BOARD OF APPEALS, CITY & COUNTY OF SAN FRANCISCO

Appeal of Appeal No. 21-093
ALL NITE PIZZA,

Appellant(s)

VS.

— — " N N

DEPARTMENT OF PUBLIC HEALTH,

Respondent

NOTICE OF APPEAL

NOTICE IS HEREBY GIVEN THAT on September 16, 2021, the above named appellant(s) filed an appeal with the
Board of Appeals of the City and County of San Francisco from the decision or order of the above named department(s),
commission, or officer.

The substance or effect of the decision or order appealed from is the SUSPENSION on September 2, 2021, of All Nite Pizza's
Retail Tobacco Permit (suspension for 20 days due to illegal sale of flavored tobacco products) at the subject property.

DPH Hearing Case No. SMK-21-01

Permit No. T-76812
FOR HEARING ON November 10, 2021

Address of Appellant(s): Address of Other Parties:

All Nite Pizza, Appellant(s) N/A
c/o Bilal Choudhery, Agent for Appellant(s)
5155 3rd Street

San Francisco, CA 94124




Date Filed: September 16, 2021

CITY & COUNTY OF SAN FRANCISCO
BOARD OF APPEALS

PRELIMINARY STATEMENT FOR APPEAL NO. 21-093

I / We, All Nite Pizza, hereby appeal the following departmental action: SUSPENSION of Retail Tobacco Permit
#T-76812 (Hearing Case No. SMK-21-01) by the Department of Public Health as set forth in the Director’s
Hearing Order which was issued or became effective on: September 2, 2021 for the property located at: 5155 3rd
Street.

BRIEFING SCHEDULE:

The Appellant may, but is not required to, submit a one page (double-spaced) supplementary statement with this Preliminary
Statement of Appeal. No exhibits or other submissions are allowed at this time.

Appellant's Brief is due on or before: 4:30 p.m. on October 21, 2021, (no later than three Thursdays prior to the hearing
date). The brief may be up to 12 pages in length with unlimited exhibits. It shall be double-spaced with a minimum 12-point
font. An electronic copy should be emailed to: boardofappeals@sfgov.org, julie.rosenberg@sfgov.org and
valerie.lopez@sfcityatty.org.

Respondent's and Other Parties' Briefs are due on or before: 4:30 p.m. on November 4, 2021, (no later than one Thursday
prior to hearing date). The brief may be up to 12 pages in length with unlimited exhibits. It shall be doubled-spaced with a
minimum 12-point font. An electronic copy should be emailed to: boardofappeals@sfgov.org, julie.rosenberg@sfgov.org and
ilol.bilal@gmail.com.

Hard copies of the briefs do NOT need to be submitted to the Board Office.
Only photographs and drawings may be submitted by the parties at the hearing.

Hearing Date: Wednesday, November 10, 2021, 5:00 p.m., via Zoom. Information for access to the hearing will be provided
before the hearing date. Please note: Should the City’s Health Orders permit in-person hearings, the Board reserves the right
to conduct the hearing at SF City Hall. Advance notice will be provided to the parties.

All parties to this appeal must adhere to the briefing schedule above, however if the hearing date is changed, the briefing
schedule MAY also be changed. Written notice will be provided of any change to the briefing schedule.

In order to have their documents sent to the Board members prior to hearing, members of the public should email all

documents of support/opposition no later than one Thursday prior to hearing date by 4:30 p.m. to boardofappeals@sfgov.org.
Please note that names and contact information included in submittals from members of the public will become part of the public
record. Submittals from members of the public may be made anonymously.

Please note that in addition to the parties' briefs, any materials that the Board receives relevant to this appeal, including letters
of support/opposition from members of the public, are distributed to Board members prior to hearing. All such materials are

available for inspection on the Board’'s website at www.sfgov.org/boaYou may also request a copy of the packet of materials that
are provided to Board members at a cost of 10 cents per page, per S.F. Admin. Code Ch. 67.28.

The reasons for this appeal are as follows:
Not Submitted

Bilal Choudhery, agent for appellant, submitted this appeal by email.
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San Francisco Department of Public Health
Grant Colfax, MD
Director of Health

City and County of San Francisco
London N. Breed
Mayor

Director’s Hearing Order

September 02, 2021

DBA: All Nite Pizza

: Moh Igbal & Bilal Choudh A :
Owner ohammad Igbal & Bilal Choudhery ddress 5155 316 St SF, CA 94124

Responsible Party:  Mohammad Igbal & Bilal Choudhery

Hearing Date:  August 19, 2021 Hearing Case Number: SMK-21-01

Health Code: SF Health Code, Articles 19H and 19Q

Dear Mohammad Igbal & Bilal Choudhery:

You were cited to appear at the Director of Health Hearing on the above date relevant to the above-
referenced Health Code and based on the Inspection Reports dated May 7, 2021 and June 2, 2021.

After a full and fair consideration of the evidence and testimony received at the hearing, THE DIRECTOR
FINDS AND DETERMINES THE FOLLOWING:

1. That notice of the hearing has been duly given as required by law.
2. That you attended the hearing.
3. That the findings stated in the Inspection Report(s) are true.

Based on the findings set forth above, THE DIRECTOR HEREBY ORDERS:

That, as authorized by Section 19H.22, you must cease and desist all sales of any flavored tobacco
products, including alcohol (e.g., stout, cognac, wine, bourbon, Russian cream, Black Russian, etc.), fruit
(e.g., blueberry, strawberry, apple, etc.), sweet (e.g., honey, sweet aromatic, wood tips, vanilla, etc.), mint
(e.g., menthol, frost, spearmint, peppermint, etc.), or spicy (e.g., clover, cinnamon, etc.) flavors at the
Establishment.

That, as authorized by Sections 19H.14-2, 19H.19(b), 19H.26, and the Rules and Regulations, your Retail,
Tobacco Permit # T- 76812 shall be suspended with no tobacco sales for 20 days.

That, a reoccurrence of any flavored tobacco products found, sold, or displayed at the Establishment, will
be considered a 3rdviolation. And, as authorized by Sections 19H.19(c) and the Rules and Regulations, shall
result in the suspension of your Tobacco Sales Permit for 40 days.

The mission of the San Francisco Department of Public Health is to protect and promote the health of all San Franciscans.
We shall ~ Assess and research the health of the community ~ Develop and enforce health policy ~ Prevent disease and injury ~
~ Educate the public and train health care providers ~ Provide quality, comprehensive, culturally-proficient health services ~ Ensure equal access to all

grant.colfax@sfdph.org ¢ (415) 554-2526 ¢ 101 Grove Street, Room 308, San Francisco, CA 94102
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Director’s Order

Please note:
Failure to abate and remove the nuisance may result in the abatement of the nuisance by the
Department of Public Health and the Property Owner shall become indebted to the City and County
of San Francisco for the costs, charges, and fees incurred by reason of the abatement and removal of
such nuisance upon demand.

In accordance with the San Francisco Health Code, the Property Owner shall be indebted to the City
and County of San Francisco for costs incurred in abating the effects of the violation, taking other
remedial action, or imposing and collecting penalties, including but not limited to administrative
costs, costs of issuing an order, inspection or monitoring costs, hearing officer costs, and reasonable
attorney fees if sought by the Director in the Notice of Hearing. In any proceedings in which the
Director seeks to recover attorney’s fees, the prevailing party shall be entitled to reasonable
attorney’s fees. Failure to pay such costs, charges, and fees may result in a lien against the property.

This Order is final however you may have the right to appeal as follows:

e Board of Appeals: If this order concerns a permit, the order may be appealed to the Board of
Appeals within 15 days of the entry of the order; if notice of the order is provided to the party
by mail, then any appeal to the Board of Appeals must be made within 20 days of the order
(15 days plus 5 days for mailing). The Board of Appeals can be contacted at 1650 Mission
Street, Suite 304, San Francisco, CA, telephone number (415) 575-6880 or email
boardofappeals@sfgov.org.

Should you have any questions, please contact Senior Environmental Health Inspector Janine Young at 415-
252-3903 or janine.young@sfdph.org..

The aforementioned is a true copy of the orders issued in the name of the Director of Public Health in the

City and County of San Francisco. ‘-q/"‘/( %

(Signature)

Date 9/2/2021

Tinnetta Rockquemore Thompson

(Print Hearing Officer name)

IMPORTANT: Can you read this document? If not, we can have somebody help you read it. For free help, please call Department of
Public Health at 415-252-3800.

BEER: RETEMBEHOEMAE 2 WA EMERBRIRRMIEMR S, ERE=FHAXTAER 415-252-3800.

éPuede leer este documento? Si no puede, alguien lo puede ayudar. Para obtener ayuda gratis llame al Departamento de Salud
Publica al (415) 252-3800.

grant.colfax@sfdph.org ¢ (415) 554-2526 ¢ 101 Grove Street, Room 308, San Francisco, CA 94102



BRIEF SUBMITTED BY THE APPELLANT(S)



October 20, 2021

All Nite Pizza
5155 3rd Street

San Francisco CA 94124

Dear SF Board of Appeals,

| am writing this letter in regards to appeal the suspension decision of my business

Retail Tobacco Permit in regards to case SMK-21-01.

Once the flavored tobacco ban was implemented, we had a lot of inventory of the
tobacco that we didn'’t sell, and we stored it away since we were not selling it. When the
health inspector mentioned it, we thought it would be best to store it off premises at the
adjacent property because we don’t sell it anymore, but once the tobacco inspector
arrived, they insisted on seeing where the product was, so we willingly showed it to her.
Note: at the time of this inspection, we were verbally told that Black and Mild Jazz and
Casino were not known to be flavors and that Backwoods dark stout was also not
known to be a flavor. The tobacco inspector said that we were told wood-tipped were
known to be flavors, but that is not true. We were never told that and we never would
have thought that a tip had any flavor in it. One of the things pointed out to us at our

final inspection was that we were selling Black & Mild Original Wood Tip, but we did not



know that it was considered a flavor. We stopped selling it once the Tobacco inspector

informed us.

| just wanted to also say that the main tobacco wholesalers, such as Business
Costco, Pitco and other tobacco wholesalers say that it is okay for SF retailers to sell
Swisher Sweet Classic and Black n Mild Wood Tip. Due to this, a lot of stores in San
Francisco still have these flavors, while they believe that it is not a flavor. | went to a few
stores in SF and | found that they were still selling these flavors such as Swisher Sweet
Classic and Black n Mild Wood tip, not knowing that they are flavors because they are
misinformed due to the wholesalers saying it's okay. Thus, we also thought it was okay

to sell these ones as we were told they are not flavors by the sales representatives.

There is also the issue that the wholesalers continue to sell to the stores that are
not allowed to purchase and sell tobacco flavors. The issue should be stopped at the
root, where the supply comes from, so there are no mistakes and misunderstandings

when there are purchases made at the wholesaler.

During a food safety inspection, my brother told me and my mom to come to the
store because the food inspector was here, so we came during the inspection. However,
my mom and | were not running the store starting the 11th of December, which is when
my brother came to take over, so we can get ready for my wedding in Pakistan. My
brother took over the shop for a month and the rest of the family was getting ready for

my wedding. My dad had already left to go to Pakistan when the inspector came. My



brother was not aware of the tobacco flavor ban in San Francisco because he goes to
Dental school in Portland, so he may have accidentally brought the flavored tobacco

into the store without any of us knowing.

We kept selling Dark Stout because we were told that they were not known to be
a flavor and we started selling swisher sweets classic because we were told by the
swisher sweets customer representatives that they would not be considered flavors
because they don’t say sweet on it anymore, however, we were told otherwise by the
tobacco inspector. We also mentioned that inspector Young told us Dark Stout was not
known as a flavor and later on, we were told by another tobacco inspector that “how do
you not know that stout is a flavor if it's a drink”. We do not drink or consume alcohol
thus we do not know it is an alcoholic beverage. Therefore, we did not know that stout
was named after an alcoholic beverage. We even asked customers to confirm if there is
any flavor and customers would tell us that it doesn’t have a flavor, but it is just

smoother than the Original Backwoods.

We did not know at the time that wood tipped black and milds are considered
flavors and the tobacco inspector later informed us that they are flavors and we cannot
sell them. Between the final inspection and the inspection before it, my father bought
some black and mild wine by mistake and because of covid and non-refundable policies
with wholesalers, we were not able to return them, so we had to sell them to get rid of
them. (Side note: We see black and mild wood tipped cigars readily available and sold

at Foodsco here in San Francisco, so we thought they would be okay to sell, thus, we



shouldn’t be penalized for something that we didn’t know about.) Also, why is Foodsco
not getting penalized for selling flavored tobacco that is not allowed in San Francisco
while other small businesses like us are? The tobacco inspector also found a box of
swisher sweets classics. As for the swisher sweet red cigar box, that was not open and
was still enclosed in its original packaging, my dad's friend, who has a store, was going
to pick up the box of swishers from us because we found one behind the fridge after we

got rid of the other swisher sweet red cigars. It was not intended for sale to customers.

FINAL STATEMENT:

We humbly request that the 20 day suspension be changed into a final warning.
We have completely stopped selling flavored tobacco of any kind and we do not plan to
do so.

Also, if you believe we need to be penalized, then can we ask for a fine instead
of a 20 day suspension please? The suspension will have long term negative effects on
our small business whereas the fine will be short term loss. We plan to keep serving the

community for many more years to come.

We have a small family business and with everything going on in the world,
especially with COVID affecting all business, we need to stay open in order to support
our family as well as our extended family who is living with us. | will also become a
father in around 15 days and | will have a lot more expenses due to the new born baby.
This will cause greater financial responsibility on me to keep my business running so |

can provide for my growing family.



| understand | have to contact the tobacco department from now on and not rely

on the tobacco representative or other establishments.

We would also like to ask if you can do something about all of the people
soliciting cigarettes, backwoods, marijuana and other products around our store. These
people park in front of our store and in our driveway and sell illegal things throughout
the day. There are multiple people who do this. We get complaints from our neighbors,
but we are afraid of doing anything in fear of retaliation by the solicitors. We tried a few
times to ask them to stop selling in front of our store, or else we will have to call the
cops and they threatened us and said they know where we live and who our family
members are. If the solicitors continue selling tobacco products and our customers keep
going to them to get flavored tobacco instead of purchasing regular non-flavor tobacco

from us, our business will be left helpless.
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DAVID CHIU, State Bar #189542

City Attorney

JULIE VAN NOSTERN, State Bar #103579
Chief Attorney, Health & Human Services
VALERIE J. LOPEZ, State Bar #314583
Deputy City Attorney

Fox Plaza

1390 Market Street, 5th Floor

San Francisco, California 94102-5408
Telephone:  (415) 554-3939

E-Mail: valerie.lopez@sfcityatty.org

Attorneys for Respondent,
DEPARTMENT OF PUBLIC HEALTH
SAN FRANCISCO
BOARD OF APPEALS

49 South VVan Ness Avenue, Suite 1475
San Francisco, CA 94103

ALL NITE PIZZA, Appeal No. 21-093
Appellant, RESPONDENT DEPARTMENT OF PUBLIC
HEALTH’S OPPOSITION BRIEF
VS.
Hearing Date: November 10, 2021
DEPARTMENT OF PUBLIC HEALTH, Time: 5:00 p.m.
Place: via Zoom video platform

Respondent.

INTRODUCTION

Mohammad Igbal and Bilal Choudhery (“Appellants”) appeal the Department of Public
Health’s (“DPH”) 20-day suspension of their retail tobacco sales permit #T-76812 for All Nite Pizza
& Foods (“All Nite Pizza”) located at 5155 3rd Street, San Francisco, California 94124. The appeal
lacks merit. Appellants concede that they made prohibited sales and do not challenge the suspension
process or the length of suspension. Instead, they identify the following grounds for appeal: (1)
Appellants did not understand that “Black and Mild Jazz,” “Casino,” “Backwoods dark stout,” and
“wood-tipped” items are flavored tobacco; and (2) “tobacco wholesalers” like “Costco” and “Pitco”
sell “Swisher Sweet Classic” “and “Black n Mild Wood Tip” products, and other retailers in San

Francisco like “Foodsco” sell similar products, so they thought it was “okay” to sell the prohibited
1

Respondent DPH’s Opp. Brief, Appeal No. 21-093 n:\health\as2021\0700350\01563885.docx
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products. And, Appellants ask that the 20-day permit suspension be converted to a “final warning” or
a “fine.” As discussed below, none of these grounds provides a basis for the Board of Appeals to
uphold the appeal or to change the 20-day suspension.

PROCEDURAL BACKGROUND

A. Permit: On November 7, 2013, DPH issued a tobacco sales permit to Appellants for
All Nite Pizza. (See Exh. K, Permit, to Declaration of Janine Young (“Young Decl.”) at | 3.).

B. Notice of Prohibited Sales: In August 2018, DPH mailed a fact sheet about the City’s
flavored tobacco product sales ban to every tobacco sales permit holder, including Appellants. (See
Exh. J, Fact Sheet, to Young Decl. at 1 4.) The fact sheet included website and contact information
with additional flavored tobacco ban information.

C. Health Code Violations: On December 31, 2018, DPH conducted a compliance check
at All Nite Pizza, saw flavored tobacco products, and notified Appellants of the Health Code violation.
(See Exh. 1, 12/31/2018 Compliance Check Notification, to Young Decl. at 15.) On August 14,
2019, DPH conducted a second compliance check at All Nite Pizza, found more prohibited flavored
tobacco products, and issued Appellants a Notice of Correction. (See Exh. H, 8/14/2019 Notice of
Correction, to Young Decl. at §6.) On May 7, 2021, DPH conducted a third compliance check of All
Nite Pizza, again found flavored tobacco products, and issued Appellants a Notice of Violation. (See
Exh. E, 5/7/2021 Notice of Violation, to Young Decl. at 1 7.) On June 2, 2021, DPH conducted a
further compliance check of All Nite Pizza, again found prohibited flavored tobacco products, and
issued Appellants a Notice of Violation. (See Exh. D, 6/2/2021 Notice of Violation, to Young Decl.
at|8.)

D. Notice of Initial Determination: On June 30, 2021, DPH hand delivered a Notice of
Initial Determination to Appellants, advising that All Nite Pizza was in violation of San Francisco
Health Code, Articles 19H and 19Q, based on the prohibited flavored tobacco findings documented in
the May 7 and June 2, 2021 Notices of Violation. (See Exh. C-1, Notice of Initial Determination, to
Young Decl. at 19.) On June 30, 2021, Appellants requested a Director’s Hearing regarding the

violations. (See Exh. B, Hearing Request, to Young Decl. at § 10.)

Respondent DPH’s Opp. Brief, Appeal No. 21-093 n:\health\as2021\0700350\01563885.docx
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E. Director’s Hearing: On August 19, 2021, DPH held a Director’s Hearing. Appellants
appeared. The hearing officer appointed by the Director of Health considered the evidence presented,
including the May 7 and June 2, 2021 Inspection Reports. (See Exh. A, 8/12/2021 Director’s
Hearing Case Chronology, to Young Decl. at J 11.) On September 2, 2021, the hearing officer
issued a Director’s Hearing Order mandating that Appellants stop all sales of flavored tobacco
products, suspending Appellants tobacco sales permit for 20 days, and warning that any further
prohibited tobacco sales would result in a 40-day suspension. (See Exh. L, 9/2/2021 Director’s
Hearing Order, to Young Decl. at 1 12.) Appellants appeal that Order. (See Exh. M, Appeal, to
Young Decl. at  12.)

BOARD OF APPEALS AUTHORITY
l. The Board of Appeals Reviews Whether DPH Acted in Accordance with City Law

San Francisco Charter Section 4.106 defines the Board of Appeal’s authority for review of

appeals from DPH permitting decisions.

The Board shall hear and determine appeals with respect to any person who has
been denied a permit or license, or whose permit or license has been suspended,
revoked or withdrawn, or who believes that his or her interest or the public
interest will be adversely affected by the grant, denial, suspension or revocation
of a license or permit . . .

(San Francisco Charter § 4.106(b).)

Under Charter Section 4.106(d), “[a]fter a hearing and any necessary investigation . . . [the
Board] may concur in the action of the department involved, or by the affirmative vote of four
members (or if a vacancy exists, by a vote of three members) overrule the action of the department.
The Board of Appeals, therefore, is “invested by charter provision with the power to hear and
determine the entire controversy [and is] free to draw its own conclusions from the conflicting
evidence before it and, in the exercise of its independent judgment in the matter, affirm or overrule the
action of the” permitting agency. (Lindell Co. v. Board of Permit Appeals of the City and County of
San Francisco (1944) 23 Cal. 2d 303, 315.) Here, no basis exists for the Board of Appeals to find that

DPH acted other than in accordance with City law.

Respondent DPH’s Opp. Brief, Appeal No. 21-093 n:\health\as2021\0700350\01563885.docx
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ARGUMENT

l. Appellants Do Not Dispute that They Violated San Francisco Health Code Section
19Q that Prohibits the Sale and Distribution of Flavored Tobacco Products

San Francisco Health Code Section 19Q.3 prohibits the sale or distribution of flavored tobacco
products. Appellants do not dispute that they sold or distributed flavored tobacco products in violation
of this ban. In December 2018, August 2019, May 2021, and June 2021, DPH conducted compliance
checks at All Nite Pizza and each time found prohibited products on site. (See Exhs. D, E, | & H, to
Young Decl.) Appellants do not challenge the compliance checks. Nor do they deny violating the ban
by stocking and selling flavored tobacco products at All Nite Pizza. Since Appellants do not deny
stocking and selling banned flavored tobacco products, no evidentiary basis exists for the Board to
overturn the Director’s determination that Appellants’ violated San Francisco Health Code Section

19Q.3.

1. Appellants’ Alleged Confusion About What Constitutes Flavored Tobacco
Provides No Basis to Uphold the Appeal

Appellants defend their conduct solely on the basis that they were confused about what
constitutes “flavored tobacco.” Their alleged confusion provides no basis to uphold the appeal. DPH
explained the flavored tobacco ban to all retail sellers, including Appellants, and repeatedly notified
Appellants that they were in violation of the Health Code. In August 2018, DPH gave Appellants a
flyer that notified them of the ban, provided examples of banned flavored tobacco products, provided a
website, including an FAQ page and contact information, and encouraged all impacted retailers,
including Appellants, to ask questions and submit suggestions to the City about the ban. (See Exh. J,
Fact Sheet, to Young Decl.) Then, at each compliance check, DPH gave Appellants every
opportunity to ask clarifying questions about the ban and prohibited products.

Appellants do not assert that DPH somehow contributed to their confusion. Rather, the
evidence reflects that Appellants continued to stock and sell banned products despite repeated
reminders by DPH that sale of flavored tobacco products is prohibited.

Appellants’ suggestion that the sale of flavored tobacco products by “tobacco wholesalers” like

“Costco” and “Pitco” and local retailers like “Foodsco” contributed to their confusion likewise
4
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provides no basis to uphold the appeal. The record contains no evidence of prohibited sales by such
vendors. And, again, Appellants had every opportunity to ask questions of DPH about the ban, either
through the contact information contained in the August 2018 flyer (see Exh. J, Fact Sheet, to Young
Decl.) or at any of the several compliance checks, when DPH also explained to Appellants what is

prohibited.

I11.  No Grounds Exist to Convert the 20-Day Retail Tobacco Permit Suspension to a
Final Warning or Fine

San Francisco Health Code Section 19H.14-2(a) authorizes DPH to suspend a retail tobacco
sales permit based on a decision that the permittee violated the flavored tobacco ban.! Appellants do
not challenge DPH’s authority to impose a 20-day permit suspension. Nor do they argue that DPH
imposed an excessive suspension or otherwise failed to follow the requisite suspension process.
Rather, Appellants ask that the Board of Appeals convert the 20-day suspension to a final warning or a
fine. Given that Appellants failed to stop the sale of banned tobacco after repeated notices of violation
and before imposition of a suspension, Appellants’ request should be denied.

DPH takes seriously its obligation to protect the public from tobacco permittees who flagrantly
flaunt City rules. As San Francisco Health Code Section 19Q.1(a) states, “Tobacco use remains the
leading cause of preventable death in the United States, killing more than 480,000 people each year.”
The Health Code targets flavored tobacco products, in particular, because they “promote youth
initiation of tobacco use and encourage young occasional smokers to become daily smokers.” (S.F.
Health Code 8 19Q.1(c).) Consistent with this public health initiative and to protect the health and
safety of City youth, imposition of a 20-day suspension is appropriate. Converting the 20-day
suspension to a final warning or a fine would not ensure cessation of prohibited flavored tobacco sales
by Appellants at All Nite Pizza given their repeated disregard of DPH’s warnings.

111

! The Health Code outlines the maximum timeframes in which the Director may suspend a Tobacco Sales permit.
Specifically, for a first violation, the Director may suspend a Tobacco Sales permit for a maximum of 90 days; if a second
violation occurs within twelve months of the first violation, the Director may suspend the permit for a maximum of six
months; and upon the third violation, if within twelve months of the prior violation, the Director may suspend the permit
for a maximum of one year. (S.F. Health Code Section 19H.19.) The 20-day suspension falls well within the allowed
sanctions.

5
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CONCLUSION

For the reasons set forth above, DPH requests that the Board of Appeals uphold the 20-day
suspension of Appellant’s retail tobacco sales permit. No basis exists for the Board to conclude that

DPH acted other than in accordance with City law.

Dated: November 4, 2021

DAVID CHIU

City Attorney

JULIE VAN NOSTERN

Chief Attorney, Health & Human Services

Valerie J. Lopez

'VALERIE J. LOPEZ
Deputy City Attorney
Attorneys for Respondent

Respondent DPH’s Opp. Brief, Appeal No. 21-093 n:\health\as2021\0700350\01563885.docx
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PROOF OF SERVICE

I, LILY KANG, declare as follows:

I am a citizen of the United States, over the age of eighteen years and not a party to the above-
entitled action. | am employed at the City Attorney’s Office of San Francisco, Fox Plaza Building,
1390 Market Street, Fifth Floor, San Francisco, CA 94102.

On November 4, 2021, 1 served the following document:

RESPONDENT DEPARTMENT OF PUBLIC HEALTH’S OPPOSITION BRIEF
on the following persons at the locations specified:

boardofappeals@sfgov.org Board of Appeals
julie.rosenberg@sfgov.org SF Board of Appeals
ilol.bilal@gmail.com Appellant

in the manner indicated below:

= BY ELECTRONIC MAIL: Based on a court order or an agreement of the parties to accept
electronic service, | caused the documents to be sent to the person(s) at the electronic service
address(es) listed above. Such document(s) were transmitted via electronic mail from the
electronic address: lily.kang@sfcityatty.org [<] in portable document format ("PDF") Adobe
Acrobat.

I declare under penalty of perjury pursuant to the laws of the State of California that the
foregoing is true and correct.

Executed November 4, 2021, at San Francisco, California.

Lity Kang
LILY KANG

Respondent DPH’s Opp. Brief, Appeal No. 21-093 n:\health\as2021\0700350\01563885.docx
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DAVID CHIU, State Bar #189542
City Attorney

JULIE VAN NOSTERN, State Bar #103579
Chief Attorney, Health & Human Services
VALERIE J. LOPEZ, State Bar #314583

Deputy City Attorney
Fox Plaza
1390 Market Street, 5th Floor

San Francisco, California 94102-5408

Telephone:  (415) 554-3939

E-Mail: valerie.lopez@sfcityatty.org

Attorneys for Respondent,

DEPARTMENT OF PUBLIC HEALTH

SAN FRANCISCO
BOARD OF APPEALS

49 South Van Ness Avenue, Suite 1475
San Francisco, CA 94103

ALL NITE PIZZA, Appeal No. 21-093
Appellant, DECLARATION OF INSPECTOR JANINE
YOUNG IN SUPPORT OF RESPONDENT
Vs, DEPARTMENT OF PUBLIC HEALTH’S
OPPOSITION BRIEF
DEPARTMENT OF PUBLIC HEALTH,
Hearing Date: November 10, 2021
Respondent. Time: 5:00 p.m.
Place: via Zoom video platform
I, Janine Young, declare as follows:
l. [ have personal knowledge of the facts set forth herein. If called upon to testify,

I could and would testify competently to the facts contained herein.

2. I am an Environmental Health Inspector with the San Francisco Department of

Public Health (“DPH”). I have held this position for 28 years. Since August 2010, I have worked in

DPH’s Tobacco Program, where I review and process applications for tobacco sales permits and

1

Decl. of Janine Young in Supp. of Respondent DPH’s Opp. Brief, n:\health\as201 1070035000 1557684 docx
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conduct inspections to confirm compliance with Articles 19H (permits for the sale of tobacco) and
19Q (prohibiting the sale/distribution of flavored tobacco products) of the San Francisco Health Code.

3. Permit: On November 7, 2013, DPH issued a tobacco sales permit to

Appellants for All Nite Pizza. (See Exhibit K, Permit.)

4. Notice of Prohibited Sales: In August 2018, DPH mailed a fact sheet about the
City’s flavored tobacco product sales ban to every tobacco sales permit holder including Appellants.
(See Exhibit J, Fact Sheet.)

5. Health Code Violations: On December 31, 2018, I conducted a compliance
check at All Nite Pizza, saw flavored tobacco products, and notified Appellants of the Health Code
violation. (See Exhibit I, 12/31/2018 Compliance Check Notification.)

6. On August 14, 2019, I conducted a second compliance check at All Nite Pizza,
found more prohibited flavored tobacco products, and issued Appellants a Notice of Correction. (See
" Exhibit H, 8/14/2019 Notice of Correction.)

7. On May 7, 2021, I conducted a third a compliance check of All Nite Pizza,
again found flavored tobacco products, and issued Appellants a Notice of Violation. (See Exhibit E,
5/7/2021 Notice of Violation.)

8. On June 2, 2021, I conducted a further compliance check of All Nite Pizza,
again found prohibited flavored tobacco products, and issued Appellants a Notice of Violation. (See
Exhibit D, 6/2/2021 Notice of Violation.)

i 9. Notice of Initial Determination: On June 30, 2021, DPH hand delivered a
Notice of Initial Determination to Appellants, advising that All Nite Pizza was in violation of San
Francisco Health Code Articles, 19H and 19Q, based on the prohibited flavored tobacco findings
documented in the May 7 and June 2, 2021, Notices of Violation. (See Exhibit C-1, Notice of Initial
Determination.)

i 10.  On June 30, 2021, Appellants requested a Director’s Hearing regarding the

Notice of Initial Determination. (See Exhibit B, Hearing Request.)

2
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11.  Director’s Hearing: On August 19, 2021, DPH held a Director’s Hearing,
Appellants appeared. The Director considered the evidence presented, including the May 7 and June
2, 2021 Inspection Reports. (See Exhibit A, 8/12/2021 Director’s Hearing Case Chronology.)

12.  On September 2, 2021, DPH issued a Director’s Hearing Order directing
Appellants to stop all sales of flavored tobacco products, suspending Appellants Retail Tobacco
Permit for 20 days, warning that any further prohibited tobacco sales would result in a 40-day
suspension. (See Exhibit L, 9/2/2021 Director’s Hearing Order.) Appellants appeal that Order.
(See Exhibit M, Appeal.)

I declare under the penalty of perjury and the laws of the State of California that the
foregoing is true and correct and that this document was executed on the 2nd of November 2021, in

San Francisco, California.

Dated: November 2, 2021

e (forng
ANINE YOUN@

3
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City and County of San Francisco
DEPARTMENT OF PUBLIC HEALTH
POPULATION HEALTH DIVISION

London N. Breed, Mayor

Grant Colfax, MD, Director of Health
Dr. Susan Phillips, Health Officer

ENVIRONMENTAL HEALTH BRANCH

Date:  August 12, 2021

From: Janine Young

To: DPH Director Hearing Officer

Thru:  Jen Callewaert .
Principal/Program Manager

Patrick Fosdahl, MS, REHS

Director of Environmental Health

Director’'s Hearing Case Chronology

Subject: Director's Hearing Case # SMK-21-01

Address: 5155 3" St dba All Nite Pizza & Foods

Party:
Cc:

Responsible Mohammad lgbal & Bital Choudhery

On August 19, 2021, subject case shall be presented before the Department of Public Health — Population Health
Division, Director Hearing Officer appropriate resolution. Foilowing is a chronology of events leading to this action:

Date

Code
Section

Observations / Notes / Actions

Attachments

8/5/2021

Email sent to verify email address and notify about Director Hearing
scheduled on August 19, 2021 between 1 PM - 5 PM.

A

6/30/2021

Received the signed request for the SF Department of Public Health
Director’s Hearing from the Permit Holder and Responsible Party,
Bilal Choudhery.

6/30/2021

Senior Inspector Janine Young and Specialist Alvin Dang conducted a
2" follow-up inspection at the establishment and did not observe any
flavored tobacco products at the establishment or on the property.

Senior Inspector Young issued the 2™ follow-up inspection report and
hand delivered the Notice of Initial Determination {NID} to the Permit
Holder, Bilal Choudhery,

The NID states that 5155 3" 5t repeatedly sold/displayed flavored
tobacco products in violation of San Francisco Health Code, Articles
19H and 19Q on 12/17/2020; 5/7/2021; and 6/2/2021.

And, that the Environmental Health 8ranch made the initial
determination, based on the Health Code and Rules and Regulations,
that SFDPH Tobacco Permit # T-76812 should be suspended for 20
days.

C

C-1

6/2/2021

Senior Inspector Janine Young and Specialist Alvin Dang continued
the 6/1/2021 inspection by discussing with the Permit Holder, Bilal
Choudhery and Mohammad fgbal, and the family the following:

Phone (415) 252-3800

1390 Market Street, Suite 210, San Francisco, CA 94102

fax (415) 252-3818




Page 2
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Business Address and/or DFH Case #

e 5/7/2021 Notice of Violation;

*  6/2/2021 Follow-up Inspection Report;

* Photos taken on 8/14/2019, 12/17/2020, 5/7/2021, and
6/1/2021; and

¢ Email response from Swisher Sweets International

The Permit Holder and family declined to sign the 5/7/2021 and
6/2/2021 inspection reports stating that they need an opportunity to
review the Notices and photos,

The family also requested that a digital copy of the 5/7/2021 and
6/2/2021 inspection reports sent to the correct email address

fraserss@hotmail.com.

Later, the Permit Holder, confirmed never receiving the
documentation at the corrected email address.

Senior Inspector Janine Young and Specialist Alvin Dang conducted an
unannounced follow-up inspection at establishment to verify the
presence of flavored tobacco products.

SFDPH staff did not observed any flavored tobacco products in the
back storage area. Senior Inspector Young took photos of the back
storage area.

6/1/2021 However, SFDPH staff observed, inventoried, and photographed the
19Q.3 following flavored tobacco products stored under the sales window
counter:
¢ Black & Mild Wine: 16 boxes of 5-pack and 7 singles D
e Black & Mild Wood tip: 8 boxes of S-pack and 12 singles
¢ Swisher Sweets Classic Cigarillos: 1 package of 2 boxes

The Permit Holder, Bilal Choudhery, confirmed never receiving the
5/7/2021 Notice of Violation and the correct email. The inspection
was continued to 6/2/2021.

On or near 5/14/2021, Senior Health Inspector Janine Young
delivered an electronic version of the 5/7/2021 Notice of Violation
which included photos from 3 site visits and detailed the flavored
5/14/2021 tobacco products repeatedly observed by SFDPH staff.

The Permit Holder, Bilat Choudhery never received the Notice
because of an incorrect email address.

5enior Inspector Janine Young and Specialist Alvin Dang conducted an
5/7/2021 unannounced compliance inspection. E
During the inspection, Senior Inspector Young discussed with the

Permit Holder Bilal Choudhery about photos taken in December 2020

Phone (415) 252-3800 1390 Market Street, Suite 210, San Francisco, CA 94102 fax (415) 252-3818
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by Health Inspector Joanna Huber showing flavored tobacco products
in three areas:

1. Behind the window service counter.

2. A storage area near the window service counter, and

3. Abackstorage area.

The Permit Helder indicated that he did not see the photos taken in
August 2019 or December 2020.

SFDPH staff observed, inventoried, and photographed the following
flavored tobacco products:

* 45 hoxes of Swisher Sweets Classic Cigarillos
15Q.3 + 30 boxes of Backwoods Dark Stout Little Cigars

SFDPH staff did not observe the Russian Cream, Vanilla, Honey
Bourbon, Honey, or Sweet Aromatic flavored tobacco products in any
storage area during the inspection,

Because SFDPH observed flavored tobacco products on 8/14/2019,
12/17/2020, and 5/7/2021, and because the Permit Holder indicated
that he never received any of the photos taken by SFDPH staff, Senior
Inspector Young prepared a Notice of Violation that included photos
from 3 visits and detalled the following flavored tobacco products
that were repeatedly observed by SFDPH staff:
e Backwoods Honey Bourbon (Observed 8/14/2019 and
12/17/2020)
e Backwoods Honey Bourbon (Observed 8/14/2019 and
12/17/2020)
e Backwoods Stout (Observed 8/14/2019, 12/17/2020, and
5/7/2021)
e Backwoods Russian Cream {Observed 8/14/2019 and
12/17/2020)
e Backwoods Sweet Aromatic (Observed 8/14/2019 and
12/17/2020)
*  Swisher Sweets Classic Red (Observed 8/14/2019 and
5/7/2021)

The Notice of Violation was not signed as received by the Permit
Holder because the report was emailed on or near 5/14/2021.

Senior Inspector Janine Young received an email with photos from
Health inspector Joanna Huber stating the observation of flavored
tobacco products at All Nite Pizza & Foods — 5155 39 St.
12/17/2020 19Q.3 The observed flavored tobacco products included Honey, Russian
Cream, Vanilla, Sweet Aromatic, Honey Bourbon, and Blueberry.

The email also stated that the Permit Holder would be out of the
country until January 10, 2021.

Phone (415) 252-3800 1380 Market Street, Suite 210, San Francisco, CA 94102 fax (415) 252-3818
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SFDPH staff, Specialist Olasunkanmi Abass, conducted a follow-up
inspection and verified that no flavored tobacco products/menthol
8/19/2019 products were on the premises. :

The Permit Holder Bilal Choudhery received the follow-up inspection
report,

After receiving a call from Health District Inspector Joanna Huber
stating that flavored tobacco products were observed during the
food Safety inspection, SFDPH staff, Senior Health Inspector Janine
Young and Specialist Olasunkanmi Abass conducted an unannounced
routine compliance inspection.

Although Inspector Huber was still present at the site, Specialist
Abass and Senior Inspector Young did not observe any flavored
tobacco products on the premises or in the outdoor storage room.

After discussing with the Permit Helder, Bilal Choudhery, that in
accordance with the Rules and Regulations, first time violators would
be provided 72-hours to remove flavored tobacco products in lieu of
a 10-day suspension period, the Permit Holder disclosed that flavored
tobacco products, including menthol cigarettes, were hidden on the
8/14/2019 adjacent residential property.

During the inspection, Specialist Abass completed an inventory of the
flavored tebacco products while Senior Inspector Young
photographed the flavored tobacco products.

Specialist Abass inventoried 40 cartons of menthol tobacco products
19Q.3 and 24 cartons of flavored tobacco products, including but not
limited to, Swisher Sweets Classic, Honey Bourbon, Sweet Aromatic,
Black ‘n Sweet, Russian Cream, Honey, Cognac.

The Notice of Correction was received by the Permit Holder Bilal
Choudhery.

At the time, SFDPH Retail Tobacco Program did not determine that
wood tip tobacco product as a flavored product. Therefore, the
establishment could sell wood tip tobacco products.

Senior Health Inspector Janine Young conducted a compliance check
for flavored tobacco products at the establishment. The compliance
check verified the observation of flavored tobacco products at the
establishment; and informed the Permit Holder that (1) selling l
12/31/2018 19Q.3 flavored tobacco products was a viglation of San Francisco Health

’ Code, Article 19Q, (2) non-compliance may result in the suspension of
the tobacco permit for up to 90 days for the first violation, 180 days
for the second violation, and 365 days for the third and subsequent
violation. and (4) provided the establishment to avoid any
enforcement by discontinuing all flavored tobacco products sales.

Phone (415) 252-3800 1390 Market Street, Suite 210, San Francisco, CA 94102 fax (415) 252-3818
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The compliance check also provided the Permit Holder an
opportunity to avoid any enforcement by (1) discontinuing all
flavored tobacco product sales; and (2} texting the following
information to (262) 528-6820:

1. Business Name

2. Business Address

3. Owner Name, and

4. “We have stopped selling Flavored Tobacco”

The compliance check was received by a cashier named, Zain Chou.

According to SFDPH records, All Nite Pizza & Food never sent a text
message to indicate the discontinuation of flavored tobacco sales.

SFDPH Retail Tobacco and Smoking Program mailed a Fact Sheet J
8/208 about the flavored tobacco products sales ban to every tobacco
permit holder at the site address and mailing address.

SFDPH Tobacco Product Sales Establishment Permit to Operate # T- K

11/7/2013 76812 was issued to Mohammad Igbal & Bilal Choudhery,

Based on the facts summarized in the chronology, it is recommended by the undersigned that the Hearing
Officer issues the following order:

1—20-day suspension of SFDPH Tobacco Permit #T-76812

Environmental Health Principal/fProgram Manager

Phone (415) 252-3800 1390 Market Street, Suite 210, San Francisco, CA 94102 fax (415) 252-3818
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London N, Breed, Mayor
Grant Colfax, M.D., Director of Health

City and County of San Francisco
DEPARTMENT OF PUBLIC HEALTH

ENVIRONMENTAL HEALTH

Patrick Fosdahl, MS, REHS
Acting Director of Environmental Health

SAN FRANCISCO DEPARTMENT OF PUBLIC HEALTH

DIRECTOR HEARING REQUEST
Business Name {DBA): 1 All Nite Pizza & Foods Permit Owner | Mohammad IqbalBital Choudhery
Permit to Operate # | T-076812 Permit Issued Date:
Business Address, Zip Code: | 5155 3rd St, 94124
EHFREID ¥ | 76812 SFBAN: 483346 CDTFA Tobacco License #: | 091-354545

Environmental Health Proposed Enforcement Action: See N of Initlal Determination

é request that the Department of Public Health, Environmental Health Branch schedule and hold a Director’s

Hearing regarding the proposed enforcement action. | understand that | will be notifled in writing of my
scheduled hearing date, time, and location,

OR

DI do not wish to request a Director’s Hearing for the above case and waive my right to a Director’s Hearing. |

understand and accept the Environmental Health Enforcement Action listed in the Notice of Initial
Determination.

I understand that this declaration Is subject to review by the Department of Public Health, Environmental Health
Branch. | declare under penalty or perjury that | am an authorized representative of this business entity and
that the information contained herein is true and complete to the best of my knowledge and belief.

@" 96/’50/1_1

Authorized Agent - Print & Signature Date

(NOTE: If necessary, you may attach additional sheet(s) and/or g brief.)

DIRECTOR’S HEARING INSTRUCTIONS

Within 15 calendar days of receipt of the Notice of Initial Determination, email or mail this completed and
signed form to: SFDPH — EH Retail Tobacco Program at EnvHealth.DPH@sfdph.org or Environmental Health,
49 South Van Ness Avenue, Suite 600, SF, CA, 94102,

DPH
° 0
Date received: ) IG lw?’l District Health Inspector: nne ﬂ O UG
Print Name J
7 W 49 South Yan Ness Avenue, Suite 600, San Francisco,
s d |

B P AR HAALPR Mvilida CA 94] 02 Phone 4' 5-252-m I Fax 4 ' 5-252-&94

Seapmoate lire 003
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Ci d County of San Francisco ondon N, Breed, Mayor
DEPARTMENT OF PUBLIC HEALTH Grani Colfax, MD, Director of Heatth
ENVIRONMENTAL HEALTH Patrick Fosdahl, MS, REHS

Acting Director of Environmentat Health
June 30, 2021

Mohammad Iqbal & Bilal Choudhery
5155 39 Street
San Francisco, CA 94124

RE: Notice of Initial Determination ~ All Nite Pizza & Foods — 5155 3" St, San Francisco

Dear Mohammad Igbal and Bilal Choudhery,

As the Owner of Tobacco Sales Permit # T-76812 (“Permit”), you are hereby notified that All Nite Plzza &
Foods located at 5155 3" Street in the City and County of San Francisco {“Establishment”) is in violation of the

San Francisco Health Code (SFHC), Articles 19H and 19Q, which were documented on the Notice of Violation
Inspection Reports dated May 7, 2021 and June 2, 2021.

Section 19Q.3 SALE OR DISTRIBUTION OF FLAVORED TOBACCO PRODUCTS PROHIBITED.

(a) The sale or distribution by an Establishment of any Flavored Tobacco Praduct is prohibited.

(b) There shall be a rebuttable presumption that a Tobacco Product, other than a Cigarette, is a Flavored
Tobacco Product if a Manufacturer or any of the Manufacturer’s agents or employees, in the course of
their agency or employment, has made a statement or claim directed to consumers or to the public that
the Tobacco Product has or produces a Characterizing Flavor, including, but not limited to, text, color,

andfor images on the product’s Labeling or Packaging that are used to explicitly or implicitly communicate
that the Tobacco Product has a Characterizing Flavor.

On August 14, 2019, the San Francisco Department of Public Health Consumer Protection inspection was
conducted at the Establishment where the district inspector observed flavored tobacco products. The
Inspector immediately referred the findings to SFOPH Tobacco & Smoking Program where a Tobacco
Health Inspection was conducted within an hour of the referral, where the Owner of the Permit disclosed
Flavored tobacco products that were removed from the Establishment and relacated to an adjacent
property to be hidden. SFOPH Inspectors observed, photographed, and/or inventoried the following
Sflavored tobacco products:

®  Dark Stout, Honey, Honey Bourbon, Sweet Aromatic, Black ‘n Sweet, Russian Cream; Gome
Backwoods Leaf Cognac and Sweet Aromatic; Swisher Sweets Classic; Dutch Honey Fusion; and
many brands of menthol cigarette cartons, including but not limited to, Came! Blue Crush, Benson
& Hedges 100, Fortuna, Kool, Maverick, Mariboro, Capri, Newport, Salem, and Montego.,

On August 19, 2019, o reinspection was conducted by SFDPH to verify the removal of flavored tobacco

products from the Establishment. SFDPH staff verified that no flavored tobacco products were displayed or
sold at the Establishment.

On December 17, 2020, while conducting a Food Safety Inspection, the SFDPH inspector observed and
photographed the following flavored tobacco products stored or displayed at the Establishment:

TOBACCO & SMOKING PROGRAM
49 $. VYan Ness Ave. Suite 600, Son Francisco, CA 94103
Phone 415-252-3800 | Fax 415-252-3894
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Notice of Determination - All Nite Pizza & Foods — 5155 3™ 5t, 94124

» 8ackwoods Dark Stout, Black Russian, Honey Bourbon, Russian Cream, Honey, Sweet Aromatic;
0.G. Russian Cream ond Vonilla; Swisher Sweets Leaf Wrap Sweet Aromatic; and Zig Zag wrops
Blueberry.

A referral was made to the SFDPH Retail Tobacco Program to conduct a Tobacco Health Inspection.
On May 7, 2021, a Tobacco Health Inspection was conducted by SFDPH and inspectors observed,

photographed, and inventoried the following flavored tobacco products disployed or stored in a storage
area at the Establishment:

o Backwoods Dark Stout and Swisher Sweets Classic.

On June 2, 2021, a reinspection was conducted by SFDPH to issue the Notice of Vielation and photographs
and Inspectors observed under the customer service window the following flavored tobacco products:

e Black & Mild Wine and Wood Tip; and Swisher Sweets Classic,

Because you repeatedly sold flavored tobacco products at the Establishment on December 17, 2020; May 7,
2021; and June 2, 2021 and based on the findings set forth above, the following are required:

1. That, as authorized by Section 19H.22, you must cease and desist all sales of any flavored tobacco
products, including alcohol {e.g., stout, cognac, wine, bourbon, Russian cream, Black Russian, etc.),
fruit (e.g., blueberry, strawberry, apple, etc.), sweet (e.g., honey, sweet aromatic, wood tips, vanilla,

etc.), mint {e.g., mentho|, frost, spearmint, peppermint, etc.}, or spicy (e.g., clover, cinnamon, etc.)
flavors at the Establishment.

2. That, as authorized by Sections 19H.14-2, 19H.19({b}, 19H.26, and the Rules and Regulations, your
Retail, Tobacco Permit # T- 76812 shall be suspended with no tobacco sales for 20 days.

3. That, a reoccurrence of any flavored tobacco products found, sold, or displayed at the Establishment,
will be considered a 3™ violation. And, as authorized by Sections 19H.19{c} and the Rules and
Regulations, shall result in the suspension of your Tobacco Sales Permit for 40 days.

You, as the Owner of the Establishment, have the right to request a hearing by submiitting the attached
Director's Hearing Request Form within 15 days from the date this Notice is received. If no request for a
hearing is filed with the Director within the appropriate period, the right to request a hearing shall be deemed
waived, and the Director’s determination shall become final and effective on the 15™ day from the date this
Notice was recelved.

If you have any questions, please contact Senior Environmental Health Inspector Janine Young at 415-252-
3903 or janine.young@sfdph.org,

Sincerely,
Patrick Fosdahl, MS, REHS

Assistant Director of Environmental Health

Attachment: Director’s Hearing Request Form
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Inspection Report: Tobacco & Smoking Progr /Inspection Date: / 202
San Francisco Depariment of Public Health Time of lnspm,:.g ‘,ozmju E
Population Health Division - Environmental Heaith Branch EHD Location #: 76812
49 Sou!h van Ness Ave Sulte 600 Scsn ancisco. CA 94103

i T B s : 4 Tobacco/default as TYobacco Permit #: T- 76812

Facility Name (DBA): Al Nite Pizza & Foods [ Address: 5155 3rd St, 84124

| Permit Owner Name: Mohammad Igbal & Bilal Choudhery | Phone Contact:
Email: fraserss@hotmail.com Required Action from Permit Owner:
Inspection Type: Inspection Report: O No further action required

O Routine . WReinspection | [ Notice of Correction . Discontinue the illegal sales/distribution of tobacco products.
O compiaint L1 Consultation KMfotice of Violation O B. Obtain a SF Department of Public Health tobacco permit.

Violations: Mark observed violations. O C. Relocate and sell tobacco products in a manner that requires
Code violations cited are on the back page. vendor assistance by the end of the business day. -

CJ No violations observed I D. Request that any person observed smoking in areas where
0 1. incomplete/Inaccurate application submitted smoking is prohibited refrains from smoking.

O 2. Unpald License fees CorrectBv:  [J g, Submit a SF Department of Public Health

[ 3. Permit/Licenses not displayed
[ 4, Signage not posted
{7 S. Right to inspect denied

retail tobacco permit application.

O F. Pay all ficense fees.

03 6. Tobacoo sales without a valid permit 0O G. Correct information on license(s) and/or
0 7. Sale of tobaceo products without assistance 'I):Ierll:ln‘:(s’.t ) —

[0 8. Sale of single cigarettes . Post licenses and permas in a

O 9. Sake to ml:so 5 ‘(gperson <18 years old) conspicuous location in the store, Chff

D 10. Sale to persons aged 18, 19, or 20 (3 1. Post signage. Swishes Sipe&fl' % fod
211 Sale/Distribution of flavored tobacco products 2. hours 7. Remove Blade s g, ld M!dh}ﬂ

01 12. Smoking in prohibited area A Lg Jao2|_  tobacco products from display and premises. -

DJ 13. sale/Distribution of restricted e-cigarette products
O 14. Other tobacco control laws violated

\_Ohserved and took phofar
MR _h.i.- AL ) .

LI

Wodlr . AN r'JL. Yo pre /1.* - (e DNy

0 Fonal D"""'.l"!'?" m‘d'l“" I:I Self-Verification of Corrected Violatlon(s): To verify correction of violation(s), send plctures
0 ;FO%:: mt;“f:&?;e:mt % | with Facility Name and Address to the Tobacco & Smoking Program’s Google Voice Number:

O Complaint Report # {415) 226-9564 or to the below email by end of business day {date):

O Compliance Agreement .

D oo et e imspectorhame:  JANING YOUNQ | tspectorsignature: ) .

D Tobacco Retail License Booklet Z15a0s

(u] o:: :fo:usm Fon:e Inspector Email:  janine.young - @sfdph.org | Inspector Uhoue #(415 257.3003

Fallure to comply may result In o combination of one or more of the following: Relnspection fee at the hourly rate (30 minutes mintnum) per site visit; issuonce of an
abatement arder; administrative penalty of up t0 $500 per day; permit suspension of up to 365 days; ond/or o referral to the City Attorney’s Office in order to take civif or
crimingl action {Pursuont 1o 5F Bus. and Tox Reg, Code, Article 1, Sect 35; SFHC Sections 19K.17, 19M.19, 19H.20, 19N.3(b), 595, ond 1009.25). Violations cited are o public
nulsonce and must be corrected as established in this Notice (19H, 18{o)). Furthermare, viclations of the retall tobocco permit ordinance are unfuir business proctioes ond

presumed to domoge eoch and every m!dmtofﬂrecommunngnwﬁkh the business oem ‘IQH.IB{&”.

Received By: (Print) Received By: (Signature)
Referrals: Paﬁl of V8202103

6f21202 - fermit Holder wanh o sigh afRe reading inspechon tepert



[Health Code Saction(s)]. Code Description. Correction. Additional Comments,

1a. SFDPH
Retail
Tobacco
Application

[19M.9{a}l. An Appiicotion for a Tobacco Sales permit shall be submitted in the name of the person{s} proposing to engoge in the sale of

Tobacco Products and sholl be signed by each person or an authorized agent thereof. A separate application is required for each location

where Tobacce Soles ore to be conducted, Alt Applications shall be submitted on o form suppﬁedby meDepartment [19N.3(a], 19N.5] An
e:mbﬁshmmtmwtboveavaﬂdrobamsﬂlapermmoseﬂd«mnkdymm shimit g ¢ le Application fo T

1b.
Fraudulent
Application

w SFDPH may suspend, revoke, and/or impose an administrative penalty for submltting a frudulent applimion The Cltv
may prosecute for either an infraction or » misdemeanor punishable by a fine of up to $500 per violation.

2. Fees

[19H.3; 19H.4{a); 19H.7; 19H.13; SF Business and Tax Regulations Code, Article 1, Sac 35). In order to obtain and maintain a valid $£DPH
Tobacco Sales permit, the Applicant, Permittee, Establishment, or Agent is Nable for the following fees when due to tbeappropdm City or
State agency: (A) Non-refundable Tobacco Sales Application Fee; (B} Planning Deportment Zoning Referral Fee: {C) City and County of San
Froncisco Licenses Fee; (D) Coliforni Department of Tax and Fee Administration Annuel License Fee; and (£} City end County-of Son Froncisco
Cigarette Litter Abatement Fee (in accordante with SF Adminjstrative Code Chopter 105); (F) When the Department provides environmento!
heolth inspection services, including but not limited to, training, and consultation; and (G) When the Departrnent finds violations of local,
state, or federal low, requiring follow up lnspecﬂons todetermlneoorrecﬂon of cited Wolatlms, Estab.'lshmenﬂs#ab!eforpaymmt offees

aubmit proof of payment to SFDPH Retail Tobacco Program. Fallure to resolve financla atlon: tin

3. Display
Permit

[19".4{e}] Each Permﬂteeshaﬂdlspn'ay Mepenmtpmmmmﬂyateachlamﬁon where Tobacco Sales occur. No permit that hos been
suspendedshallbedtsp!ayaddmhgtheperfodofsmpmﬂon.Apermnmmhasbmrevoked!svoldondmaynotbedkpw Post Permit

1o Uperate | prominent iIccation that is visiol B pub BV bl Die yor DY SFUFH star

4. Post
Signage

[19F Sect, 1009 22(iM1)). Post clear mdpmminent buﬂdlng enrrywy "No SmOHny/WPfﬂy signs at each entrance to the establishment;
[19F Sect. 1009.22(1)(2)]. Post clear and prominent general “No Smoking/Vaping” signs inside the establishment; [180.6]. Post clear and
prominent no smoking/vaping signs that includes “Mo use of smokeless tabacco products” ot each entronce of the othietic venve; [19P.4).
Post a sign or other notice In the establishment, stating that in San Frandsco Iﬁsunlowfultose# Tobawo?roducts, mdudlngmoke!ess
tobaccomdelectrontcdgareues, bopemonswbomm,ls orZOyearsofage In sccordance W fanage Rules gn pulatiof
les signage - h public, For buitding entryway “l\lo Smoldng" or“Tobacm 21" signs. please
ordar onllne at l\ttp.f!sanfuncisootobacwfreeproiect.org -) Leam More-) Signage

S. Right to
Inspect

{19H.5]. TbeD!recwrofSFDPHoradngneemayenterandfnspedatanytlmeduﬂngregu-’arbusmhoursatanyfstabﬂsbmenttﬁaﬂs
ewmmmmmmwswmwmemmofmmgmm”m otized of SFi

peration. DPH sta'lfmustpresent

pmper credentlals ll'l onler to enter and Inspect premlses at anv tlme during gular buslness hours z

6. Valid
Permit

8. Slngle
_ Sale |
9, Sale to

Minors

[19H.3; 19N.3). No persons moy engage in the tobaceo sales or alfow tobaceo sales in any establishment without first obtaining and
maintaining o va#dtobamsalespermnframb‘leSananckmoepamnentofmbﬂcﬂeanhforexhlooaﬂonwhmwbmmsa)esm

oonducted mmedistely discontinus sales of to!

[muo, 19D Sect.: :ooe 1,19!!.51. Clgarmevendlm machine found at estabiishment. l19H n, SF Pollee Code 4600.3; 19n.s]. $an

Frandsoo Police Department conﬂtmecl self-service sale of tobacco products.

l19l-l.13, CA Penal Codo mz]. A persan may notseﬂ any dgaretre extept in a sealed 1 manufomwr's pnchage meetlng fedeml lobeﬂng
U&M un_.-v liscoy PEnINg cirarette packs for the gistribution, z siny :

poucts to 3 pf 18. SFDPH is authorized to suspend a tobacco permit for up 1 365 days dependlng upon fraquency of
the vlofation

[ 10.Saleto
18,19, 0r 20
__Year Oids

[191-!.14-1, 19N.5, 199.3(:]. CA Pcnal Code mauuwm]. Tobacco productsaie to g person awged 18,19,0r201s prohibited. lmgd]m

" 11. Flavored
Tobacco
Products

[19Q.2; 191,14-2; 19Q,3; 190.4] The sole ordlswbuﬁm by an Estubfishment of any Flavored Tobocco Product or any Flavored Cigarette Is
prohibited, Remove all Havored Tobus gt N premises

Frandsco,

12a, SF
Smoking
Prohibition

[19F 1009.22; 19H.12; 19N.4; 190.3). No owner of urny mpemf, fadmy or eslobﬁshmemsub}ect to SF Health Code Artide 19 sha.'l permit
onypemntosmakeinopmb!bﬂedm ; Batro efeain from s

12b.CA
Workplace
indoor Clean
Alr

[19l-l 15 CA I.abot Code Sec ms«:sr 1009.22, mm» 190.3]. Arl emp.'oyer or ownerof an owner-opemted buslness shall not
knownqymmunﬂomﬂypmmmdapemnsbaﬂnorenmm mamakhgofmbmoproductsampmeofempbymmoﬂnm
enclosed space. fmmydiatety dis g $IMOK : Rars ' RCe

13,
Restricted
E-cigarette
Products

[19R.2; 19H.24-3). Sale or distribution ofelectrorﬂcdgmﬂes!acﬂnoa&odandﬂmg.ﬂdmhistmﬁon (Fm} pmmar*ctorderofappmvm‘ to
any person in Son Francisco is prohibited. Remove 3 d o-cigo DY DESMA for sale of o
[195.2(b)] No Person shall Self or Distribute ekctronlcﬂgurems!ockmgamdand DmgAdnﬂnlwu&an (ij premw*etorderafappml
to any persons In San Fronclseo. Discontinue SLIOUTION AN $¢ Y S-CIRATSING PrOg) NINOIE promarxet approval 10 any person
$an Francisco, Visit https://www.fda. gwfwbaoco-productyproducts-guidanoe—re;ulatim{market-and—dismbute-whamo-product

14, Other
tobacco

| _control laws

[19H.13; 19N.5). No Person, Establishment, Permittes, Permittee’s ogent or employee moy violate any local, stote, or federol low applicoble
wrmmm«rms«m,mmmmmnedm {191 1003.92; 19N.5]). No person shall sell tobacco products in a
pharmacy. Immedi; discont] | Jucts,

010
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5155 3™ St dba All Nite Pizza & Foods
Flavored Tobacco Products Observed Under Service Window

MA
RS

WARNING:
Tobacco smoke
increases the risk

pflung cancer and

Flavored Black & Mild cigarillos — wine (photo above) and woodtip (photo below}) - observed
under the customer service window. Photo taken by J. Young.

Cigars 8re 109
{ sate alternative
to cigarettes.

B\
06/0i/2021
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5155 3 St dba All Nite Pizza & Foods
Flavored Tobacco Products Observed Under Service Window

One box of Swisher Sweets 2-cigarillo packs found beneath service window counter.
Photo taken by J. Young.
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EXHIBIT “E”



© ®
Inspection Report: Tobacco & Smoking Program InspectionDate: &/ T /202
Son Froncisco Department of Public Health Time of Inspection: 1) mins
Population Hedlth Division — Environmental Heaith Branch EHD Location #: 76812

49 Yan Ness Ave. Suite 600 , P
South e, Suite So onisco CA 94103 e Wt R T-76012

NAPS:/ MWW, STap R PRACCO/ETAUI, as
Facility Name (DBA}: Al Nite Pizza & Foods | Address: 5155 3rd St, 94124 W
Permit Owner Name: Mohammad Iqbal & Bilal Choudhery | Phone Contact:
Emall: fraserss@hotmail.com Required Action from Permit Owner:
Inspection Type: Inspection Report: O No further action required

D complaint O] Consultation &Hotice of Violation O B. Obtain a SF Department of Public Health tobacco permit.

Violations: Mark observed violations. £ C. Relocate and sell tobacco products in 2 manner that requires
Code violations cited are on the back page. vendor assistance by the end of the business day.

[ No violations observed O D. Request that any person observed smoking in areas where
O 1. Incomplete/Inaccurate application submitted smoking is prohibited refralns from smoking.

(] 2. Unpaid License fees Correct By: [0 E. Submit a SF Department of Public Health
O 3. Permit/Licenses not displayed retall tobacco permit application.

O 4. Signage not posted

O F. Pay all i fees.
[ 5. Right to inspect denied ay all license

O 6. Tobacco sales without a valid permit O G. Correct information on license(s) and/or
0O 7. Sale of tobacco products without assistance permit{s).
@3, Sale of single cigarettes [J H. Post licenses and permits in a
0 9. Sale to minors {person <18 years old) conspicuous location in the store.
O 10. Sale to persons aged 18, 19, or 20 LI 1. Post signage.

11. Sale/Distribution of flavored tobacco products F2 houss K], Remove f lavered tobaceo pmdudr
D 12. smoking in prohibited area sflo 2021  tobacco praducts from display and premises.
O 13, Sale/Distribution of restricted e-cigarette products

14. Other tobacco controf faws violated Ok,

-‘ Customer ﬁz went o window with Cf and left- with 3B
,’ ndow_with cah_and et
Qied, THE

DN

o 7 rrected Violation(s): To verify correction of violation{s), send pictures
a ig:: :::a;n"b': m“"é::ﬂ:ﬂ: with Facility Name and Address to the Tobacco & Smoking Program’s Google Voice Number:

0 Complaint Report # (415) 226-9564 or to the below email by end of business day (date):

m] . =

g ﬁm :greemant Inspector Name:  Janine You ng Inspector Signature: &W M .

0 Tobacco Retall License Booklet Sy

D1 Dt o it Loas Inspector Emall:  jANING.yOUNG  @sfph.org | Inspector PHone #: (415) 252-3903

Follure to comply may result in a combination of one or more of the following: Reinspection fee ol the hourly rote (30 minutes minimum) per site visit; issvance of an
obatement order; odministrative penally of up 1o S500 per day; permit suspension of up to 365 days; and/or @ referrol to the City Attorney’s Office in order to take civll or
criminal oction {Purstent to SF Bus. and Tax Reg. Code, Article 1, Sect 35; SENC Sections 19H.17, 19K,19, 19H.20, 19N.3(b}, 595, ond 1009.25}. Vicfations cited are o public
nutsance and must be corrected as estoblished in this Notice (19H. 18{a)). Furthermore, violations of the retall tobacco permit ordinance are unfoir business practices and

! to dach arid every resident of the In which the business o erates (194.18(b)).
Received By: {Print) Received By: (Signature)
Referrals: O 5’2' 2024~ Permml Holder Page I&f‘_‘_&_ V3.202103

wiihks fo submif @ cigned CoPY afty resding the ingpechm report



JHealth Code Section(s)]). Code Description. Carrectlon. Additional Comments,

1a. SFOPH
Retail
Tobacco
Application

[19H.4{a)). An Application for o Tobacco Sales permit shall be submitted in the nome of the person(s) proposing to engage in the sole of
Tobacco Products and sholl be signed by each person or an authorized agent thereof. A separate application is required for each location
where Tobacco Sales are to be conducted, All Applications shall be submitted on a form suppﬂed by the Deparrment [19N3{a], 19".5]. An

1b.
Fraudulent
Application

[19I-I w]Nopemn mayobtalno tobnowsalespernﬂtbyﬁ’audulentar willful misrepresentation. [mmediately discom g
tobacco products. SFDPH may suspend, revoke, and/or impose an administrative penalty for submitting a fraudulent appﬂwtion The Clty
may prosecute for either an infraction or 2 misdemeanor punishable by a fine of up to $500 per violation.

2. Fees

{19H.3; 19H4.4{a); 19H.7; 19H.13; SF Business and Tax Regulations Code, Article 1, Sec 35), in order 0 obtain and maintain a valid SFDPH
Tobacco Sales permit, the Applicant, Permittee, Establishment, or Agent is llable for the following fees when due to the appropriote City or
State agency: (A) Non-refundable Tobacco Soles Application Fee; (B) Planning Department Zoning Referral Fee; {C) City and County of San.
Franclsco Licenses Fee; (D) California Department of Tax ond Fee Administration Annual License Fee; and {E) City and County of San Francisco+
Cigarette Litter Abotement Fee [in accordance with 5F Administrative Code Chapter 105); (F) When the Department provides environmental
beaith inspection services, Including but not limited to, training, ond consultation; ond (G) When the Departiment finds violations of local,
stase, orfedera! law requfﬁng fa.‘low up lnspecﬂons to determine correction of clted vlo.'ations, Estabﬂsﬁment is Bable forpawnem offees

3. Display
Permit

[l.9H.4[e)] Each Pemrmee shaﬂ’ dlsplay mepemﬂtpromlnenﬂy at each location where Tobocoo Soles occur. No permit that has been
suspendedshaﬂbed!splayeddurmgmeperlodofmmslon Apamntbmhasbeenmakedlsmldandmaynotbedisplayed Post Permit

4, Post
Signage

nsrsw 1009 nmu]] Past deor and promlnent bwiding entryway “No Smoldna/‘/aﬂnﬂ" ﬂeﬂs Ot eoda entrance to the establishment;
[19F Sect. 1009.22{)(2)]. Post cleor and prominent general “No Smaking/NVaping” signs Inside the establishment; [190.6). Post clear and
prominent no smoking/vaping signs that includes “No use of smokeless tobacco products” at each entronce of the othletic venue; [18P.4).
Post a sign or other notice in the estoblishment, stating that in San Francisco it is um.'awﬁ:!tosa!l Tobam Pmd’ucts, mdudingrsmokefess
tobuoaoanddectmnlcdgareuestopmwhoarei& 19,or20mrsqu [ ACCoTdanca » PH Signas il Rezulations

ZAR . ek o i ihig to pblic, For building entrvwav “No Smoklng” or “T obaoco 21* signs, please
order online at htm.i!sanfranclmotobacoofree_g[gect.org 2> Leam , More>> Signage

{191.9). The Director of SFDPH or a designee may enter and inspect ot any Hme during regular buslness hours atany Estubﬂshment thotls
enmmlnwbmsﬂeswbsuspecmdbymemmrofmmfngmmm Allow @ - 9 i g¢, ins

proper cmdentlals ln order to enter and Inspect prernlses at any time durlng negular buslrless hours ] o 4

[15M.3; 19M.3). No persons may engage in the tobocco sales ot allow tobacco soles in any establishment without first obtalning and
maintaining a wﬂdtobamsuleswm!tfmm the San ancisoo Departmema,f?ubﬂcHeam:foreod) location Mﬂetobacco sales are

| Franclsco ?oﬂce Department oonﬂrmed self-service sale of tobacco products.

N GALE BIEVH I
l19ll 10' 190 Sel:t 1009.1. 19N.5] C'&iretbe vendlng machine found at establishment. [19l-l.11. SF Polk:e Code 4600.3; ISN.S]. San

—

[191-].14,ISN.S,CAPanalcodemlam](A][l]] T ab0cco plodict sl to & minor'ts proRbNed. Asiad Bt dicat
mder the aze of 18. SFOPH Isauthoﬂudtosuspendambaocopeunitforupto355davsdependlnsuponfrequencvof

10.Saleto |

18,19, or 20
Year Olds

11. Flavored
Tobacco
Products

[195Q.2; 19I-I.14-2, 19q.3. 190,4] Thesa!e ordlsmbuuon by an Estawshment of any Flavored Tobacco Product or ony Flavored Ggareue is
o = ; premises [198.2{3)] No Person shd!seﬂ or dlstrfbute amr

122, 5F
Smoking
Prohibition

12b.CA

Workplace

Indoor Clean
Air}

[19H 15, CA Lalmr Code Secm.s .1 19F 100922 19I\l.4, 1903] Anemplnyer orowner-opermr ofan omer-opemted bminesssha#not
knoMngworlntenﬂomﬂywmlt, andoperson shm'!notengagem, thesmoklngoﬁobamproductsataplaccofempfoymentarhm

13.
Rastricted
E-cigarette
Products

anypersonmSanandsmlspmhiﬂwd Ramovs cts : RINA proval for sale or d

[195.2{b)] No Person shali Sell or Distribute e!ectron!c dgaretm iadring a Food cmd Drug Adnﬂnktruﬂon {FDA} premarket order of approvul
to any persons in S5an Francisco. Discon n and ¢l prody hout prem; X id:
San Frandsco. Visit https://www. fda_,gov)‘mbacco—prndumlproducts-;uldanoe—re_gulaﬂong{marlwt—and—distﬂbute tobaooo—product

14. Other
tohacco
| _control laws |

[19H.13; 19N.5]. No Person, Establishment, Permittee, Permittee’s agent or employee may violate any local, state, or federol low applicable
toTnbacooProductsorTobaoooSals fndudmgburnotﬂnﬁtedto (194 1009.92; 19N.S). No person shall sell tobacco products in o




Page_Z__of)_é,

SFDPH, Environmental Health Branch, Tobacco and Smoking Program

DBA: Al Nite Fza s Bode Address: 5155 3rd S adize
Permit Owner Name:  fAoha s mad 1 Bilal Inspection Date: & /q. / 2027
Observations: :r% beul 3 Chob{dha‘ Y

= Ié.ﬂJn.ngfoon T ST T P I urr——
V1) the single cigarctie saler. All cuctomers Josked oyer 80 year ?'o?dr
#8J) Ne ohe under the ﬂge _f 2L was observed purchacing. J'/t;&e c{gmﬁ&f

) Aeceived email and phator fom SFOPH Lncpector - Huber of 'ﬁ_a_zg__._

_tobacco _observed during 1211% {2020 food Jafely [nspectibn.
_ Photos fqk _%q T Huber are. mc%gded in_Thi rMp&f/on _repork
5}.1 2021
h/ er p_é;r&f ¥in foéacco yfoducf .rgJef fm@ ccw:cy* ouﬁ:da of ..r}m: _
mﬁccj_@r A. D? heary cuctomer ack for_ho ey cigarilias. Ai‘ -fmc e
_of 5]?]2402,! m.g:eoﬁon fmpﬁdvﬁ J M and A did
_Not ohserve hohf:j czg:y:llo.r Jdp. jm:gz ared- We did ot obgene soles

 Inspectors A Danj and T yo observed Backwoode Shout i

Back J'f‘ﬂfcf@e arfd H!? ng fvok gﬁohu of Bk

_ -_ _. ; e Inspectron jj{Oﬂ“ _

‘ SEDPH Aetui)
Tobacro €and Tmoksis Frogrem confirmed @ Swicher Sucetr_Internation
that Swisher Sweetr C[Z{ _ic @ swectentd tvbacco product Emar)
—_from_Suicher Sweet Internatioral e included ac part of thic_ingpection
report- Tnspector A. Dang mymiﬁam’_ﬁq_dswm Swishe
Sweete Cagic Bed on premices (See altached jnventory) vry).

_bn 814 IZQL‘L iﬂf?.ﬂgivﬁlg ard A. Abacs issued a Kot _Q{l Llorreehion
dor_the sells of ﬂammd_h.bnm_?muctt Thete producte were hidden on The yesidential
located h:,.{’uiaof fhgjv__s_ The hidden flavored j?hacm_mgbgi_m

w _\?_ Y - Abact inventoried -

prpdugif ﬁagd on. 'H‘IL photos_and invenbry,

(;f" ﬂo DTCJ 4

*ngkmogd,g Hon Lthﬂzr %IHI?-OH_QL\:{ 1‘1*1_1122_)*

¥_Bockioods ¥ Bour (cbserved B]w|106 and [2013/2020)

wmspector Name: 1 | yup(, /Alv in Dang inspector Signature: Q/%?A@ / AP 4/)/
' ' Received B: (signaure)

Received By: (Print}

023 V1.201906






Page 5 of I8
SFDPH, Environmental Health Branch, Tobaceo and Smoking Program

084 Al Nvte Pizta & fode Address: 5165 3l 8L a4124
Permit Owner Name: Moha.mmul q Biva) Inspection Date: 5’:’, !202"
Observations: I%Ba.\ M"e’ﬂ

“mwﬁm' Siour (ohserved ®))4[20 1217 [2020, 5[71200) L

Backwoods Russion Cream (obsevved /14 12019 ard IQ-IIH’MZO)
- # Backwoods Sweet Gromatic (observed /14 Jeom and 12)1# J2020)

% Swicher Sweeks Clascic Red (ohserved /14)201 and 53 |20z )

._Duuug ﬂw sam_ﬂ_\_?g@__m...__.g _u.ayﬁsiidnet ehserve, -
ﬁaﬂe...@bzmgmﬂm: 0:G WMJFM_MW_H |

_ OO . . &€ 0
“on 5lFl20. Mso,,__xd_mt ve _B.mbw5 or St G.mmab___me W J&Maw o

_and StLdent 4o 20- daﬂ Hsasp_mmn Jz{: the dobaco {aﬁrmﬁ i R e

— — s — - R —
e e — e

———e — — S . — - e — S ———
——— e — — - — i wp— — e et

Inspector Name: T, \‘OU’M /Alv;A D«n? tnspector Signature: WXW Ve A—O d,/
Received By: (Print) 2 Recelved By: {Signature) ‘ U

02§ V1.201906






SFDPH, Environmental Health Branch, Tobacco and Smoking Program

Pageiof_lg

o8 A Nife Pizzd ¢ Bok

Address: 5165 3nd &I, 44124

Permit Owner Name: M,hammad labal ¢ Gilal Oloud'w"fi

Inspection Date: §/7 7/ 201'

Obse
[aVo/vQ To Laua
At etdion.
et U*Lfc.. [ 0O+

5 o

u(/‘-ﬂg@j of
.jnrf]lu

AT
Qg hexn oF

¢ €

[’f"lf-&}_,c.

2 hexes
Pallea &.p?L)

B? e waol s
Feiihes slceks
T?« {'(f. L.._':')o.J,i_

olreved wd L,y

_Seritbhes Swects clatic

Pecke sttt (racs

Clasf i ¢

Vart 7ol Cigans

Inspector Name: Y. \%0% / Alvia an)

Receivad By: (Print)

. . — — —
Inspector Signature: W Ve (Q‘b @/
v

Received By: {Signature)

027
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5155 37 St dba All Nite Pizza & Foods
Flavored Tobacco Products Observed on Pramises and/ar Displays

]

Flavored Backwoods {Stout) and OG Iocated in Back Storage Room, 5
| Photos taken by Inspector J. Huber -
[=] [ :-. Ao WAL
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et 1217728201451 4
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E155 3™ St dba All Nite Plzza & Foods
Flavored Tobacco Products Observed on Premises andfor Displays

b L s i - N—
N, . E r
ame b 5 \rlgton o

" %
_ Flavored OG Cigarillos {Russian Cream and Vanilla} located in Back Storage Room.
. ' Photos taken by Inspector J. Huber.
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et Jo ¢

5155 3% St dba Al Nite Pizza & Foods
Havored Tobacco Products Observed on Premises and/or Displays

Flavored Backwoods located in Storage Area to right of service window.
Photos taken by Inspector J. Huber

112
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5155 3 St dba All Nite Pizza & Foods
Favored Tobacco Products Observed on Premises and/or Displays







5155 3" 5t dba AN Nite Pizza & Foods
Flavored Tohacco Products Observed on Premises and/or Displays

'| Photos taken by Inspector J. Huber.
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5155 3 S5t dba All Nite Pizza & Foods
Flavored Tobacco Products Observed on Premises and/or Displays
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5155 37 St dba All Nite Pizza & Foods
Flavored Tobacco Products Observed on Premises and/or Displays

On 12/17/2020, SFDPH staff observed O.G. Vanilla and Russian Cream flavored cigarillos
in this location. These products were not present during the 5/7/2021 inspection (see
Area A in previous photo).

Photo taken by A. Dang on 5/7/2021.
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5155 3" St dba Al Nite Pirza & Foods
Flavored Tobacco Products Observed on Premises and/or Displays

On 5/7/2021, Inspector A. Dang inventoried approximately 3
premises (see Area B in previous photo).
Photo taken by A. Dang on 5/7/2021.
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5155 3'¢ St dba All Nite Pizza 8 Foods
Flavored Tobacco Products Observed on Premises and/or Displays

SWISH
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On 5/7/2021 Inspector A. Dang lnventoried approximately 47 boxes of Swisher Sweets Classic (Red) on
the premises (see Area C in previous photo).
Photo taken by A. Dang on 5/7/2021.
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From: Swisher Sweets | Support <support@swishersweets.com>

Sent: Tuesday, January 5, 2021 11:52 At

To: Yang, julle (DPH] <julle.yang@sidph.org>

Subject: {Swisher international Inc.] Re: Swisher Sweets Classic (Red) Origina)

This message is from outside the City emai system. Do not open links or attachments from untrusted sources,

Please typye out seply above
Your request {43210} has been updated. To add additional comments, reply Lo this email.

Pat Davis (Swisher Sweets)

Swisher Sweets Original Is a Sweet product. Unsweet products are Diamonds and Silver Cigarillos,

Regards,
Consumer Relations

Julie Yang

Is this Swisher Sweets Classic (Red) Originat a flavored sweet tobacco product or is it unflavored?

Atachment(s)

Swisher Sweets Classic Red.PNG

047 4 o't' 1%






5155 35t dba All Nite Pizza & Foods
Flavored Tobacco Products Observed on Premises and/or Displays

y £

s o TR

Flavored tobacco products were removed from the store and hidden on the residential property adfacent to the store, f
Photos taken by Sr. Inspector J. Young. -
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5155 3" 5t dba All Nite Pizza & Foods
Flavored Tobacco Products Observed on Premises and/or Displays

Hidden flavored tobacco products included Backwoods Honey Bourbon, Backwoods Stout, and Backwoods Sweet Aromatic.
Photo taken by St. Inspector J. Young.
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5155 3" St dba All Nite Pizza & Foods
Flavored Tobacco Products Observed on Premises and/or Displays

Flavored tobacco cigarillo preducts, including Backwoods Stout, Honey, Honey Bourbon, Black ‘n Sweet Aromatic, and
Swisher Sweets Classic Red.

al fo 41

2019/08/14 12:59
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5155 3™ St dba All Nite Pizza & Foods
Flavored Tobacco Products Observed on Premises and/or Displays

Flavored tobacco cigarillo products, including Backwoods Stout {in background), Honey, Honey Bourbon, Black ‘n Sweet
Aromatic, and Swisher Sweets Classic Red.

Photo taken by A, Abass.

2019708714 13:01
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EXHIBIT “H”
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e s zgh.m o e e o e
Tobacco&  oking Prodram @ @ Page1of A

sSan Francisce . sportment of Public Heolth
Populalion Health Division - Enviionmental Health Branch L epection Date: 0% / if)- / A
1390 Markei 51 Sui'le 210 Scm Francnsco. CA 941 02 EHD Location #: ?‘ b°6|

Tobacco Permit #: 7- 012

Inspecllon e
SIteFacllItyName(DBA) RN Niye Przz.u- ;\,—\'gg&b Address: 5‘55 0&5n Ov

1

Permit Owner Name: TV o nirnesd Toad A Q’)-\-I}J M Phone Contact: 15~ 8%22-%93%

Inspection Type: inspection Report: F +
ra IG—I”.‘;}'/'/ 20wy e pom
R Routine (1 Reinspection | BNotice of Correction Required Action from Permit Owner:
O Complaint O Consultation | [ Notice of Violation [J o further action required
Violations: Mark observed violations SZA. Discontinue the illegal sales of tobacco products.
Code violations cited are on the back page. O B. Obtaln a valid SF Department of Public Health tobacco permit.
[1 No violations observed 3 C. Sell tobacco products in a manner that requires vendor
0 1. Fraudulent application submitted assistance.
{3 2. Unpaid License fees [0 D. Request that any person‘observed smoking in areas where
D 3' Permlt/ucenses not displayed Smoldllg is pl’ohibiﬁed l’efrail'l fl‘om sm°kiﬂg‘ .
B%4. Signage not posted Corvect By; O E. Submit a SF Department of Public
3 5. Right to inspect denied Health retail tobacco permit applcation.

[J &. Tobacco sales without a valid permit O k. Pay alllicense fees
O 7. sale of tobacco products without assistance i o
[0 8. Safe of single cigarettes [ G. Correct information on license(s)

and/or permit(s).
[ 9. Sate to minors (person <18 years old) O M. Post licenses and permits in a
O 10. Sale to persons aged 18, 19, or 20 picuous location n store.

B 11. Sale or Display of flavored tobacco products 0'6 / A%/19 L 358
+ |'00 12. Smoking in prohibited area !E ored
[ 13. Other tobacco control laws violated -0‘!6 ik / 1 . . To‘a . pn}\_‘é
{ Observations:
.ﬁ', W o= “ A PN ' \}5\"\

AT Veodr o \OCo0 G Qensunn & Tedues

'm'mwmwm "ﬂm

Fatiure to comply moy result in o combination of one or encre of the following: Reinspaction fee ot the hourly rote {30 minites minimum) per site vislt; issuance of en
obotement order; administrative penalty of up to $500 per doy; permit suspension of up to 365 doys; and/or @ referral to the Gty Attomey’s Office i order to toke chvil o
erimingl action {Pursuant to SF Bus. and Tax Reg. Code, Article 1, Sect 35; SFHC Sections 19¥.17, 194,19, 194.20, 19N.3(b), 536 and 2009.25). Violations cited are o public
nuisance ond must be corrected os estoblished in this Notice (19H.18(a)). Furthermore, wolations of the retak tobacco permit ordinance are unfialr business practices and
| presumed o damege each ond every resident of the community in which the business operotes (19H.18(b)).
0 Self-Verification of Corrected Violation{s):
Your signature and the date violation{s} corrected indicate that all violation{s} listed in this Notice have been corrected by the establishment.
Please be advised that SFDPH retains the right to conduct refnspection(s) at the hourly rate (30 minutes minimum per visit) to verify
complianice with the SF Health Code. In addition to reinspection fees, fallure to correct the violation(s) may resu?t in additional enforcement
action m be taken against the Lagal Establishment CGwner,

Mﬂ of Legal Establishment Owner or Agent for Legal Establishment Owner Date Violation{s) Corrected

Additional Documents Attached: [ SFOPH Retail Tobacco Application ector Name/Signature: ’W%
O Out of Business Form [ SFPD Report # == A

O Complaint Report # D0 Notice of Abatement Conference | ectar Phone st: L}/ - Zﬂ' 3%
O Compliance Agreement O Tobacco Retail License Booklet | Inspector Email: An K1 g an' (N0 @stdph.org

Received By: (Print) 3§ : ] Received By; (Signature)
t gl [ h@gﬂ@

061 V4201906
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[Health Code Section(s)). Codel  ion. Correction. Additional Gomments.

Frandulent
Application

[19H.4{a}). MApp.'!caﬂmfomTommsmmswbembmmthenameo!mepew»{sjproposfngtoengagemmesakof
Tobacco Products ond sholl be signed by each person or an authorized ogent thereof. A separate application is required for each focation
where?obaocoSa!esarerobemduﬂed. Mﬂppmmﬂuﬂbembmﬂtedmafwnwpwedbythemmnt

[19H16] Mmmnwobmmambmsammmnbyﬂammawwwmmﬁm immech;
, tohaceo products. SFDPH may suspend, revoke, and/or impose an administrative penalt?fotsubmutlnga ftaudulent appltatbn The Cny
may prosecute for either an lnfraction or a misdemeanor punishable by a fine ‘of up to $500 per violation.

2,
Fees

[19H.3; 19H.4(a); 19H.7; 19H.13; SF Business and Tax Regulations Code, Aititle' 1, Sec 35)- In order to obtain and malntain a valid SFOPH
Tobacco Sales permit, the Applicant, Permittee, Estoblishment, or Agent is llable for the following fees when due to the appropriote City or
Stote agency: {A} Non-refundable Tobocco Soles Application Fee; (8) Planning Department Zoning Referral Fee; {C) City and County of San
Froncisco Licenses Fee; (D) California Department of Tax and Fee Administration Annuot License Fee; and (£) City and County of San -
Francisco Cigarette Litter Abatement Fee {in accordance with SF Administrative Code Chapter 105); {F) When the Department provides
environmental heaith inspection services, including but not limited 1o, troining, ond consultotion; ond {G) When the Depariment finds
violations of focol, stotg. orfederallaw reqmdngfoﬂowup m:pecﬁmsto dermfnewrrectioﬂ dmmm Estab!b!unenﬂs!fnb!e

a.
Display Permit

[lslle]]. mmmsmwaymmnmmfmwamwmwhmrmmW No permit that has been
smpendedsfmﬂbedspbredduﬂngthepeﬁodofsmpmm Am:mmmmmmwsmmmmbewsm Post

& - tLtadnlle il WLt A0 101 H 1L l T LY

4,
Post Signage

nscsm.m.zznmn mmmmmrmmmm%mwowmmmbmmmmw

{19F Sect. 1009.22(I{2)). Post clear ond prominent general “No Smoking/Vaping™ signs inside the estoblishment; [190.6]. Postdearmﬁ‘!
MMMnomklng/mwmmthn%mofmﬁmmmmm ot each entrance of the athletic venue;

{19P Al PwtasfgnorothernoﬂcemWMMWMMSMMWRSMMseﬂTMMMMQ
smoheressmbmmdemkdgmmsmpmwhammw.wmmofme In_accordan: ( :
15, clea - : ant e ; he public Forbulldinsenmav‘NoSmnklns'or'robawo
21” signs, please order onilne athﬂpﬂsanfundwotobacwfmproject.o:g -) Learn More=> Signage

5.
Right to
Inspect

[194.9]. mnﬂ'ecwrofsmPHamdeﬂymmnyentermmpedatmytmdudmmguhrbwmbousatmsmbﬂshmtms

rnust prasent proper cmlentials ln otdaf m emaer and Inspect pmnlses at any tlme duﬂng rqgular buslnesshours

6.
Valid Permit,

[19H.3; 194.3). No persons rivoy engoege in the.tobacco sofes or.alfow tobacco sales in any establishment without first obtaining and
mmmgammmsmmmmmrmmommtofmmmmmm where tobocco soles are

usuu,snouumm 190.5] w&MkapWNommmMmmmmmﬂerwmmN&bthmM
Arﬂdesnaﬂseﬂ,pennntobesofd,offwforsakwdsphyfwmanﬂobmpmmﬁmfnwmmmaw i
mWMW&WMmeWMWWWwMMIMEMMMWM !

Sate to Mlnors

14 o 4 LT N Y LR B

| clgarettes: . .. . :
[nuuoasu s. Pcnalcodeaos{all- l‘obaobapmdmtsaletoomlnampmnm tinue sales of-tobacco |
2 unde 3. SEOPH 1s authorized to suspend 3 t0baccd permn:for upto 363 days ependmg upon frequency

ofthevlolatton 3

10.
Saleto 18, 19,
or 20 Year Olds

[19H.15; CA Labos Code Sec 6404.5; mmzz, mn.no.s} A0 empiayer or owner-operator of an owner-operoted business Shafl ot
mwmglyormmﬁamﬂypermm mdnpmshnﬂnatmn wmdtobammmcmdmplmemormm

[19M.13; 19N.5]. No Person, Establishment, Permittee, Permittee’s agent or employee may violote any local, state, or fedaral low
opgiitable to Tobacco Products or Tobacoo Soles, including but not limited to:
t

(197 1003.92; 19N.5). No person sholl sell tobacco products in a phormacy. immadiatel

062,

LR XAl
¢



SFDPH, Eavironmental Hoalth Brar-* 1380 Market Strest, Sulte 240, San Francisco € 1102 (415)252-3800 Page_2= ot N

T 5166 (0Dg) Oxreey e Do O/ 1) 4
- Bush’mﬂamo:_m '\K‘!rb ?‘ ﬁ l : Re-nspeciion Date;

The marked viclations are Califomia Rstail Food Code violaions and must be comacted,
(Faliure Yo Comply Way Result in a Cltation and / o¢ Fines)
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SAN FRANCISCO’S FLAVORED
TOBACCO SALES BAN IS

NOW IN EFFECT!

What iz the Flavored Tobacco Sales Ban?

The ban prohibits Retall Tobacco Permit Holderd from selling
any nicotine or tobacco product, including but not limited

to smokeless/chaw, cigarettes, cigars, cigarflios, vape Hauid
and hookah tobacco, that is manufacturad to have an aroma
and/or Aavor, such as fruit, sweet, candy, alcohol, mint, spice
or menthol.

When is the ban effective and how can }
prepare now?

The ban took effect on July 20, 2018. Discontinue ordering
and restocking flavored tobacco products now to prevent
losing your investment once the rules and regulations are
ready to implement.

Wwill the City help retailers Implement the new law?

Yes, Education and outreach efforts will begin in September
2018. Compliance checks will begin In Octobar 2018, where
a notice of correction will be issued if flavored tobacco
products are observed.

Examples of tobacco products now banned from sale in San Francisco:

“Strawbermy; “Whits Graps.” “Grape,

wwuamumm’
mm_mmmmmam

FOPULATION HEALTH DIVIEIOHN
SAN FRANCISCO DEFARTRIENT OF FuBLIC MEALTH

069

When will the City enforce the new law?

‘The Rudes and Regulations are aimed for completion in
January 2019 and enforcement will commence. Avoid permit
suspensions of up to 365 days by discontinuing sales of
flavored tobacco products now.

How can | stay Informed?

Throughout this process, stay informed by visiting our
websita, https://www.sfdph.org/dph/BH/Tobacco/
flavorediobacco.asp.

= We will also invite retallers to meet with City staff to
discuss approaches to phase out existing products,
technlcal assistance needs, and improve the retailers’
customer experiance.

+ Read the moiflings from the City and pay attention to the
wehsite for posting of FAGs and the proposed Rules and
Regulations for public comment.

+ You are encouragad to ask questions and submit
suggestions to San Frantisco 311 st (415) 701-23N or
https:/fst3tl.org.

mwuammm-' /
"Respberry,” "Bluebesy “Orange,” “Grape,”
"Muul wmmm

mmmwmmmmu
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San Francisco Department of Public Health

Grant Colfax, MD

v Director of Health

City and County of San Francisco
London N. Breed
Mayor
Director’s Hearing Order
September 02, 2021

DBA: All Nite Pizza
Owner: Mohammad Igbal & Bilal Choudhery Address: 5155 345t SF, CA 94124
Responsible Party:  Mohammad Igbal & Bilal Choudhery
Hearing Date:  August 19, 2021 Hearing Case Number:  SMK-21-01

Health Code:  SF Health Code, Articles 19H and 19Q

Dear Mohammad Ighal & Bilal Choudhery:

You were cited to appear at the Director of Health Hearing on the above date relevant to the above-
referenced Health Code and based on the Inspection Reports dated May 7, 2021 and June 2, 2021,

After a full and fair consideration of the evidence and testimony received at the hearing, THE DIRECTOR
FINDS AND DETERMINES THE FOLLOWING:

1. That notice of the hearing has been duly given as required by law.
2. That you attended the hearing.
3. That the findings stated in the Inspection Report(s) are true.

Based on the findings set forth above, THE DIRECTOR HEREBY ORDERS:

That, as authorized by Section 19H.22, you must cease and desist all sales of any flavored tobacco
products, including alcohol {e.g., stout, cognac, wine, bourbon, Russian cream, Black Russian, etc.), fruit
{e.g., blueberry, strawberry, apple, etc.), sweet (e.g., honey, sweet aromatic, wood tips, vanilla, etc.), mint
(e.g., menthol, frost, spearmint, peppermint, etc.), or spicy (e.g., clover, cinnamon, etc.) flavors at the
Establishment.

That, as authorized by Sections 19H.14-2, 19H.19(b), 19H.26, and the Rules and Regulations, your Retail,
Tobacco Permit # T- 76812 shall he suspended with no tobacco sales for 20 days.

That, a reoccurrence of any flavored tobacco products found, sold, or displayed at the Establishment, will
be considered a 3rviolation. And, as authorized by Sections 19H.19{(c) and the Rules and Regulations, shall
result in the suspension of your Tobacco Sales Permit for 40 days.

The mission of the San Francisco Department of Public Health is to protect and promote the health of all San Franciscans.
Woe shall ~ Assess and research the health of the community -~ Develop and enforce health policy ~ Pravent disease and injury ~
~ Educate the public and rain health care providers — Provide quality, comprehensive, culturally-proficient health services ~ Ensure equal access to &l

grant.colfax@sfdph.org ¢ (415) 554-2526 ¢ 101 Grove Street, Room 308, San Francisco, CA 94102
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Director’s Order

Please note:
Failure to abate and remove the nuisance may result in the abatement of the nuisance by the
Department of Public Health and the Property Owner shall become indebted to the City and County
of San Francisco for the costs, charges, and fees incurred by reason of the abatement and removal of
such nuisance upon demand.

In accordance with the San Francisco Health Code, the Property Owner shall be indebted to the City
and County of San Francisco for costs incurred in abating the effects of the violation, taking other
remedial action, or imposing and collecting penalties, including but not limited to administrative
costs, costs of issuing an order, inspection or monitoring costs, hearing officer costs, and reasonable
attorney fees if sought by the Director in the Notice of Hearing. In any proceedings in which the
Director seeks to recover attorney’s fees, the prevailing party shall be entitled to reasonable
attorney’s fees. Failure to pay such costs, charges, and fees may result in a lien against the property.

This Order is final however you may have the right to appeal as follows:

* Board of Appeals: If this order concerns a permit, the order may be appealed to the Board of
Appeals within 15 days of the entry of the order; if notice of the order is provided to the party
by mail, then any appeal to the Board of Appeals must be made within 20 days of the order
(15 days plus 5 days for mailing). The Board of Appeals can be contacted at 1650 Mission
Street, Suite 304, San Francisco, CA, telephone number {(415) 575-6880 or email
boardofappeals@sfgov.org.

Should you have any questions, please contact Senior Environmental Health Inspector Janine Young at 415-
252-3903 or janine.young@sfdph.org..

The aforementioned is a true copy of the orders issued in the name of the Director of Public Healith in the

City and County of San Francisco. [ ,( %

{Signature)

Date 9/2/2021

Tinnetta Rockquemore Thompson

{Print Hearing Officer name)

IMPORTANT: Can you read this document? if not, we can have somebody help you readit. For free help, please call Department of
Public Health at 415-252-3800.

WER: FRESERECHERAE ? ONEMRNRNERANBIEES, AR ZHNAREER 415-252-3800,

£Puede leer este documento? Si no puede, alguien lo puede ayudar, Para obtener ayuda gratis llame al Departamento de Salud
Piblica al (415} 252-3800.

grant.colfax@sfdph.org ¢ (415) 554-2526 ¢ 101 Grove Street, Room 308, San Francisco, CA 94302
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QOctober 20, 2021

All Nite Pizza
5155 3rd Street

San Francisco CA 94124

Dear SF Board of Appeals,

} am writing this letter in regards to appeal the suspension decision of my business

Retail Tobacco Permit in regards to case SMK-21-01.

Once the flavored tobacco ban was implemented, we had a lot of inventory of the
tobacco that we didn’t sell, and we stored it away since we were not selling it. When the
health inspector mentioned it, we thought it would be best to store it off premises at the
adjacent property because we don’t sell it anymore, but once the tobacco inspector
arrived, they insisted on seeing where the product was, so we willingly showed it to her.
Note: at the time of this inspection, we were verbally told that Black and Mild Jazz and
Casino were not known to be flavors and that Backwoods dark stout was also not
known to be a flavor. The tobacco inspector said that we were told wood-tipped were
known to be flavors, but that is not true. We were never told that and we never would
have thought that a tip had any flavor in it. One of the things pointed out to us at our

final inspection was that we were selling Black & Mild Original Wood Tip, but we did not



know that it was considered a flavor. We stopped selling it once the Tobacco inspector

informed us.

| just wanted to also say that the main tobacco wholesalers, such as Business
Costco, Pitco and other tobacco wholesalers say that it is okay for SF retailers to sell
Swisher Sweet Classic and Black n Mild Wood Tip. Due to this, a lot of stores in San
Francisco still have these flavors, while they believe that it is not a flavor. | went to a few
stores in SF and | found that they were still selling these flavors such as Swisher Sweet
Classic and Black n Mild Wood tip, not knowing that they are flavors because they are
misinformed due to the wholesalers saying it's okay. Thus, we also thought it was okay

to sell these ones as we were told they are not flavors by the sales representatives.

There is also the issue that the wholesalers continue to sell to the stores that are
not allowed to purchase and sell tobacco flavors. The issue should be stopped at the
root, where the supply comes from, so there are no mistakes and misunderstandings

when there are purchases made at the wholesaler.

During a food safety inspection, my brother told me and my mom to come to the
store because the food inspector was here, so we came during the inspection. However,
my mom and | were not running the store starting the 11th of December, which is when
my brother came to take over, so we can get ready for my wedding in Pakistan. My
brother took over the shop for a month and the rest of the family was getting ready for

my wedding. My dad had already left to go to Pakistan when the inspector came. My



brother was not aware of the tobacco flavor ban in San Francisco because he goes to
Dental school in Portland, so he may have accidentally brought the flavored tobacco

into the store without any of us knowing.

We kept selling Dark Stout because we were told that they were not known to be
a flavor and we started selling swisher sweets classic because we were told by the
swisher sweets customer representatives that they would not be considered flavors
because they don’'t say sweet on it anymore, however, we were told otherwise by the
tobacco inspector. We also mentioned that inspector Young told us Dark Stout was not
known as a flavor and later on, we were told by another tobacco inspector that “how do
you not know that stout is a flavor if it's a drink”. We do not drink or consume alcohol
thus we do not know it is_ an alcoholic beverage. Therefore, we did not know that stout
was named after an alcoholic beverage. We even asked customers to confirm if there is
any flavor and customers would tell us that it doesn’t have a flavor, but it is just

smoother than the Original Backwoods.

We did not know at the time that wood tipped black and milds are considered
flavors and the tobacco inspector later informed us that they are flavors and we cannot
sell them. Between the final inspection and the inspection before it, my father bought
some black and mild wine by mistake and because of covid and non-refundable policies
with wholesalers, we were not able to return them, so we had to sell them to get rid of
them. (Side note: We see black and mild wood tipped cigars readily available and sold

at Foodsco here in San Francisco, so we thought they would be okay to sell, thus, we



shouldn't be penalized for something that we didn’t know about.) Also, why is Foodsco
not getting penalized for selling flavored tobacco that is not allowed in San Francisco
while other small businesses like us are? The tobacco inspector also found a box of
swisher sweets classics, As for the swisher sweet red cigar box, that was not open and
was still enclosed in its original packaging, my dad's friend, who has a store, was going
to pick up the box of swishers from us because we found one behind the fridge after we

got rid of the other swisher sweet red cigars. It was not intended for sale to customers.

FINAL STATEMENT:

We humbly request that the 20 day suspension be changed into a final warning.
We have completely stopped selling flavored tobacco of any kind and we do not plan to
do so.

Also, if you believe we need to be penalized, then can we ask for a fine instead
of a 20 day suspension please? The suspension will have long term negative effects on
our small business whereas the fine will be short term loss. We plan to keep serving the

community for many more years to come.

We have a small family business and with everything going on in the world,
especially with COVID affecting all business, we need to stay open in order to support
our family as well as our extended family who is living with us. | will also become a
father in around 15 days and | will have a lot more expenses due to the new born baby.
This will cause greater financial responsibility on me to keep my business running so |

can provide for my growing family.



| understand | have to contact the tobacco department from now on and not rely

on the tobacco representative or other establishments.

We would also like to ask if you can do something about all of the people
soliciting cigarettes, backwoods, marijuana and other products around our store. These
people park in front of our store and in our driveway and sell illegal things throughout
the day. There are multiple people who do this. We get complaints from our neighbors,
but we are afraid of doing anything in fear of retaliation by the solicitors. We tried a few
times to ask them to stop selling in front of our store, or else we will have to call the
cops and they threatened us and said they know where we live and who our family
members are. If the solicitors continue selling tobacco products and our customers keep
going to them to get flavored tobacco instead of purchasing regular non-flavor tobacco

from us, our business will be left helpless.
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PROOF OF SERVICE

I, LILY KANG, declare as follows:

I am a citizen of the United States, over the age of eighteen years and not a party to the above-
entitled action. I am employed at the City Attorney’s Office of San Francisco, Fox Plaza Building,
1390 Market Street, Fifth Floor, San Francisco, CA 94102.

On November __ 4 2021, I served the following document(s):

DECLARATION OF INSPECTOR JANINE YOUNG IN SUPPORT OF RESPONDENT
DEPARTMENT OF PUBLIC HEALTH’S OPPOSITION BRIEF

on the following persons at the locations specified:

boardofappeals@sfgov.org Board of Appeals
julie.rosenberg@sfgov.org SF Board of Appeals — Executive Director
ilol.bilal@gmail.com Appellant

in the manner indicated below:

X BY ELECTRONIC MAIL: Based on a court order or an agreement of the parties to accept electronic
service, I caused the documents to be sent to the person(s) at the electronic service address(es) listed above. Such
document(s) were transmitted via electronic mail from the electronic address: lily kang@sfcityatty.org [X] in
portable document format ("PDF") Adobe Acrobat.

I declare under penalty of perjury pursuant to the laws of the State of California that the
foregoing is true and correct.

Executed November __ 4 , 2021, at San Francisco, California.
Lity Kang
LILY KANG
4
Decl. of Janine Young in Supp. of Respondent DPH’s Opp. Brief, n:\health\as2018\0700350\01557684.docx

Appeal No. 21-093
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