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INTRODUCTION 

This memorandum is a response ("Appeal Response") to the letter of appeal ("Appeal Letter") 
to the Board of Supervisors (the "Board") regarding the proposed Event Center and Mixed-Use 
Development at Mission Bay Blocks 29-32 (the "proposed project" or "project"), which is under 
the jurisdiction of the Office of Community Investment and Infrastructure ("OCII").  

The Mission Bay Alliance ("Appellant") filed an appeal on November 13, 2015 on two issues:  

1. the certification of a Final Subsequent Environmental Impact Report ("Final SEIR") by 
the Commission on Community Investment and Infrastructure ("OCII Commission") 
under the California Environmental Quality Act ("CEQA") for the proposed project as 
set forth in OCII Commission Resolution 69-2015 (Exhibit C of this Appeal Response); 
and  

2. the OCII Commission's adoption of the CEQA Findings on the proposed project as set 
forth in OCII Commission Resolution 70-2015.  

By OCII Commission Resolution No. 33-2015, the OCII Commission provided for a process 
of appeal of its certification of an Environmental Leadership Project to the Board of 
Supervisors in its capacity as the governing body of the successor agency to the 
Redevelopment Agency. Resolution No. 33-2015 provided for the Executive Director of the 
OCII Commission to determine whether a valid appeal has been filed and if so, to advise the 
Clerk of the Board of Supervisors to accept the appeal. On November 16, 2015, the Executive 
Director advised the Clerk that the Mission Bay Alliance had filed a valid appeal on the first 
issue: the certification of the Final Subsequent Environmental Impact Report for the project. 
Accordingly, this Appeal Response focuses on the first issue regarding the certification of 
the Final SEIR.  

The second issue listed in the appeal, regarding the CEQA Findings, is not appealable. 
Under OCII Commission Resolution No. 33-2015, persons or entities that submit comments 
on an Environmental Leadership project may appeal OCII’s certification of the EIR for the 
project to the Board.1 The grounds for the appeal under Resolution No. 33-2015 are limited 
to certification of the EIR; thus, no appeal is available from OCII Commission’s approval of 
Resolution No. 70-2015 adopting CEQA Findings, including adopting a mitigation 
monitoring and reporting program and a statement of overriding considerations. On 
November 20, 2015, by letter to the Mission Bay Alliance, the OCII Commission Executive 
Director advised that she rejected the appeal regarding the CEQA Findings for the reasons 
stated in that letter.2 Therefore, this appeal response does not address the appeal of the 
second issue. The appeal letter states that it was filed pursuant to CEQA Section 21151(c), 
OCII Resolution No. 33-2015, a memorandum from the Clerk of the Board of Supervisors 
specifying the procedures for filing an appeal under Resolution No. 33-2015, and the 
ordinance establishing the OCII Commission (Board Ordinance 215-12 (File 1200898). To 
clarify, it is OCII’s position that this appeal is authorized only as a result of OCII Resolution 
No. 33-2015 and is not required by or intended to function as an appeal under CEQA Section 

                                                           
1 Bohee, Tiffany, Executive Director, OCII. Letter to Thomas Lippe, November 20, 2015. 
2 Ibid. 
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21151(c). Further, nothing in Board Ordinance 215-12 provides for such an appeal process or 
right of appeal.3 

The decision before the Board is whether to uphold the OCII Commission’s decision to 
certify the Final SEIR and deny the appeal, or to overturn the OCII Commission’s decision to 
certify the Final SEIR and return the project to the OCII staff for further environmental 
review. While no appeal is available from OCII’s approval of Resolution Nos. 70-2015, if the 
Board — in response to the appeal from OCII Commission Resolution 69-2015 — reverses 
OCII’s certification of the Final SEIR, then “prior project approvals would be rescinded to 
allow [the O]CII [Commission] to, if and as necessary, adopt additional findings, revise the 
F[S]EIR, or amend the project approvals.”4 

PROJECT DESCRIPTION 

GSW Arena LLC (GSW), an affiliate of Golden State Warriors, LLC, which owns and 
operates the Golden State Warriors National Basketball Association (NBA) team, proposes to 
construct a multi-purpose event center and a variety of mixed uses, including office, retail, 
open space and structured parking on an approximately 11-acre site on Blocks 29-32 within 
the Mission Bay South Redevelopment Plan Area of San Francisco. The project site is 
bounded by South Street on the north, Third Street on the west, 16th Street on the south, and 
by the future planned realigned Terry A. Francois Boulevard on the east. The proposed 
event center would host the Golden State Warriors basketball team during the NBA season, 
as well as provide a year-round venue for a variety of other uses, including concerts, family 
shows, other sporting events, cultural events, conferences and conventions.  

The project site is located within the Mission Bay South Redevelopment Plan Area, subject to 
the development controls of the Mission Bay South Redevelopment Plan, and Mission Bay 
South Design for Development, and other related documents. Currently, the site contains 
paved surface parking lots on the west and north portions of the site, and the remainder of 
the site consists of undeveloped ruderal areas largely covered in gravel and surrounded by 
chain link fencing. The site is owned by the Golden State Warriors, LLC. 

ENVIRONMENTAL REVIEW PROCESS FOR THE PROJECT 

On November 19, 2014, OCII issued a Notice of Preparation/Initial Study, which analyzed 
the potential environmental impacts of the proposed project, and OCII conducted a public 
scoping meeting on December 9, 2014. Based on the analysis in the Initial Study, as well as 
detailed analyses and reports prepared in support of the analysis, a Draft SEIR was issued 
on June 5, 2015. Written public comments were received during the public comment period 
between June 5, 2015 and July 27, 2015, and a public hearing before the OCII Commission 
was held on the Draft SEIR on June 30, 2015, at which time public testimony was received. 
OCII staff then prepared the Responses to Comments (“RTC”) document, published on 
October 23, 2015, to address environmental issues raised by comments received during the 
public comment period and at the public hearing for the Draft SEIR. The RTC document 

                                                           
3 Ibid. 
4 Ibid. 
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contained additional analysis and reports that verified and expanded upon the Draft SEIR 
contents. OCII staff prepared revisions to the text of the SEIR in response to comments 
received or based on additional information that became available during the public review 
period, and corrected errors in the Draft SEIR.  

The Final SEIR consists of the Draft SEIR together with the RTC document. On November 3, 
2015, the OCII Commission certified the Final SEIR. This was based on the determination 
that the contents of the Final SEIR and the procedures through which it was prepared, 
publicized, and reviewed, complied with CEQA and the CEQA Guidelines. The OCII 
Commission found the Final SEIR to be adequate, accurate and objective, that it reflects the 
independent analysis and judgment of the OCII staff and Commission, and that the RTC 
document contains no significant revisions to the Draft SEIR. 

SUMMARY OF APPEAL ISSUES 

The Mission Bay Alliance filed an appeal of the Final SEIR certification on November 13, 
2015. Every issue raised by the Appellant is described and responded to in Exhibit A of this 
Appeal Response, and the appeal materials submitted by the Appellant are presented in 
Exhibit B. The specific issues raised in the appeal are summarized below, using the same 
organization and numbering system shown in the appeal, even though many of the issues 
are redundant.  

Issues Raised in the Appeal 
A.1 Public Comment: Noticing and timing of public comment on the RTC document 
B.1 Project Description: Changes in the project description presented in the SEIR 
C.1 Tiering: Reliance of SEIR on 1990 and 1998 Mission Bay EIRs 
D.1 AB900 and Administrative Record: Compliance with requirements for the 

administrative record under AB 900 
E.1 Alternatives: Analysis of the No Project Alternative 
E.2 Alternatives: Feasibility of the Off-site Alternative 
E.3 Alternatives: Feasibility of an additional site proposed by the appellant 
F.1 Air Quality Impacts 
F.2 Air Quality: Significance thresholds for criteria air pollutants 
F.3 Air Quality: Analysis of construction and operational-related emissions for criteria 

air pollutants and toxic air contaminants 
F.4 Air Quality: Mitigation measure for construction impacts 
F.5 Air Quality: Mitigation measure requiring purchase of emission offsets 
F.6 Air Quality: Health risk assessment 
F.7 Air Quality: Analysis for construction-related dust pollution 
F.8 Air Quality: Mitigation measures to consider diesel alternatives 
F.9 Air Quality: Operational mitigation measure for electrical outlets 

F.10 Air Quality: Impacts of construction of wastewater improvements 
F.11 Air Quality: Impacts of project refinements 
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Issues Raised in the Appeal 
F.12 Air Quality: Mitigation measure requiring purchase of emission offsets, new 

information 
G.1 Transportation Impacts 
G.2 Transportation: Traffic impacts on the entire affected environment 
G.3 Transportation: Impacts on intersections and freeway ramps 
G.4 Transportation: Impacts on intersections where parking control officers (PCOs) are 

proposed 
G.5 Transportation: Construction impacts, including cumulative impacts 
G.6 Transportation: Operational traffic and transit impacts 
G.7 Transportation: Cumulative impacts 
G.8 Transportation: Transit impact analysis methodology 
G.9 Transportation: Implementation of mitigation measures 

G.10 Transportation: Effectiveness of mitigation measures 
G.11 Transportation: Project description assumptions for transportation improvements 
G.12 Transportation: Enforceability of mitigation measures 
G.13 Transportation: Specificity of fair-share fee mitigation measure 
G.14 Transportation: Transit analysis baseline data 
G.15 Transportation: Traffic analysis baseline data 
G.16 Transportation: Completeness of transportation impacts 
G.17 Transportation: Interrelated issues 
G.18 Transportation: Impacts of at-grade rail crossings on 16th Street 
G.19 Transportation: Truck loading and staging provisions 
G.20 Transportation: Emergency vehicle access impact to UCSF hospitals 
G.21 Transportation: Responses to comments on impacts to BART 
G.22 Transportation: Traffic impacts of project refinements 
H.1 Hydrology, Water Quality, and Biological Impacts 
H.2 Utilities: Wastewater infrastructure impacts 
H.3 Water Quality: Impacts on San Francisco Bay from wastewater discharges 
H.4 Biological Resources: Impacts on wetlands and wildlife 
H.5 Biological Resources: Wetland impacts 
H.6 Utilities: Cumulative impacts on the capacity of the Mariposa Pump Station 
H.7 Hydrology: Flooding risk and inundation impacts 
I.1 Noise Impacts 
I.2 Noise: Use of San Francisco Noise Ordinance 
I.3 Noise: Significance thresholds based on increase over ambient 
I.4 Noise: Significance thresholds based on human health and welfare 
J.1 Greenhouse Gases Emissions Impacts 
J.2 Greenhouse Gases Emissions. Approach to analysis methodology 
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Issues Raised in the Appeal 
J.3 Greenhouse Gases Emissions. Qualitative vs. quantitative analysis 
J.4 Greenhouse Gases Emissions: Mitigation  
J.5 Greenhouse Gases Emissions: Improvement vs. mitigation measures 
J.6 Greenhouse Gases Emissions: Inventory of emissions 
K.1 Geology and Soils Impacts  
K.2 Geology and Soils: Use of 1998 Mission Bay FSEIR analysis 
K.3 Geology and Soils: Mitigation 
K.4 Geology and Soils: Impacts  
K.5 Geology and Soils: Impact analysis 
L.1 Hazards and Hazardous Materials: Supplemental review 
L.2 Hazards and Hazardous Materials: Use of 1998 Mission Bay FSEIR analysis 
L.3 Hazards and Hazardous Materials: New information 
L.4 Hazards and Hazardous Materials: Naturally-occurring asbestos 
L.5 Hazards and Hazardous Materials: Impact analysis 
M.1 Urban Decay: Impacts in Oakland 
M.2 Urban Decay: Response to comments  
M.3 Urban Decay: Analysis 
N.1 Wind: Impact to open space within the project site 
N.2 Wind: Response to comments 
N.3 Wind: New wind impact in RTC document 
O.1 Recreation: Impacts on Bayfront Park  
O.2 Recreation: Impacts on Bayfront Park 
O.3 Recreation: Impacts on Bayfront Park 
O.4 Recreation: Impacts on Bayfront Park 
P.1 Utilities: Impacts on water supply infrastructure 
P.2 Utilities: Impacts on water supply infrastructure 
P.3 Utilities: Water supply assessment 
P.4 Utilities: Stormwater treatment facilities impacts 
P.5 Energy: New information in the RTC document 
Q.1 Land Use:. Consistency with the Mission Bay South Redevelopment Plan 
Q.2 Land Use: Consistency with the Mission Bay South Redevelopment Plan 
Q.3 Land Use: Community character 
R.1 Cultural Resources Impacts 
S.1 CEQA Findings 
S.2 Statement of Overriding Considerations 
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The grounds for the appeal are mainly a compilation and reiteration of comments on a wide 
range of issues that were previously submitted by the Appellant, either on the Draft SEIR, 
the RTC document, or the Final SEIR. Therefore, the responses in Exhibit A to the issues 
raised in the appeal include cross references to the detailed responses provided by topic in 
the RTC document. The responses in Exhibit A also reference more detailed responses 
contained in Exhibit D where appropriate. As explained in more detail below, Exhibit D 
contains responses to any comments submitted by Appellant or another party that are not 
responded to in the RTC document because they were received so late that a response could 
not be included in that document (referred to in this Appeal Response as “Late Comments”). 
CEQA does not require published responses to any comments received after the close of the 
public comment period, which ended on July 27, 2015. However, this Appeal Response 
includes written responses to all late comments submitted by the Appellant, in order to 
provide the Board of Supervisors with a comprehensive appeal document.  

None of the comments raised in the appeal present new information that affects the analysis 
or conclusions of the Final SEIR on the project. 

LATE COMMENTS 

The RTC document published on October 23, 2015 provides written responses to all 
comments received during the public review period as well as responses to a number of 
comments received after the close of the public review period. However, OCII received 
numerous late comment letters that were received so late that a response could not be 
included in the RTC document as well as additional comment letters received after the 
publication of the RTC document. Some of these late comment letters raise comments on the 
Draft SEIR, while others raise comments on the RTC document or other project-related 
actions. 

OCII staff presented written responses to the OCII Commission to five of those late 
comment letters at the OCII Commission meeting on November 3, 2015, and also presented 
oral responses to several of the late comments received immediately prior to or at the 
meeting. OCII and the City have continued to receive additional late comments since the 
November 3, 2015 OCII Commission meeting. 

Exhibit D of this Appeal Response addresses all of these late comment letters and also 
contains responses to public testimony received during the public meeting on project 
approval actions.5 It reproduces all of the substantive issues raised in these late comments 
and provides written responses to those comments, using the same format as the RTC 
document (i.e., comments and responses are organized by topic). Exhibit D includes a 
verbatim copy of the substantive late comments, with similar comments on the same topic 
grouped together, followed by a comprehensive response on that topic. Exhibit E of this 
Appeal Response contains copies of the late comment letters and oral comments from the 
Appellant presented at the November 3, 2015 OCII Commission (excerpted from the 
meeting transcript), with coding in the margin that corresponds to the coding shown in the 

                                                           
5 Only public testimony regarding a critique of the SEIR is included in Exhibit D. 
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responses in Exhibit D. Due to the volume of late comments and because all substantive 
comments are reproduced verbatim in Exhibit D, Exhibit E is provided on CD. 

Although Exhibit D appears voluminous, most of the information within the document is 
not new. This is because the issues raised in these late comments are reiterations or 
elaborations of the same comments previously submitted by the Appellant and are already 
responded to in the RTC document. Staff created Exhibit D in large part for the ease of 
members of the Board, so that they would not have to flip back and forth between various 
documents, including the RTC document. The issues addressed in Exhibit D cover a wide 
range of topic areas, including but not limited to: environmental review process; 
environmental justice; urban decay; fiscal feasibility; AB 900 process; greenhouse gases 
emissions; plans and policies; archaeological resources; transportation; noise; air quality; 
wind and shadow; recreation; utilities; biological resources; geology; hazardous materials; 
and alternatives. None of these are new issues. The responses provided in Exhibit D 
summarize and refer to the responses already presented in the RTC document, and where 
appropriate, elaborate on the response.  

As explained in detail in Exhibit D, none of the issues raised in these late comments present 
new information that affects the analysis or conclusions of the Final SEIR on the project. 

CONCLUSION 

OCII staff conducted an in-depth and thorough analysis of the potential physical 
environmental effects of the proposed project, consistent with CEQA and the CEQA 
Guidelines. The Appellants have not demonstrated that the Final SEIR is insufficient as an 
informational document, or that the OCII Commission's findings and conclusions, as set 
forth in the Final SEIR and certification resolution, are unsupported by substantial evidence. 
OCII staff conducted all necessary studies and analyses, and provided the OCII Commission 
with all necessary information and documents in accordance with the Planning 
Department's environmental checklist and Consultant Guidelines, and pursuant to CEQA 
and the State CEQA Guidelines. Substantial evidence supports the OCII Commission's 
findings and conclusions as set forth in the Final SEIR. 

For the reasons provided in this Appeals Response, OCII believes that the Final SEIR 
complies with the requirements of CEQA and the CEQA Guidelines, provides an adequate, 
accurate, and objective analysis of the potential environmental impacts of the proposed 
project, is sufficient as an informational document, is correct in its conclusions, and reflects 
the independent judgment and analysis of the OCII, and that the OCII Commission's 
certification findings are correct. Therefore, OCII respectfully recommends that the Board 
uphold the OCII Commission's certification of the Final SEIR. 
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Exhibit A 
Responses to Appeal of Certification of  

Final Subsequent Environmental Impact Report 
OCII CASE NO. ER 2014-919-97; PLANNING DEPARTMENT CASE NO. 2014.1441E –  
EVENT CENTER AND MIXED-USE DEVELOPMENT AT MISSION BAY BLOCKS 29-32 

CERTIFIED ON NOVEMBER 3, 2015 

INTRODUCTION 

GSW Arena LLC (GSW), an affiliate of Golden State Warriors, LLC, which owns and 
operates the Golden State Warriors National Basketball Association (NBA) team, proposes to 
construct a multi-purpose event center and a variety of mixed uses, including office, retail, 
open space and structured parking on an approximately 11-acre site (Blocks 29-32) within 
the Mission Bay South Redevelopment Plan Area of San Francisco. The project site is 
bounded by South Street on the north, Third Street on the west, 16th Street on the south, and 
by the future planned realigned Terry A. Francois Boulevard on the east. The proposed 
event center would host the Golden State Warriors basketball team during the NBA season, 
as well as provide a year-round venue for a variety of other uses, including concerts, family 
shows, other sporting events, cultural events, conferences and conventions.  

The San Francisco Office of Community Investment and Infrastructure (OCII), as lead 
agency responsible for administering the environmental review for private projects in the 
Mission Bay North and South Redevelopment Plan Area of San Francisco, published a 
Notice of Preparation and an Initial Study on the proposed event center and mixed-use 
development project (proposed project or project) on November 19, 2014, followed by a 
30-day scoping period. On June 5, 2015, OCII published the Draft Subsequent 
Environmental Impact Report (Draft SEIR) on the proposed project, and the 52-day public 
review period ended on July 27, 2015. On October 23, 2015, OCII published a Responses to 
Comments (RTC) document that provided written responses to all comments received 
during the public review period as well as to several late comment letters. The Final SEIR 
consists of the combined Draft SEIR and RTC document. On November 3, 2015, the 
Commission on Community Investment and Infrastructure (OCII Commission) certified the 
Final SEIR as being in compliance with the California Environmental Quality Act (CEQA) 
and the CEQA Guidelines. On November 13, 2015, the Mission Bay Alliance (Appellant) 
filed an appeal on the certification of the Final SEIR (see Exhibit B).  

In addition to the appeal letter received on November 13, 2015, OCII and other City agencies 
have received 20 additional late comment letters at the time of and subsequent to the 
publication of the RTC document regarding the SEIR or the proposed project. Fifteen of the 
letters were from the Appellant, most of which are referenced in the appeal letter. Four 
letters were from the following agencies: Bay Area Air Quality Management District 
(BAAQMD), California Department of Transportation (Caltrans), Metropolitan 
Transportation Commission (MTC), and University of California, San Francisco (UCSF). One 
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letter was from an individual, John William Templeton. Responses to all 20 additional late 
comment letters submitted at the time of and subsequent to publication of the RTC 
document are presented, by topic, in Exhibit D. 

This Exhibit A contains the responses to the issues contained in the appeal letter. The 
grounds for the appeal include all of the comments previously submitted by the Appellant 
in numerous comment letters submitted since June 2015, and the appeal letter cites many of 
those previously submitted comments as the specific grounds for the appeal. As described 
above, comments submitted by the Appellant on the Draft SEIR from June 29, 2015 through 
October 12, 2015 have already been responded to in writing in the RTC document. Late 
comments from the Appellant submitted from October 13, 2015 to November 13, 2015 are 
responded to in writing in Exhibit D of this appeal response packet. Therefore, to 
demonstrate that all comments cited in the appeal have been thoroughly addressed, this 
appeal response cross references the previous comments cited in the appeal letter with the 
written responses to those same issues already prepared either in the RTC document, 
Exhibit D, or both. This cross-reference is shown for all references cited by the Appellant in 
the appeal letter, using the coding system described below. 

The appeal responses follow the same sequencing, numbering system, and organization of 
topics as the appeal letter, which presents topics labeled from A to S, and the "Appeal Code" 
refers to the labels presented in the appeal letter. For nearly all of the issues raised, the 
Appellant cites previously submitted comments, and to document that OCII has prepared 
detailed responses to all previously submitted comments, this appeal response includes 
tables that cross reference the document cited in the appeal letter with the Comment Code 
used in the SEIR for all comments. These comment codes are then in turn cross referenced to 
the Response Code where the detailed written response is provided, showing the document 
and starting page number of the response. 

The Comment Code is the comment numbering system used in the RTC document and 
Exhibit D that provides a unique identifier for each comment; the comment code consists of 
the Commenter Code (see Table 1 below) followed by a number that corresponds to a 
bracketed portion of that letter on a specific topic, which is shown in the margins of each 
comment letter in Appendix COM and Appendix PH of the RTC document and in Exhibit E 
of this appeal response. The Response Code refers to the topic which the response falls 
under, and whether the response can be found in the RTC document (RTC) or in Exhibit D 
of the late comments (LC). A list of the Commenter Codes for the multiple letters submitted 
by the Appellant and a description of the topic codes are presented in Tables 1 and 2, 
respectively. 
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TABLE 1 
COMMENTS SUBMITTED BY THE APPELLANT 

Commenter Code Name of Person and Organization Submitting Comments Comment Date 

COMMENT LETTERS AND PUBLIC TESTIMONY RESPONDED TO IN THE RTC DOCUMENT 

O-MBA1L1 Thomas N. Lippe, Law Offices of Thomas N. Lippe, APC, on behalf of 
Mission Bay Alliance, Letter submitted to OCII 

06/29/2015 

O-MBA2S1 Osha R. Meserve, Soluri Meserve, on behalf of Mission Bay Alliance, 
Letter submitted to OCII 

07/09/2015 

O-MBA3 Thomas N. Lippe, Susan Brandt-Hawley, Osha Meserve, and Patrick 
Soluri, on behalf of Mission Bay Alliance, Letter submitted to OCII 

07/26/2015 

O-MBA4 Thomas N. Lippe, Susan Brandt-Hawley, Osha Meserve, and Patrick 
Soluri, on behalf of Mission Bay Alliance, Letter submitted to OCII 

07/26/2015 

O-MBA5 Bruce Spaulding, on behalf of Mission Bay Alliance, Letter submitted to 
OCII 

07/27/2015 

O-MBA6B1 Susan Brandt-Hawley, Skyla Olds, Brandt-Hawley Law Group, on 
behalf of Mission Bay Alliance, Letter submitted to OCII 

07/26/2015 

O-MBA7S2 Patrick M. Soluri, Osha R. Meserve, Soluri Meserve, on behalf of 
Mission Bay Alliance, Letter submitted to OCII 

07/26/2015 

O-MBA8L2 Thomas N. Lippe, Law Offices of Thomas N. Lippe, APC, on behalf of 
Mission Bay Alliance, Letter submitted to OCII 

07/26/2015 

O-MBA9L3 Thomas N. Lippe, Law Offices of Thomas N. Lippe, APC, on behalf of 
Mission Bay Alliance, Letter submitted to OCII 

07/25/2015 

O-MBA10L4 Thomas N. Lippe, Law Offices of Thomas N. Lippe, APC, on behalf of 
Mission Bay Alliance, Letter submitted to OCII 

07/27/2015 

O-MBA11L5 Thomas N. Lippe, Law Offices of Thomas N. Lippe, APC, on behalf of 
Mission Bay Alliance, Letter submitted to OCII 

07/24/2015 

O-MBA12S3 Osha R. Meserve, Soluri Meserve, on behalf of Mission Bay Alliance, 
Letter submitted to OCII 

08/07/2015  

O-MBA13S4 Osha R. Meserve, Soluri Meserve, on behalf of Mission Bay Alliance, 
Letter submitted to OCII 

10/07/2015  

PH-Meserve Osha Meserve, on behalf of Mission Bay Alliance, Transcript of Public 
Hearing on Draft SEIR 

06/30/15 

COMMENT LETTERS AND PUBLIC TESTIMONY RESPONDED TO IN EXHIBIT D 

O-MBA14B2 Susan Brandt-Hawley, Brandt-Hawley Law Group, on behalf of 
Mission Bay Alliance, Letter submitted to OCII 

10/13/15 

O-MBA15S5 Osha R. Meserve, Soluri Meserve, on behalf of Mission Bay Alliance, 
Letter submitted to OCII 

10/20/15 

O-MBA16S6 Patrick M. Soluri, Soluri Meserve, on behalf of Mission Bay Alliance, 
Letter submitted to OCII 

11/02/15 

O-MBA17L5 Thomas N. Lippe, Law Offices of Thomas N. Lippe APC, on behalf of 
Mission Bay Alliance, Letter submitted to OCII 

11/02/15 

O-MBA18L6 Thomas N. Lippe, Law Offices of Thomas N. Lippe APC, on behalf of 
Mission Bay Alliance, Letter submitted to OCII 

11/02/15 

O-MBA19B3 Susan Brandt-Hawley, Brandt-Hawley Law Group, on behalf of 
Mission Bay Alliance, Letter submitted to OCII 

11/02/15 

O-MBA20L7 Thomas N. Lippe, Law Offices of Thomas N. Lippe APC, on behalf of 
Mission Bay Alliance, Letter submitted to OCII 

11/02/15a 

O-MBA21L8 Thomas N. Lippe, Law Offices of Thomas N. Lippe APC, on behalf of 
Mission Bay Alliance, Email submitted to OCII 

11/03/15 
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TABLE 1 (Continued) 
COMMENT LETTERS SUBMITTED BY THE APPELLANT 

Commenter Code Name of Person and Organization Submitting Comments Comment Date 

COMMENT LETTERS AND PUBLIC TESTIMONY RESPONDED TO IN EXHIBIT D (cont.) 

O-MBA22B4 Susan Brandt-Hawley, Brandt-Hawley Law Group, on behalf of 
Mission Bay Alliance, Letter submitted to OCII 

11/03/15 

O-MBA23S7 Patrick M. Soluri, Soluri Meserve, on behalf of Mission Bay Alliance, 
Letter submitted to SFMTA 

11/03/15 

O-MBA24L9 Thomas N. Lippe, Law Offices of Thomas N. Lippe APC, on behalf of 
Mission Bay Alliance, Letter submitted to Planning Commission 

11/05/15 

O-MBA25L10 Thomas N. Lippe, Law Offices of Thomas N. Lippe APC, on behalf of 
Mission Bay Alliance, Letter submitted to SFDPW 

11/06/15 

O-MBA26S8 Osha R. Meserve, Soluri Meserve, on behalf of Mission Bay Alliance, 
submitted to BOS Budget and Finance Committee 

11/09/15 

O-MBA27S9 Patrick M. Soluri, Soluri Meserve, on behalf of Mission Bay Alliance, 
Letter submitted to Entertainment Commission 

11/10/15 

O-MBA28L11 Thomas N. Lippe, Law Offices of Thomas N. Lippe APC, on behalf of 
Mission Bay Alliance, Letter submitted to the SF Board of Supervisors 
Budget and Finance Committee 

11/09/15 

O-MBA29L12 Exhibit 6: Smith Engineering and Management [Exhibit to 11/13/15 
Appeal Letter from Thomas N. Lippe, Law Offices of Thomas N. Lippe 
APC, on behalf of Mission Bay Alliance, submitted to OCII] 

11/13/15 

PH2-Lippe Thomas Lippe, on behalf of Mission Bay Alliance, Transcript of 
Certification Hearing 

11/03/15 

PH2-Hawley Susan Brandt Hawley, on behalf of Mission Bay Alliance, Transcript of 
Certification Hearing 

11/03/15 

a In the appeal letter, the Appellant references a November 2 letter from Lippe (coded in this appeal response as 
O-MBA20L7). Please note that the first page of this letter is dated November 2, 2015, however, pages 2 through 16 of 
this letter are dated November 3, 2015. For consistency, this appeal response refers to this Lippe letter as being dated 
November 2, 2015. 

 

TABLE 2 
RESPONSE TOPIC CODES 

Topic Code Topic Topic Code Topic 

GEN General Comments GHG Greenhouse Gases Emissions 

ERP Environmental Review Process WS Wind and Shadow 

AB AB 900 Process RE Recreation 

PD Project Description UTIL Utilities 

PP Plans and Policies PS Public Services 

IO Impact Overview BIO Biological Resources 

LU Land Use GEO Geology 

PH Population and Housing HYD Hydrology and Water Quality 

CULT Cultural Resources HAZ Hazards and Hazardous Material 

TR Transportation EN Energy 

NOI Noise ALT Alternatives 

AQ Air Quality   
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TOPIC A: PUBLIC COMMENT 

A.1 Appeal Issue: Appellant states that OCII thwarted public comment on the SEIR due to 
conflicting information in public notices, and requests that the Final SEIR be 
recirculated to allow for public comment on the Final SEIR and RTC document. 

Summary of Appeal Response A.1: The RTC document and Final SEIR were 
properly noticed and standard review time was afforded for public comment, 
consistent with CEQA requirement. Recirculation is not warranted. 

Appeal 
Code 

Previous Comment/  
Letter Cited Comment Code Response Code Topic 

A.1 Nov 2, Lippe FSEIRa O-MBA20L7-2 LC ERP-4 
Exh D p. D-89 

Public comment on RTC 
document and recirculation 

a In the appeal letter, the Appellant references a November 2 letter from Lippe (coded in this appeal response as 
O-MBA20L7). Please note that the first page of this letter is dated November 2, 2015, however, pages 2 through 16 of 
this letter are dated November 3, 2015. For consistency, this appeal response refers to this Lippe letter as being dated 
November 2, 2015. 

_________________________ 

TOPIC B: PROJECT DESCRIPTION 

B.1 Appeal Issue: The SEIR presents a shifting project description that makes it difficult for 
decisionmakers and the public. 

Summary of Appeal Response B.1: As required by CEQA, the Draft SEIR 
provides a project description in sufficient detail to conduct the impact analysis, 
using the best assumptions available at that stage of project planning and 
design. The RTC document describes project refinements that could affect the 
impact analysis presented in the Draft SEIR. None of the project refinements 
resulted in substantial changes to the conclusions of Draft SEIR impact analysis. 
Some of the comments claiming inconsistent project description are 
misinterpretations of the project that conflate the proposed project with other 
elements of the Mission Bay Redevelopment Plan or with the project 
assumptions used in the AB 900 process. 

Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

B.1 July 26, Soluri Meserve O-MBA7S2-34 
O-MBA7S2-36 
O-MBA7S2-38 

RTC PD-2 
RTC p. 13.5-12 

Project description 
assumptions 

B.1 Nov 2, Soluri Meserve,  
pp. 5-7 

O-MBA16S6-3 LC GHG-1 
Exh D p. D-256 

Project description assumptions 
used for AB 900 analysis 

_________________________ 
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TOPIC C: TIERING 

C.1 Appeal Issue: Appellant asserts that tiering the SEIR from the 1990 and 1998 Mission 
Bay EIRs is not permissible because the project is different from the project described in 
the prior EIRs and because of the following: new information and/or changes in 
circumstances; certain resource areas were excluded from the SEIR; and reliance on old 
documents fails to provide a cohesive, understandable document. 

Summary of Appeal Response C.1: The SEIR was prepared consistent with 
CEQA Guidelines Sections 15151 and 15152 regarding Standards for Adequacy 
of an EIR and Tiering, respectively. CEQA provides for tiering where an EIR is 
completed for a large-scale plan at an early stage, and further analyses will be 
prepared at later stages. This is the case here, and CEQA tiering principles were 
properly applied. The SEIR identifies and appropriately analyzes any new 
information or change in circumstances relevant to the impact analyses. The 
appellant is erroneous in stating that resources areas were excluded from the 
SEIR, because all resource areas required under CEQA were analyzed in the 
SEIR and associated Initial Study, which was included as an appendix to the 
SEIR. 

Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

C.1 June 30, oral comments by 
Osha Meserve 

PH-Meserve-4 RTC ERP-7 
RTC p. 13.3-22 

Tiering 

C.1 July 26, Brandt-Hawley Law 
Group, pp.1-2 

O-MBA6B1-2 RTC ERT-6 
RTC p. 13.3-14 

CEQA Standards of Adequacy 

C.1 July 26, Mission Bay 
Alliance 

O-MBA3-1 RTC ERP-7 
RTC p. 13.3-22 

Tiering 

C.1 Nov 2, Soluri Meserve,  
pp.1-3 

O-MBA16S6-1 LC ERP-2 
Exh D p. D-74 

Tiering 

_________________________ 

TOPIC D: AB900 AND ADMINISTRATIVE RECORD 

D.1 Appeal Issue: Appellant states that OCII has failed to comply with applicable 
requirements under the Jobs and Economic Improvement through Environmental 
Leadership Act (commonly referred to as AB 900) for the administrative record. 

Summary of Appeal Response D.1: Since certification of the proposed project 
as an environmental leadership development project by the Governor under 
AB 900, OCII has complied, and continues to comply, with the procedural 
requirements of AB 900. OCII published and continues to update the 
administrative record of proceedings for the project, which is available online, in 
a downloadable format, at http://www.gsweventcenter.com. 
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Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

D.1 July 9, Soluri Meserve O-MBA2S1-1 RTC AB-2 
RTC p. 13.4-16 

AB 900 Administrative Record 

D.1 July 26, Mission Bay 
Alliance 

O-MBA4-1 RTC AB-2 
RTC p. 13.4-16 

AB 900 Administrative Record 

D.1 Nov 2, Soluri Meserve, p. 3 O-MBA16S6-2 LC AB-1 
Exh D p. D-100 

AB 900 Administrative Record 

_________________________ 

TOPIC E: ALTERNATIVES 

E.1 Appeal Issue: The Draft and Final SEIR fail to address and respond to comments 
regarding the adequacy of the analysis of the No Project alternative. 

Summary of Appeal Response E.1: The SEIR analysis of the No Project 
Alternative was prepared in full compliance with CEQA Guidelines 
Section 15126.6(e), and is based on what would reasonably be expected to occur 
at the project site should the proposed project not be approved. In this case, the 
No Project Alternative consists of a hypothetical development scenario that 
would be consistent with the restrictions and controls established for the site in 
the Mission Bay South Redevelopment Plan and the South Design for 
Development The specific issues raised by the appellant in the cited comment 
letter are based on erroneous assumptions for allowable development under the 
Design for Development. 

Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

E.1 July 26, Susan Brandt-
Hawley 

O-MBA6B1-12 RTC ALT-2 
RTC p. 13.24-5 

No Project Alternative 

 

E.2 Appeal Issue: The Draft and Final SEIR fail to address and respond to comments 
regarding the failure to consider a potentially feasible off-site alternative. 

Summary of Appeal Response E.2: The SEIR alternatives analysis included 
screening of 12 alternative sites in San Francisco and selected one site for 
detailed analysis, the Off-site Alternative at Piers 30-32 and Seawall Lot 330. 
This alternative meets the CEQA criteria for alternatives per CEQA Guidelines 
Section 15126.6(c), (f)(2). OCII disagrees with the appellant's opinion that this 
was an inappropriate off-site alternative, and for the purposes of this SEIR, 
believes this to be a potentially feasible alternative. 
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Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

E.2 July 26, Susan Brandt-
Hawley 

O-MBA6B1-13 RTC ALT-3 
RTC p. 13.24-8 

Off-site Alternative at Piers 30-
32 and Seawall Lot 330 

 

E.3 Appeal Issue: Appellant asserts that the OCII findings regarding the feasibility of 
alternatives are not supported by substantial evidence, including the findings regarding 
the off-site alternative near Pier 80 proposed by the appellant. 

Summary of Appeal Response E.3: OCII and its consultants have examined the 
off-site alternative proposed by the appellant and have determined it not to be a 
feasible alternative for numerous reasons, including: the site and associated 
parcels are not for sale, are currently under active use, and it is unlikely that the 
project sponsor can reasonably acquire, control, or otherwise have access to the 
site within a reasonable time period; the site would require rezoning and 
amending the Planning Code; a portion of the site would require voter approval 
of a height increase; and the site would not necessarily avoid or lessen any 
significant environmental impacts compared to the proposed project and would 
likely result in the same and possibly more severe significant impacts as the 
proposed project with respect to transportation, air quality, noise, hydrology, 
and water quality. Furthermore, no appeal is available from OCII’s approval of 
Resolution No. 70-2015 adopting CEQA findings, including adopting a 
mitigation monitoring and reporting program and a statement of overriding 
considerations. (Letter, T. Bohee to T. Lippe, at p. 2 (Nov. 20, 2015).) While no 
appeal is available from OCII’s approval of Resolution Nos. 70-2015, if the Board – 
in response to the Certification Appeal – reverses OCII’s certification of the 
SEIR, then “prior project approvals would be rescinded to allow CCII to, if and 
as necessary, adopt additional findings, revise the F[S]EIR, or amend the project 
approvals.” (Ibid.) 

Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

E.3 Nov 3, Susan Brandt-
Hawley 

O-MBA22B4-5 LC ALT-1 
Exh D p. D-349 

Alternative site near Pier 80 

E.3 Oct 13, Susan Brandt-
Hawley 

O-MBA14B2-1 LC ALT-1 
Exh D p. D-349 

Alternative site near Pier 80 

_________________________ 
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TOPIC F: AIR QUALITY 

F.1 Appeal Issue: Appellant does not describe any specific issues and only lists the 
documents listed below as the grounds for appeal. 

Summary of Appeal Response F.1: All comment letters and supporting 
documentation previously submitted to OCII have been reviewed and 
substantive comments have been responded to in writing in the Response to 
Comments document or in Exhibit D of this appeal response. Refer to appeal 
responses F.2 to F.12 for responses to specific issues. 

Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

F.1 July 26, Lippe O-MBA8L2-1 to 
O-MBA8L2-13 

RTC Section 
13.13, p. 13.13-1 
to 13.13-70 

Various Air Quality Issues, see 
appeal issues below for 
specific issues 

F.1 July 19, Gilbert O-MBA8L2-14 to 
O-MBA8L2-25 

RTC Section 
13.13, p. 13.13-1 
to 13.13-70 

Various Air Quality Issues 

F.1 July 20, SWAPE O-MBA8L2-26 to 
O-MBA8L2-34 

RTC Section 
13.13, p. 13.13-1 
to 13.13-70 

Various Air Quality Issues 

F.1 Nov 2, Lippe FSEIRa O-MBA20L7-3 LC AQ-2 
Exh. D, p. D-216 

Construction mitigation 
measure 

  O-MBA20L7-4 LC AQ-1 
Exh. D, p. D-207 

Emissions offset mitigation 
measure 

  O-MBA20L7-5 LC AQ-8 
Exh. D, p. D-249 

Air quality impacts of project 
refinements and variant 

F.1 October 30, Gilbert O-MBA20L7-12 
to  
O-MBA20L7-19 

LC Section 10 
Exh. D, p. D-203 

Various Air Quality Issues 

F.1 Nov 2, Farrow FSEIR O-MBA20L7-10 LC AQ-3 
Exh. D, p. D-233 

Health risk assessment 

F.1 Nov 2, SWAPE O-MBA20L7-11 LC AQ-3 
Exh. D, p. D-233 

Health risk assessment 

F.1 CAPCOA, 2009 O-MBA20L7 
Not bracketed 

No response 
required 

Does not contain comments on 
the SEIR or proposed project 

F.1 San Luis Obispo APCD, 
2012 

O-MBA20L7 
Not bracketed 

No response 
required 

Does not contain comments on 
the SEIR or proposed project 

F.1 Mission Bay Land Use Plan, 
Nov 2005 

O-MBA20L7 
Not bracketed 

No response 
required 

Does not contain comments on 
the SEIR or proposed project 

F.1 OEHHA, 2015. Risk 
Assessment Guidelines 

O-MBA20L7 
Not bracketed 

No response 
required 

Does not contain comments on 
the SEIR or proposed project 

F.1 OEHHA, 2009. Adoption of 
Revised Air Toxics Hot 
Spots Program 

O-MBA20L7 
Not bracketed 

No response 
required 

Does not contain comments on 
the SEIR or proposed project 

F.1 OEHHA, 2012. Adoption of 
Revised Air Toxics Hot 
Spots Program 

O-MBA20L7 
Not bracketed 

No response 
required 

Does not contain comments on 
the SEIR or proposed project 
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Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

F.1 OEHHA, 2012. Technical 
Support Document 

O-MBA20L7 
Not bracketed 

No response 
required 

Does not contain comments on 
the SEIR or proposed project 

a In the appeal letter, the Appellant references a November 2 letter from Lippe (coded in this appeal response as 
O-MBA20L7). Please note that the first page of this letter is dated November 2, 2015, however, pages 2 through 16 of 
this letter are dated November 3, 2015. For consistency, this appeal response refers to this Lippe letter as being dated 
November 2, 2015.  

 

F.2 Appeal Issue: The City cannot use the SEIR's significance thresholds until it formally 
adopts them. 

Summary of Appeal Response F.2: The CEQA Guidelines encourage lead 
agencies to develop and publish thresholds, but the Guidelines do not require 
the adoption of formal thresholds for individual projects.  

F.3 Appeal Issue: Appellant questions significance thresholds used for construction and 
operational air quality impacts. 

 (a)(b) Air quality thresholds of significance for ozone precursors used in the SEIR are 
borrowed from another agency and not supported by substantial evidence. These 
thresholds are based on inapplicable New Source Rule values. 

 (c) The Draft SEIR's impact assessments for construction-related criteria pollutants and 
toxic air contaminant (TAC) emissions are invalid. The SEIR underestimates the 
project's construction-related emissions by incorrectly using a default hauling trip 
length of 20 miles provided by California Emissions Estimator Model (CalEEMod), 
rather than actual trip length, to determine the on-road hauling emissions that would 
occur during construction. 

 (d) The Draft SEIR's impact assessments for operational criteria pollutants and TAC 
emissions are invalid. The SEIR fails to include vehicle emissions from Warriors game 
traffic in its analysis of operational emissions. The impact assessment for operational 
ozone precursors emissions is also misleading because it omits from its quantitative 
tally of criteria pollutants the emissions the project will generate in San Francisco and 
the project area. In addition, to the extent that the significance thresholds are invalid, 
Mitigation Measure M-AQ-2b fails to reduce ozone precursor emissions to less-than-
significant levels and does not consider the feasibility of more robust mitigation 
strategies. 

Summary of Appeal Response F.3: 

(a)(b) The air quality significance thresholds are supported by substantial 
evidence that is presented in the SEIR. Significance standards recommended by 
regulatory agencies, in this case the BAAQMD, are routinely used because their 
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use cannot be challenged as inappropriate or unsupported. The significance 
thresholds used to evaluate ozone precursor emissions were developed by the 
BAAQMD and are based on the federal New Source Review (NSR) 
requirements. It is the existing practice by most air districts that develop CEQA 
thresholds of significance to base those thresholds on the NSR emissions limits. 
The NSR emissions limits represent levels below which new sources of 
emissions are not anticipated to contribute to an air quality violation or result in 
a considerable net increase in criteria air pollutants. Monitored ozone 
concentrations in the San Francisco Bay Area have declined 17 percent over the 
past 20 years, in large part due to the measures taken by BAAQMD in curtailing 
emissions from stationary sources. The NSR emissions limits therefore enable 
BAAQMD to capture a sufficient percentage of projects to effectively reduce 
ozone precursor emissions within the air basin, and can be appropriately 
applied to CEQA projects to ensure attainment of air quality standards. The 
BAAQMD’s Revised Draft Options and Justification Report, California 
Environmental Quality Act Thresholds of Significance provides substantial 
evidence to support these thresholds, which is summarized in the SEIR. 

(c) The use of CalEEMod default values for the estimated haul trip length are 
appropriate for assessing construction criteria air pollutant and TAC emissions 
when the location of disposal sites are unknown. Use of the CalEEMod default 
values provides an appropriately conservative estimate of the project’s 
emissions from haul trips because while some disposal sites may exceed the 
20 mile trip length, much of the construction and demolition debris is 
anticipated to be accepted at the Recology recycling facility, approximately five 
miles from the project site. 

(d) The SEIR’s air quality analysis appropriately accounts for emissions from 
Warriors game traffic and assesses those impacts on both a regional level and a 
local, site-specific, level. In terms of regional air quality impacts, the SEIR 
analyzed the vehicle miles travelled (VMT) of season ticket holders and 
determined that VMT would remain unchanged. Thus, the net ozone precursors 
added to the air basin as a result of Warriors game traffic would be essentially 
the same as existing conditions. However, for purposes of localized air quality 
impacts (health risks) the SEIR includes Warriors game traffic as net new 
emissions to the local environmental setting. 

The SEIR identifies Mitigation Measure M-AQ-2b (Emissions Offsets) to further 
reduce the project’s air quality impact after considering all feasible measures to 
reduce the project’s impact in the first place. The SEIR concludes that because 
Mitigation Measure M-AQ-2b requires actions by a third party or by an emission 
offset project yet to be identified, it cannot be stated with certainty that this 
mitigation measure would reduce impacts to less than significant, and the impact 
is therefore considered significant and unavoidable, even with mitigation. 
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However, if an emissions offset project is successfully implemented by the project 
sponsor and/or the BAAQMD, Mitigation Measure M-AQ-2b could sufficiently 
reduce ozone precursor emissions to less than significant levels. 

Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

F.3 July 26, Lippe, pp. 4-9 O-MBA8L2-4 RTC AQ-1b 
RTC, p. 13.13-13 

Use of BAAQMD Guidelines 
and significance thresholds for 
construction and operation 

F.3 July 19, Gilbert, pp.3-6 O-MBA8L2-16 RTC AQ-1b 
RTC, p. 13.13-13 

Use of BAAQMD Guidelines 
and significance thresholds for 
construction and operation 

F.3 October 30, Gilbert, pp. 2-6 O-MBA20L7-12 
to  
O-MBA20L7-13 

LC AQ-4 
Exh D, p. D-240 
LC AQ-5 
Exh D, p. D-243 

Air quality significance 
thresholds 
Air quality traffic assumptions 

F.3 July 26, Lippe, pp. 9-10 O-MBA8L2-6 RTC AQ-1a 
RTC, p. 13.13-4 

Lead agency's use of BAAQMD 
thresholds 

  O-MBA8L2-7 RTC AQ-6a 
RTC, p. 13.13-53 

Mitigation of construction-
related impacts 

  O-MBA8L2-8 RTC AQ-3 
RTC, p. 13.13-40 

Construction Impacts, 
Methodology, and Assumptions 

  O-MBA8L2-9 RTC AQ-6a, 6b, 
6c 
RTC, p. 13.13-53 

Mitigation Measure, Feasibility 
and Enforcement 

  O-MBA8L2-10 RTC AQ-1b 
RTC, p. 13.13-13 

Use of BAAQMD Guidelines 
and significance thresholds for 
construction and operation 

F.3 July 19, Gilbert, pp.6-7 O-MBA8L2-17 RTC AQ-6d 
RTC, p. 13.13-56 

Use of renewable diesel as 
construction mitigation 
measure 

F.3 July 26, Lippe, p. 10 O-MBA8L2-8 RTC AQ-3 
RTC, p. 13.13-40 

Construction Impacts, 
Methodology, and Assumptions 

  O-MBA8L2-9 RTC AQ-6a, 6b, 
6c 
RTC, p. 13.13-53 

Mitigation Measure, Feasibility 
and Enforcement 

  O-MBA8L2-10 RTC AQ-1b 
RTC, p. 13.13-13 

Use of BAAQMD Guidelines 
and significance thresholds for 
construction and operation 

F.3 July 20, SWAPE, 2-6 O-MBA8L2-31 RTC AQ-3 
RTC, p. 13.13-40 

Construction Impacts, 
Methodology, and 
Assumptions 

F.3 July 26, Lippe, p. 11 O-MBA8L2-11 RTC AQ-7 
RTC, p. 13.13-65 

Emissions Offset mitigation 
measure 

F.3 July 19, Gilbert, p. 10 O-MBA8L2-19 RTC AQ-6c 
RTC, p. 13.13-55 

Construction Mitigation—
Compliance certification 

  O-MBA8L2-20 RTC AQ-7 
RTC, p. 13.13-65 

Emissions Offset mitigation 
measure 

  O-MBA8L2-21 RTC AQ-4a 
RTC, p. 13.13-44 

Consideration of Vehicle Trips 
from GSW basketball events 

F.3 October 30, Gilbert, pp. 6-10 O-MBA20L7-13 LC AQ-5 
Exh D, p. D-243 

Air quality traffic assumptions 
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Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

F.3 July 26, Lippe, pp. 10-11 O-MBA8L2-10 RTC AQ-1b 
RTC, p. 13.13-13 

Use of BAAQMD Guidelines 
and significance thresholds for 
construction and operation 

F.3 July 26, Lippe, p. 12 O-MBA8L2-11 RTC AQ-7 
RTC, p. 13.13-65 

Emissions Offset mitigation 
measure 

 

F.4 Appeal Issue: Mitigation Measure M-AQ-1 does not comply with CEQA requirements. 

 (a) This measure would limit offroad equipment used during construction to machinery 
equipped with at a minimum, Tier 2 engines with verified diesel emission control 
strategies (VDECS), and at a maximum, Tier 4 or Tier 4 interim engines. However, the 
SEIR does not demonstrate the feasibility of this measure.  

 (b) This measure includes a limit on idling time of two minutes and provides exceptions 
to this limit as provided in state law, but fails to describe what these exceptions are. 

 (c) This measure is unenforceable and places inappropriate reliance on the project 
sponsor for interpretation and compliance determination. 

 (d)(e) The response to comment AQ-6a (availability of Tier 2 and Tier 4 off-road 
vehicles) is inadequate. The response to comment AQ-6e is inadequate (ability to 
implement and enforce Mitigation Measure M-AQ-1). 

Summary of Appeal Response F.4: 

(a) Mitigation Measure M-AQ-1 is feasible. The City Planning staff have reviewed 
the California Air Resources (CARB) database used to determine fleet-wide 
compliance with the USEPA’s off-road vehicle standards and determined that as 
of 2014, at least 59 percent of all off road equipment are rated USEPA Tier 2 or 
higher. Further, since 2008 Tier 3 or Tier 4 equipment is the only equipment 
available for purchase. Although a contractor may have lower Tiered equipment 
in its fleet, it is expected that the contractor would deploy equipment meeting the 
requirements of Mitigation Measure M-AQ-1 for use on the project site. If such 
equipment were not available in the contractor’s fleet, the contractor could either 
obtain the equipment for temporary use from equipment rental companies or 
purchase new equipment meeting the requirement. 

(b) Mitigation Measure M-AQ-1 allows for exceptions to the limits on idling 
times for certain vehicles as specified in the California Code of Regulations 
(CCR) Title 13, Division 3 § 2485 (for on-road vehicles) and § 2449(d)(2) (for off-
road vehicles). The RTC document includes reference to specific instances where 
an exception would apply. 
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(c) The lead agency, OCII, has the authority and ability to monitor and enforce 
Mitigation Measure M-AQ-1, as specified in the Mitigation Monitoring and 
Reporting Program (MMRP) that was included as part of the conditions of 
project approvals. 

(d)(e) Responses to Comments AQ-6a and AQ-6e are adequate. Response AQ-6a 
responds to comments regarding mitigation of construction-related impacts, 
including availability of Tier 2 and Tier 4 offroad equipment, described in 
part (a) of this appeal response F.4. Response AQ-6e responds to comments 
regarding implementation and enforceability of Mitigation Measure M-AQ-1, 
described in part (c) of this appeal response F.4. 

Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

F.4 July 26, Lippe, p. 9 O-MBA8L2-6 RTC AQ-1a 
RTC, p. 13.13-4 

Lead agency's use of BAAQMD 
thresholds 

F.4 July 20, SWAPE, 6-8 O-MBA8L2-32 RTC AQ-6a 
RTC, p. 13.13-53 

Mitigation of construction-
related impacts 

F.4 October 30, Gilbert, pp. 10-14 O-MBA20L7-14 LC AQ-2 
Exh D, p. D-216 

Construction mitigation 
measures 

F.4 July 26, Lippe, p. 10 O-MBA8L2-8 RTC AQ-3 
RTC, p. 13.13-40 

Construction Impacts, 
Methodology, and 
Assumptions 

  O-MBA8L2-9 RTC AQ-6a, 6b, 
6c 
RTC, p. 13.13-53 

Mitigation Measure, Feasibility 
and Enforcement 

  O-MBA8L2-10 RTC AQ-1b 
RTC, p. 13.13-13 

Use of BAAQMD Guidelines 
and significance thresholds for 
construction and operation 

F.4 July 19, Gilbert pp. 7-10 O-MBA8L2-18 RTC AQ-6e 
RTC, p. 13.13-59 

Implementation and 
Enforceability of Mitigation 
Measure M-AQ-1: Construction 
Emissions Minimization 

  O-MBA8L2-19 RTC AQ-6c 
RTC, p. 13.13-55 

Construction Mitigation—
Compliance certification 

  O-MBA8L2-20 RTC AQ-7 
RTC, p. 13.13-65 

Emissions Offset mitigation 
measure 

F.4 October 30, Gilbert, pp. 14-
16 

O-MBA20L7-15 LC AQ-6 
Exh D, p. D-245 

Air quality specialist 

F.4 Nov 2, Lippe FSEIR, pp. 2-3a O-MBA20L7-3 LC AQ-2 
Exh. D, p. D-216 

Construction mitigation 
measure 

F.4 October 30, Gilbert, p. 11 O-MBA20L7-14 LC AQ-2 
Exh D, p. D-216 

Construction mitigation 
measures 

F.4 Nov 2, Lippe FSEIR, pp. 3-5a O-MBA20L7-3 LC AQ-2 
Exh. D, p. D-216 

Construction mitigation 
measure 

a In the appeal letter, the Appellant references a November 2 letter from Lippe (coded in this appeal response as 
O-MBA20L7). Please note that the first page of this letter is dated November 2, 2015, however, pages 2 through 16 of 
this letter are dated November 3, 2015. For consistency, this appeal response refers to this Lippe letter as being dated 
November 2, 2015. 
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F.5 Appeal Issue: Mitigation Measure M-AQ-2b does not comply with CEQA requirements 
and responses to these concerns are inadequate. 

 (a) The per ton charge for emission offsets is too low to achieve complete offset of the 
project's emissions. 

 (b) Mobile-based emission offsets sources are too short-lived to completely offset 
project-generated emissions. 

Summary of Appeal Response F.5: 

(a) The $18,030 per weighted ton offset fee specified in Mitigation Measure 
M-AQ-2b is based on the California Air Resources Board (CARB) cost-
effectiveness criteria for emissions offset projects under the state’s Carl Moyer 
Incentive Program. The offset fee amount mirrors the Sacramento Metropolitan 
Air Quality Management District’s offsite construction mitigation fee program, 
which is also $18,030 per weighted ton, and is nearly double the San Joaquin 
Valley Air Pollution Control District Indirect Source Review program fee of 
$9,350 per ton. The $18,030 per weighted ton offset fee meets the rough 
proportionality standard required under CEQA. Mitigation Measure M-AQ-2b 
has been modified to allow payment of a higher offset fee if required. 

(b) Emissions offset programs replace existing high-polluting engines with cleaner 
more efficient engines and the incremental benefit of these replacements are 
realized for successive years into the future until the original engine would have 
reached the end of its useful life or its operation is prohibited by regulation. 

Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

F.5 July 26, Lippe, pp. 11-12 O-MBA8L2-11 RTC AQ-7 
RTC, p. 13.13-65 

Emissions Offset mitigation 
measure 

F.5 Oct 30, Gilbert, pp. 17 -19 O-MBA20L7-17 LC AQ-1 
Exh D, p. D-207 

Emissions Offset mitigation 
measure 

F.5 July 26, Lippe, pp. 12-13 O-MBA8L2-11 RTC AQ-7 
RTC, p. 13.13-65 

Emissions Offset mitigation 
measure 

F.5 July 19, Gilbert 14-15 O-MBA8L2-24 RTC AQ-7 
RTC, p. 13.13-65 

Emissions Offset mitigation 
measure 

F.5 Oct 30, Gilbert pp. 19-21 O-MBA20L7-18 LC AQ-1 
Exh D, p. D-207 

Emissions Offset mitigation 
measure 

 

F.6 Appeal Issue: The SEIR's cancer and health risk assessment for toxic air contaminants is 
invalid. 

 (a) The City's reliance on EPA's judgment of "acceptable" cancer risk is legally flawed. 
The City relies on a misrepresentation of actual EPA policy. And the Draft SEIR errs by 
using EPA's judgment of acceptable cancer risk to determine impact significance. 
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 (b) The SEIR does not assess the project's individual excess cancer risk to the 
BAAQMD's 10 in one million significance threshold. 

 (c) The Draft SEIR does not use BAAQMD's cumulative PM2.5 significance threshold of 
0.8 ig/m3 [sic].  

 (d) The Final SEIR does not provide a project-specific health risk assessment for the 
project, only a cumulative impact analysis. Project-caused excess TAC cancers are more 
than four times the threshold used by most California air districts to determine the 
significance of an individual project's impacts. 

 (e) The SEIR's assessment of cumulative TACs does not include all sources of related 
impacts, including foreseeable sources of TAC emissions in it cumulative impact 
analysis and foreseeable future construction and operation of developments in the 
project vicinity. 

 (f) Project health risks are underestimated using older standards. The Final SEIR does 
not incorporate updated child breathing rates set forth by OEHHA in 2012. 

Summary of Appeal Response F.6: 

(a)(b) The SEIR’s cancer risk threshold was developed in close coordination with 
BAAQMD staff and is based not solely on EPA regulations for what constitutes 
an “acceptable risk” level, but also on regional modeling demonstrating that the 
threshold of 100 per one million population reflects the air quality in the most 
pristine portions of the Bay Area (e.g., Point Reyes). 

(c) The SEIR does not utilize the BAAQMD’s incremental cumulative PM2.5 
contribution threshold of 0.8 µg/m3, but rather applies a cumulative analysis 
that considers existing sources within the project area. The SEIR assesses the 
PM2.5 exposure impact relative to a conservative health-based exposure 
standard based on the ambient air quality standards promulgated by the 
California Air Resources Board and the U.S. Environmental Protection Agency. 
This method of assessing cumulative impact incorporates existing ambient 
PM2.5 levels, which range from 8.6 µg/m3 to 9.0 µg/m3 at the project site and 
thus addresses the impact relative to health based standards rather than the 
BAAQMD incremental standard which is not based on a direct link to human 
health exposure. The SEIR provides substantial evidence to support the PM2.5 
threshold of 10 µg/m3, which is based on low-end (i.e., most health protective) 
USEPA recommendations.  

(d) The SEIR provides a project-specific health risk assessment and determines 
first, whether the health risk to a sensitive receptor would be significant and if 
so, then whether the project’s contribution to that health risk is considerable. 
Since a person’s environmental risk of contracting cancer is based on that 
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person’s cumulative exposure, projects that would result in a cumulative cancer 
risk exceeding this level are assessed further to determine whether the project’s 
contribution is cumulatively considerable. This additional analysis utilizes the 
BAAQMD’s 10 per one million population threshold, contrary to the 
Appellant’s claim. 

(e) The SEIR’s health risk analysis accounts for the construction and operation of 
cumulative projects and concludes that due to the distance of cumulative 
projects from the project site, construction activities from those projects would 
not substantially contribute to localized health effects. 

(f) In March 2015, the OEHHA adopted revised guidance on recommended 
breathing rates for health risk analyses. The BAAQMD has not yet implemented 
the OEHHA guidance into its permitting process and the analysis in the EIR 
utilizes the methodology currently embraced by the BAAQMD. Air pollution 
districts may deviate from OEHHA guidance, as the San Joaquin Air Pollution 
Control District has done. 

Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

F.6 July 26, Lippe, pp. 13-18 O-MBA8L2-12 RTC AQ-1c 
RTC, p. 13.13-24 

Health Risk Significance 
Thresholds 

F.6 July 26, Lippe, pp. 18-19 O-MBA8L2-13 RTC AQ-1d 
RTC, p. 13.13-29 

PM2.5 Significance Thresholds 

F.6 July 20, SWAPE, pp. 10-11 O-MBA8L2-34 RTC AQ-1c, 1d 
RTC, p. 13.13-24 

Health Risk Significance 
Thresholds, PM2.5 Significance 
Thresholds 

F.6 Nov 2, Farrow FSEIR,  
pp. 1-3 

O-MBA20L7-10 LC AQ-3 
Exh D, p. D-233 

Health risk assessment 

F.6 July 20, SWAPE, pp. 8-10 O-MBA8L2-33 RTC AQ-1c 
RTC, p. 13.13-24 

Health Risk Significance 
Thresholds 

F.6 Nov 2, SWAPE, pp. 2-4 O-MBA20L7-11 LC AQ-3 
Exh D, p. D-233 

Health risk assessment 

F.6 Nov 2, Farrow FSEIR, p. 3 O-MBA20L7-10 LC AQ-3 
Exh D, p. D-233 

Health risk assessment 

F.6 Nov 2, SWAPE, pp. 4-12 O-MBA20L7-11 LC AQ-3 
Exh D, p. D-233 

Health risk assessment 

F.6 July 19, Gilbert, pp. 13-14 O-MBA8L2-22 RTC AQ-5 
RTC, p. 13.13-50 

Health Risk Methodology and 
Assumptions 

F.6 Nov 2, Farrow FSEIR,  
pp. 4-5 

O-MBA20L7-10 LC AQ-3 
Exh D, p. D-233 

Health risk assessment 

F.6 Nov 2, SWAPE, pp. 12-15 O-MBA20L7-11 LC AQ-3 
Exh D, p. D-233 

Health risk assessment 
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F.7 Appeal Issue: The SEIR's impact assessment for construction-related dust pollution is 
based on legal errors and is not supported by substantial evidence. 

Summary of Appeal Response F.7: The project is required to comply with the 
San Francisco Dust Control Ordinance, which has a mandate for “no visible 
dust.” The project sponsor would be required to prepare a dust control plan for 
approval by the San Francisco Department of Public Health. The RTC document 
includes evidence that application of best management practices at construction 
sites significantly control fugitive dust emissions and individual measures have 
been shown to reduce fugitive dust by anywhere between 30 to 90 percent.  

Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

F.7 July 26, Lippe, pp. 1-3 O-MBA8L2-2 RTC AQ-2 
RTC, p. 13.13-32 

Dust Control Plan 

 

F.8 Appeal Issue: Construction and operational mitigation options have not been 
thoroughly reviewed for diesel alternatives. 

Summary of Appeal Response F.8: Mitigation Measures M-AQ-1 and M-AQ-2a 
were amended in the RTC document to require the use of renewable diesel (a 
diesel alternative) for construction and operational emissions if it can be 
demonstrated that this fuel is compatible with the equipment to be used and the 
air quality emissions from the transport of renewable diesel to the project site 
will not offset the emissions reduction achieved through its use. 

Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

F.8 July 19, Gilbert, pp. 6-7 O-MBA8L2-17 RTC AQ-6d 
RTC, p. 13.13-57 

Use of renewable diesel as 
construction mitigation 

F.8 Oct 30, Gilbert, p. 16-17 O-MBA20L7-16 LC AQ-7 
Exh D, p. D-247 

Renewable diesel as mitigation 

 

F.9 Appeal Issue: Operational mitigation measure for electrical outlets is vague and 
unenforceable. 

Summary of Appeal Response F.9: Mitigation Measure M-AQ-2a requires the 
project sponsor to provide outlets that can be used to power landscape 
equipment, and is included in the Mitigation Monitoring and Reporting 
Program (MMRP). This measure would be enforced by review and approval of 
the electrical plans to ensure a sufficient number of electrical power outlets are 
located on the outside of buildings and in locations where landscape 
maintenance equipment is anticipated to be required. 
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Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

F.9 July 19, Gilbert, p. 10 O-MBA8L2-20 RTC AQ-6f 
RTC, p. 13.13-61 

Feasibility of Mitigation 
Measure M-AQ-2a: Reduce 
Operational Emissions 

 

F.10 Appeal Issue: Construction emissions from wastewater improvements have not been 
adequately reviewed in the SEIR. 

Summary of Appeal Response F.10: Improvements to the Mariposa Pump 
Station are not proposed as part of this project or required for the project. The 
Mariposa Pump Station is a separate project that is proposed by the SFPUC and 
would be subject to its own future CEQA review, which would identify the air 
quality impacts associated with construction of the pump station at that time. To 
date, specific plans and design for the pump station improvements have not 
been finalized and the CEQA review has not been completed. 

Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

F.10 July 24, Lippe, pp. 1-4 O-MBA11L5-2 RTC UTIL-3 
RTC, p. 13.17-7 

Wastewater system, 
description and environmental 
effects of new facilities 

  O-MBA11L5-3 RTC UTIL-6 
RTC, p. 13.17-17 
 
RTC HYD-3 
RTC, p. 13.21-14 

Wastewater System—
Description of interim 
improvements 
Water Quality, Interim 
Wastewater system 
improvements 

F.10 July 19, Gilbert, pp. 2-3 O-MBA8L2-15 RTC AQ-3 
RTC, pp. 13.13-
40; and 
RTC UTIL-3 
RTC, 13.17-7 

Construction Impacts, 
Methodology, and 
Assumptions; and  
Wastewater system, 
description and environmental 
effects of new facilities 

 

F.11 Appeal Issue: Changes to the project since publication of the Draft SEIR require 
recirculation of a revised Draft SEIR due to new and more severe air quality significant 
impacts. 

Summary of Appeal Response F.11: Changes to the project description since 
publication of the Draft SEIR were evaluated in the RTC document and would 
not result in a new significant air quality impact or result in substantially more 
severe significant impacts. Thus, recirculation is not required. Emissions 
associated with operation of dewatering generators, operation of a pug mill to 
treat soil on-site and removal of previously assumed rapid impact compaction 
activities would increase NOx emissions from 144 pounds per day to 
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151 pounds per day. This increase in temporary construction emissions would 
not result in a new significant impact or a substantial increase in the severity of 
the construction air quality impacts disclosed in the Draft SEIR. Emissions 
associated with the construction of the project variant combined with the 
construction changes listed above, would increase NOx emissions from 144 
pounds per day to 157 pounds per day. This increase in temporary construction 
emissions would not result in a new significant impact or a substantial increase 
in the severity of the construction air quality impacts disclosed in the Draft SEIR 
because the Draft SEIR identified that the project would increase NOx emissions 
due to construction activities and the incremental increase in the amount of 
temporary construction emissions is not substantial. Further, Mitigation 
Measure M-AQ-2b requires offset of all emissions in excess of the significance 
thresholds, so with mitigation, the slight increase in temporary construction 
emissions would be offset, resulting in the same level of emissions after 
mitigation, as already disclosed in the Draft SEIR. 

Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

F.11 Nov 2, Lippe FSEIR, pp. 6-7a O-MBA20L7-5 LC AQ-8 
Exh. D, p. D-249 

Air quality impacts of project 
refinements and variant 

a In the appeal letter, the Appellant references a November 2 letter from Lippe (coded in this appeal response as O-
MBA20L7). Please note that the first page of this letter is dated November 2, 2015, however, pages 2 through 16 of this 
letter are dated November 3, 2015. For consistency, this appeal response refers to this Lippe letter as being dated 
November 2, 2015. 

 

F.12 Appeal Issue: New information regarding Mitigation Measure M-AQ-2b since 
publication of the Draft SEIR requires recirculation of a revised Draft SEIR. The 
appellant asserts that the BAAQMD would not participate in Mitigation Measure 
M-AQ-2b offset emissions plan. The City cannot find that Impact 4 is less than 
significant with mitigation because the City and project sponsor refuse to agree to 
BAAQMD's offset fees in Mitigation Measure M-AQ-2b. There is no evidence that 
Option 2 offset within Mitigation Measure M-AQ-2b is feasible. The City cannot find 
that all feasible mitigation measures have been adopted that would reduce impacts of 
Impact AQ-1, Impact AQ-2, and Impact C-AQ-1. 

Summary of Appeal Response F.12: The BAAQMD’s November 2, 2015, letter 
does not establish that the California Air Resources Board cost-effectiveness 
criteria are inappropriate for determining the offset costs under Mitigation 
Measure M-AQ-2b. The BAAQMD does have an emissions offset mitigation or 
Indirect Source Review program. The $18,030 per weighted ton offset fee 
specified in Mitigation Measure M-AQ-2b is based on the California Air 
Resources Board (CARB) cost-effectiveness criteria for emissions offset projects 
under the state’s Carl Moyer Incentive Program. The offset fee amount mirrors 
the Sacramento Metropolitan Air Quality Management District’s offsite 
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construction mitigation fee program, which is also $18,030 per weighted ton, 
and is nearly double the San Joaquin Valley Air Pollution Control District 
Indirect Source Review program fee of $9,350 per ton. Mitigation Measure 
M-AQ-2b has been modified to allow payment of a higher offset fee if required.  

Mitigation Measure M-AQ-2b allows the project sponsor to directly implement 
an emissions offset project as an alternative to entering into an agreement with 
the BAAQMD. OCII believes this to be a feasible approach because the City 
successfully implemented an emissions offset project for the 34th America’s Cup 
by installing a shoreside power facility at the Port of San Francisco’s Pier 70 dry 
dock, which has resulted in long-term reduction in criteria air pollutant 
emissions in the San Francisco Bay Area Air Basin. 

Impact AQ-4 relates to the potential for the proposed project to conflict with, or 
obstruct implementation of, the 2010 Clean Air Plan. The Final SEIR determined 
that this impact would be less than significant with mitigation because the project 
(1) includes mitigation measures that promote attainment of air quality standards 
and protection of public health in the Bay Area, design measures to minimize 
greenhouse gases emissions; (2) includes applicable control measures from the air 
quality plan, including transportation control measures and energy and climate 
control measures; and (3) would not disrupt or hinder implementation of control 
measures identified in the Clean Air Plan. The proposed project includes feasible 
mitigation measures that would contribute towards achieving these goals, 
including Mitigation Measures M-AQ-1 (Construction Emissions Minimization), 
M-AQ-2a (Reduce Operational Emissions), and M-AQ-2b (Emissions Offsets). 
Therefore, this impact is appropriately determined to be less than significant with 
mitigation. 

Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

F.12 Nov 2, Lippe FSEIR, pp. 5-6a O-MBA20L7-4 LC AQ-1 
Exh. D, p. D-207 

Emissions offset mitigation 
measure 

F.12 Oct 30, Gilbert, pp. 17-18 O-MBA20L7-17 LC AQ-1 
Exh D, p. D-207 

Emissions offset mitigation 
measure 

F.12 Nov 3, oral testimony of 
Thomas N. Lippe at OCII 
hearing 

PH2-Lippe-4 LC AQ-1 
Exh D, p. D-207 

Emissions offset mitigation 
measure 

a In the appeal letter, the Appellant references a November 2 letter from Lippe (coded in this appeal response as 
O-MBA20L7). Please note that the first page of this letter is dated November 2, 2015, however, pages 2 through 16 of 
this letter are dated November 3, 2015. For consistency, this appeal response refers to this Lippe letter as being dated 
November 2, 2015. 

_______________________ 
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TOPIC G: TRANSPORTATION 

G.1 Appeal Issue: Appellant does not describe any specific issues and only lists the 
documents listed below as the grounds for appeal. 

Summary of Appeal Response G.1: It is acknowledged that appellants have 
already submitted materials that raise the same transportation-related issues, all 
of which have previously been adequately addressed in the Responses to 
Comment document. Please refer to the appeal responses G.2 to G.22 for specific 
responses to specific issues. 

Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

G.1 July 27, Lippe  O-MBA10L4-1 to O-
MBA10L4-15 

RTC Section 
13.11, pp. 13.11-
1 to 13.11-220 

Various Transportation 
Issues, see appeal issues 
below for specific issues 

G.1 July 23, Smitha O-MBA10L4-16 to 
O-MBA10L4-38 

RTC Section 
13.11, pp. 13.11-
1 to 13.11-220 

Various Transportation 
Issues, see appeal issues 
below for specific issues 

G.1 July 21, Wymer  O-MBA10L4-39a 
O-MBA10L4-39b 

RTC TR-2b, 2d 
RTC p. 13.11-25, 
13.11-41 

Methodology, Analysis 
locations, Trip Generation 

G.1 Nov 2, Smith FSEIR O-MBA20L7-20 to 
O-MBA20L7-31 

RTC various TR 
topics 

Various Transportation 
Issues, see appeal issues 
below for specific issues 

G.1 Nov 2, Wymer FSEIR O-MBA20L7-32 LC TR-2 
Exh D p. D-148 

Methodology, Analysis 
Locations 

G.1 Nov 10, Smith FSEIR 
Access 

O-MBA27S9-7 LC TR-13 
Exh D p. D-185 

Emergency Vehicle Access 

G.1 Nov 10, Smith FSEIR Port O-MBA27S9-8 LC TR-17 
Exh D p. D-193 

Off-site Parking Mitigation 

G.1 Nov 13, Smith FSEIR 
King St 

O-MBA29L12-1 LC TR-14 
Exh D p. D-189 

Construction-related 
Transportation Impacts 

a In the appeal letter, the Appellant mistakenly references a July 23, 2015 letter from Dan Smith. However, this 
Appellant is actually referring to a Dan Smith authored letter dated July 26, 2015 (coded in this appeal response as O-
MBA10L4).  

 

G.2 Appeal Issue: The SEIR fails to assess the project's traffic impacts on the entire affected 
environment. 

Summary of Appeal Response G.2: The SEIR’s transportation analysis 
appropriately addresses intersections and freeway ramps in the project vicinity 
and along approach/departure routes most likely to be affected. The approach 
suggested by the appellants includes locations considerably far removed from 
the project site and less likely to be used by those traveling there, where the 
magnitude of traffic and impacts, if any, are likely to be more dispersed. 
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Appeal 
Code 

Previous Comment/  
Letter Cited Comment Code Response Code Topic 

G.2 July 27, Lippe, p. 1 O-MBA10L4-2 RTC-TR-2b 
RTC p. 13.11-25 

Methodology, Analysis 
Locations 

G.2 July 23, Smith, p. 8a O-MBA10L4-20 RTC-TR-2b 
RTC p. 13.11-25 

Methodology, Analysis 
Locations 

G.2 July 21, Wymer, pp. 1-12 O-MBA10L4-39a RTC TR-2b 
RTC p. 13.11-25 

Methodology, Analysis 
Locations 

G.2 Nov 2, Smith FSEIR pp. 5-8 O-MBA20L7-21 LC TR-1 
Exh D p. D-141 

Methodology, Analysis 
Locations 

G.2 Nov 2, Wymer FSEIR O-MBA20L7-32 LC TR-1 
Exh D p. D-141 

Methodology, Analysis 
Locations 

a In the appeal letter, the Appellant mistakenly references a July 23, 2015 letter from Dan Smith. However, the Appellant 
is actually referring to a Dan Smith authored letter dated July 26, 2015 (coded in this appeal response as O-MBA10L4).  

 

G.3 Appeal Issue: The SEIR fails to disclose the severity of the project's impacts on 
intersections and freeway ramps which the project will cause to deteriorate to Level of 
Service (LOS) F. 

Summary of Appeal Response G.3: The SEIR fully discloses all significant 
traffic impacts. CEQA does not require identification of degrees of “worseness” 
beyond identification of significant impacts, and LOS methodologies do not 
accurately calculate delay beyond LOS F conditions. 

Appeal 
Code 

Previous Comment/  
Letter Cited Comment Code Response Code Topic 

G.3 July 27, Lippe, p. 3 O-MBA10L4-3 RTC TR-2f 
RTC p. 13.11-48 

Methodology, Traffic LOS 

G.3 July 23, Smith, p. 11a O-MBA10L4-24 RTC TR-2f 
RTC p. 13.11-48 

Methodology, Traffic LOS 

G.3 July 21, Wymer, pp. 12-13 O-MBA10L4-39B RTC TR-2d 
RTC p. 13.11-41 

Methodology, Trip Generation 

G.3 Nov 2, Smith FSEIR pp. 16-18 O-MBA20L7-24 LC TR-6 
Exh D p. D-162 

Methodology, Traffic LOS 

a In the appeal letter, the Appellant mistakenly references a July 23, 2015 letter from Dan Smith. However, the Appellant 
is actually referring to a Dan Smith authored letter dated July 26, 2015 (coded in this appeal response as O-MBA10L4).  

 

G.4 Appeal Issue: The SEIR fails to identify the significance and severity of the project's 
impacts on intersections where the project will use parking control officers (PCOs). 

Summary of Appeal Response G.4: The SEIR and RTC document details why 
human interventions by PCOs provide more efficient control for interactions 
between autos, transit, pedestrians and bicyclists. These enhancements cannot 
be accurately measured by LOS methodologies that are based on mechanical 
signal controls that operate with pre-programmed sequential patterns over the 
period of analysis. 
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Appeal 
Code 

Previous Comment/  
Letter Cited Comment Code Response Code Topic 

G.4 July 27, Lippe, p. 4 O-MBA10L4-4 RTC TR-2f 
RTC p. 13.11-48 

Methodology, Traffic LOS 

G.4 July 23, Smith, p. 11a O-MBA10L4-23 RTC TR-2f 
RTC p. 13.11-48 

Methodology, Traffic LOS 

G.4 Nov 2, Smith FSEIR pp. 16-18 O-MBA20L7-24 LC TR-6 
Exh D p. D-162 

Methodology, Traffic LOS 

a In the appeal letter, the Appellant mistakenly references a July 23, 2015 letter from Dan Smith. However, the 
Appellant is actually referring to a Dan Smith authored letter dated July 26, 2015 (coded in this appeal response 
as O-MBA10L4).  

 

G.5 Appeal Issue: The SEIR's analysis of the project's construction-related traffic congestion 
and delay impacts is legally flawed because it is based on invalid criteria, it fails to 
assess the project's cumulative construction impacts, and it defers development of 
mitigation measures. 

Summary of Appeal Response G.5: Construction-related impacts are identified 
by provision of details about the duration and intensity of project construction 
activities, and an assessment of potential impacts on the transportation network. 
Cumulative construction impacts are adequately addressed by disclosure of 
details about other projects likely to be under construction at the same time as the 
project. The construction improvement measure, Improvement Measure I-TR-1: 
Construction Management Plan and Public Updates, is not deferred mitigation. 
First, it is an improvement measure that reduces an already less than significant 
impact and not mitigation. Second, it is specific and includes provision for 
construction traffic management, a construction worker parking plan, project 
construction updates for adjacent businesses and residents, and carpool, transit, 
and non-motorized modes of access for construction workers. Potential impacts of 
construction activities are addressed by established construction requirements 
utilized to manage construction projects in San Francisco. 

Appeal 
Code 

Previous Comment/  
Letter Cited Comment Code Response Code Topic 

G.5 July 27, Lippe, pp. 5-7 O-MBA10L4-5 RTC TR-10 
RTC p. 13.11-155 

Construction-related Trans 
Impacts 

  O-MBA10L4-6 RTC TR-10 
RTC p. 13.11-155 

Construction-related Trans 
Impacts 

G.5 July 23, Smith, p. 15a O-MBA10L4-29 RTC TR-10 
RTC p. 13.11-155 

Construction-related 
Transportation Impacts 

G.5 Nov 2, Smith FSEIR, p. 22  O-MBA20L7-30 LC TR-14 
Exh D p. D-189 

Construction-related 
Transportation Impacts 

a In the appeal letter, the Appellant mistakenly references a July 23, 2015 letter from Dan Smith. However, the Appellant 
is actually referring to a Dan Smith authored letter dated July 26, 2015 (coded in this appeal response as O-MBA10L4).  
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G.6 Appeal Issue: 

 (a) The SEIR understates traffic and transit volumes in the p.m. peak period by using 
time of arrival at the event center as a proxy measurement for time of travel.  

 (b) The Draft SEIR only analyzes impacts of weeknight basketball games that start at 
7:30 PM, not at other start times closer to the p.m. peak.  

Summary of Appeal Response G.6: 

(a) Time of travel for the event center events has been accurately identified 
through appropriate use of data for other comparable sports facilities, such as 
Oracle Arena in Oakland and other facilities in Houston, Phoenix, Sacramento, 
and New York. For basketball games in particular, the SEIR’s transportation 
analysis assumed that twice as much travel would occur during the 5 p.m. to 6 
p.m. peak hour compared to the average of arrivals obtained from actual data 
for the existing Barclays Center in Brooklyn, New York, which is located in a 
similar urban setting. 

(b) Normal starting times for weekday basketball games is 7:30 p.m. Contrary to 
the appellants assertions that nationally televised games are rescheduled to start 
at 6:00 p.m., nationally televised weekday games typically feature an early game 
and a late game that does not deviate from the normal 7:30 p.m. start times, 
aside from exceptional circumstances such as playoff games. 

Appeal 
Code 

Previous Comment/  
Letter Cited Comment Code Response Code Topic 

G.6 July 27, Lippe, p. 7 O-MBA10L4-7 RTC TR-2d 
RTC p. 13.11-41 

Methodology, Trip Generation 

G.6 July 23, Smith, p. 1a O-MBA10L4-16 RTC TR-2d 
RTC p. 13.11-41 

Methodology, Trip Generation 

G.6 July 21, Wymer, pp. 12-13 O-MBA10L4-39B RTC TR-2d 
RTC p. 13.11-41 

Methodology, Trip Generation 

G.6 Nov 2, Smith FSEIR pp. 13-16 O-MBA20L7-23 LC TR-4 
Exh D p. D-158 

Methodology, Trip Generation 

G.6 July 23, Smith, p. 5a O-MBA10L4-17 RTC TR-2a 
RTC p. 13.11-8 

Methodology, Analysis 
Scenarios 

G.6 July 21, Wymer, pp. 12-13 O-MBA10L4-39B RTC TR-2d 
RTC p. 13.11-41 

Methodology, Trip Generation 

G.6 Nov 2, Smith FSEIR pp. 3-5 O-MBA20L7-20 LC TR-1 
Exh D p. D-141 

Methodology, Analysis 
Scenarios 

a In the appeal letter, the Appellant mistakenly references a July 23, 2015 letter from Dan Smith. However, the Appellant 
is actually referring to a Dan Smith authored letter dated July 26, 2015 (coded in this appeal response as O-MBA10L4).  
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G.7 Appeal Issue: 

 (a) The 5 percent threshold of significance for impacts at intersections and freeway 
ramps operating at LOS E or F violates CEQA. 

 (b) The year 2040 baseline for assessing the significance of the project's cumulative 
impacts violates CEQA and the SEIR's distant time frame and development 
assumptions masks significance of project's nearer term cumulative impacts. 

 (c) The SEIR's use of projection based approach to the project's cumulative impacts is 
misleading. 

 (d) The SEIR's cumulative analysis fails to consider and analyze the project in the 
context of the City's proposal to remove the northern portion of I-280 as far south as the 
Mariposa Street exchange. 

Summary of Appeal Response G.7: 

(a) CEQA does not decree any specific significance threshold standard for 
intersections and freeway ramps. The five percent contribution standard used in 
this SEIR is reasonable as it accounts for daily variations in traffic and is consistent 
with long-standing practices for environmental documents in San Francisco. 

(b) Assessment of cumulative impacts for year 2040, consistent with the current 
planning horizon year of regional population and employment forecasts prepared 
by regional planning agencies such as ABAG and MTC, is an appropriate 
timeframe that conforms to longstanding practices in San Francisco for major 
projects. This approach provides a more credible basis for assessing transportation 
impacts because cumulative horizon year forecasts (currently year 2040) are 
regularly reviewed and refined by SFCTA and the Planning Department and 
therefore more accurately reflect sustained development patterns and the effects 
of variable economic conditions than do near-term forecasts. 

(c) CEQA Guidelines Section 15130(b) explicitly authorizes use of either a 
projection-based or list-based approach for cumulative impacts. Use of a 
projection-based approach more appropriately reflects the vagaries of broader 
business cycles and the evolving dynamics of changes affecting cumulative 
conditions in San Francisco. 

(d) The concept of removing a portion of I-280 north of Mariposa or 16th Streets, 
included in the San Francisco Planning Department’s Railyard Alternatives and 
I-280 Boulevard Feasibility Study, is speculative at this time, and any assessment 
of transportation impacts would rely upon conjecture. This concept is not a 
sufficiently defined project to undertake a credible analysis reflective of the 
unknown complexity of associated circulation changes. This ongoing planning 
study is described in the SEIR. 
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Appeal 
Code 

Previous Comment/  
Letter Cited Comment Code Response Code Topic 

G.7 July 27, Lippe, p. 11 O-MBA10L4-8 RTC TR-2i 
RTC p. 13.11-70 

Methodology, Significance 
Thresholds 

G.7 July 27, Lippe, p. 12 O-MBA10L4-9 RTC TR-2h 
RTC p. 13.11-65 

Methodology, Cumulative 

G.7 July 23, Smith, pp. 25-26a O-MBA10L4-36 RTC TR-2h 
RTC p. 13.11-65 

Methodology, Cumulative 

G.7 Nov 2, Smith FSEIR pp. 20-22 O-MBA20L7-26 LC TR-8 
Exh D p. D-169 

Methodology, Cumulative 

G.7 July 27, Lippe, p. 13 O-MBA10L4-10 RTC TR-2h 
RTC p. 13.11-65 

Methodology, Cumulative 

  O-MBA10L4-11 RTC TR-2h 
RTC p. 13.11-65 

Methodology, Cumulative 

  O-MBA10L4-12 RTC TR-2h 
RTC p. 13.11-65 

Methodology, Cumulative 

G.7 July 23, Smith, p. 13a O-MBA20L7-26 RTC TR-2h 
RTC p. 13.11-65 

 

a In the appeal letter, the Appellant mistakenly references a July 23, 2015 letter from Dan Smith. However, the Appellant 
is actually referring to a Dan Smith authored letter dated July 26, 2015 (coded in this appeal response as O-MBA10L4).  

 

G.8 Appeal Issue: The SEIR's use of transit screenline and route capacities is misleading 
and unsupported. The use of a project specific threshold of significant impact of 100 
percent of screenline capacity rather than the normal 85 percent of screenline capacity 
exacerbates overcrowding impacts on the regular user community. 

Summary of Appeal Response G.8: Transit screenline and route capacities 
disclose the extent of crowding and identify needs for additional service. This 
methodology was appropriately used to identify supplemental transit services, 
is a reasonable basis for determining transit impacts, and is neither legally 
flawed nor misleading nor unsupported. Use of a 100 percent capacity 
utilization for the T Third light rail line, the 22 Fillmore bus route, and the Muni 
Special Event Transit Shuttles routes for a maximum attendance event is 
consistent with typical design standards for transportation facilities that address 
normal peaks rather than peak of the peak conditions. The SEIR uses Muni’s 
85 percent capacity standard for the downtown screenline analysis and as the 
basis to evaluate all non-event scenarios. 

Appeal 
Code 

Previous Comment/  
Letter Cited Comment Code Response Code Topic 

G.8 July 27, Lippe, p.14 O-MBA10L4-13a RTC TR-2g 
RTC p. 13.11-59 

Methodology, Transit Capacity 
Utilization 

  O-MBA10L4-13b RTC TR-2i 
RTC p. 13.11-70 

Methodology, Significance 
Thresholds 
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Appeal 
Code 

Previous Comment/  
Letter Cited Comment Code Response Code Topic 

G.8 July 23, Smith, pp.5-8a O-MBA10L4-18 RTC TR-2g 
RTC p. 13.11-59 

Methodology, Transit Capacity 
Utilization 

  O-MBA10L4-19 RTC TR-5b 
RTC p. 13.11-124 

Transit Impacts, BART 

G.8 Nov 2, Smith FSEIR pp. 18-20 O-MBA20L7-25 LC TR-7 
Exh D p. D-165 

Methodology, Transit Capacity 
Utilization 

a In the appeal letter, the Appellant mistakenly references a July 23, 2015 letter from Dan Smith. However, the Appellant 
is actually referring to a Dan Smith authored letter dated July 26, 2015 (coded in this appeal response as O-MBA10L4).  

 

G.9 Appeal Issue: The SEIR defers the development of mitigation measures. 

Summary of Appeal Response G.9: The appellants conflate mitigation 
measures that fully mitigate identified significant impacts, mitigation measures 
that necessarily reflect adaptive management to most effectively address actual 
conditions as they occur, and mitigation measures whose implementation is 
identified as uncertain because actions would need to be independently 
undertaken by other agencies and entities outside the City’s or the project 
sponsor’s control. Realistic presentation of mitigation measures with different 
characteristics does not constitute unlawful deferral. 

Appeal 
Code 

Previous Comment/  
Letter Cited Comment Code Response Code Topic 

G.9 July 27, Lippe, p.16 O-MBA10L4-14 RTC TR-12d 
RTC p. 13.11-199 

Implementation of Mit 
Measures 

G.9 July 23, Smith, pp. 17-25a O-MBA10L4-31 RTC TR-12a 
RTC p. 13.11-171 

Traffic Mitigation Measures 

  O-MBA10L4-32 RTC TR-11 
RTC p. 13.11-163 

Improvement Measures 

  O-MBA10L4-33 RTC TR-12a 
RTC p. 13.11-171 

Traffic Mitigation Measures 

  O-MBA10L4-34 RTC TR-12c 
RTC p. 13.11-196 

Mission Bay FSEIR Mitigation 
Measures 

  O-MBA10L4-35 RTC TR-12b 
RTC p. 13.11-193 

Transit Mitigation Measures 

a In the appeal letter, the Appellant mistakenly references a July 23, 2015 letter from Dan Smith. However, the 
Appellant is actually referring to a Dan Smith authored letter dated July 26, 2015 (coded in this appeal response 
as O-MBA10L4).  

 

G.10 Appeal Issue: Mitigation measures listed as follows are vague and unresponsive to 
the impact addressed: Improvement Measure I-TR-1, Mitigation Measure M-TR-2a, 
Mitigation Measure M-TR-2b, Mitigation Measure M-TR-5a, and Mitigation Measure 
M-TR-5b. 
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Summary of Appeal Response G.10: Improvement Measure I-TR-1: Construction 
Management Plan and Public Updates is not presented as a mitigation measure, 
but rather as an improvement measure, and sets forth established procedures to 
manage construction impacts. Mitigation Measure M-TR-2a: Additional PCOs 
during Events sufficiently details how PCOs would be most effectively deployed. 
Mitigation Measure M-TR-2b: Additional Strategies to Reduce Transportation 
Impacts specifies a variety of adaptive TDM strategies to reduce traffic congestion 
in the project vicinity by providing drivers on information on traffic conditions 
and alternative routes, providing information on on-street and off-street parking 
conditions, discouraging use of on-street parking through the Residential Permit 
Parking program, encouraging non-auto modes through parking pricing, and 
enhancing regional transit access to the area. Mitigation Measures M-TR-5a and 
M-TR-5b identify specific additional Caltrain and North Bay ferry or bus services 
needed and sought to mitigate impacts while acknowledging that implementation 
is uncertain due to reliance on actions by other agencies. None of these measures 
are vague or insubstantive; each one is responsive to the identified impacts, and 
Mitigation Measures M-TR-2a: Additional PCOs during Events, M-TR-2b: 
Additional Strategies to Reduce Transportation Impacts, M-TR-5a: Additional 
Caltrain Service, and M-TR-5b: Additional North Bay Ferry and/or Bus Service do 
qualify as lawful and effective mitigation measures, while Improvement Measure 
I-TR-1: Construction Management Plan and Public Updates is an improvement 
measure that is not required to reduce significant impacts, but is further not vague 
as it requires preparation of a construction truck traffic management, a 
construction worker parking plan, project construction updates for adjacent 
businesses and residents, and carpool, transit, and non-motorized modes of 
access for construction workers. 

Appeal 
Code 

Previous Comment/  
Letter Cited Comment Code Response Code Topic 

G.10 July 23, Smith, pp. 17-25a O-MBA10L4-31 RTC TR-12a 
RTC p. 13.11-171 

Traffic Mitigation Measures 

  O-MBA10L4-32 RTC TR-11 
RTC p. 13.11-163 

Improvement Measures 

  O-MBA10L4-33 RTC TR-12a 
RTC p. 13.11-171 

Traffic Mitigation Measures 

  O-MBA10L4-34 RTC TR-12c 
RTC p. 13.11-196 

Mission Bay FSEIR Mitigation 
Measures 

  O-MBA10L4-35 RTC TR-12b 
RTC p. 13.11-193 

Transit Mitigation Measures 

a In the appeal letter, the Appellant mistakenly references a July 23, 2015 letter from Dan Smith. However, the Appellant 
is actually referring to a Dan Smith authored letter dated July 26, 2015 (coded in this appeal response as O-MBA10L4).  
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G.11 Appeal Issue: The SEIR characterizes mitigation measures for the project's transportation 
impacts as elements of the project, thereby failing to analyze and disclose the project's 
potentially significant impacts separate from the analysis of the feasibility and 
effectiveness of proposed mitigation measures. 

Summary of Appeal Response G.11: There is nothing impermissible about 
incorporating transportation components that are within the sponsor’s or the 
City’s control into the definition of a project in order to preemptively reduce or 
avoid impacts. The project as thus defined cannot be built without 
implementation of the incorporated transportation components. Appellants 
appear to be demanding an unnecessary theoretical exercise to identify 
hypothetical impacts that would not occur based on how the project has been 
defined and would be implemented. Additional mitigation measures beyond 
transportation components incorporated into the project definition have also 
been appropriately identified, consistent with CEQA requirements. 

Appeal 
Code 

Previous Comment/  
Letter Cited Comment Code Response Code Topic 

G.11 Nov 3, Soluri Meserve to 
SFMTA, pp. 1-3 

O-MBA23S7-1 LC PD-1 
Exh D p. D-107 

Project description 
assumptions 

G.11 July 26, Smith at FSEIR, 
Vol 6 pp. Com-135-139 

O-MBA10L4-31 RTC TR-12a 
RTC p. 13.11-171 

Traffic Mitigation Measures 

  O-MBA10L4-32 RTC TR-11 
RTC p. 13.11-163 

Improvement measures 

  O-MBA10L4-33 RTC TR-12a 
RTC p. 13.11-171 

Traffic Mitigation Measures 

  O-MBA10L4-34 RTC TR-12b, 12c 
RTC p. 13.11-
193, 13.11-196 

Transit and Mission Bay FSEIR 
Mitigation Measures 

  O-MBA10L4-35 RTC TR-12b 
RTC p. 13.11-193 

Transit Mitigation Measures 

G.11 July 27, Lippe at FSEIR, 
p. Com-126 

O-MBA10L4-15 RTC TR-2a 
RTC p. 13.11-8 

Methodology, Analysis 
Scenarios 

 

G.12 Appeal Issue: By characterizing mitigation measures for the project's transportation 
impacts as elements or components of the project, the SEIR fails to set forth 
enforceable mitigation. 

Summary of Appeal Response G.12: Transportation components incorporated 
into the project definition would be enforceable by the City because project 
implementation is dependent upon implementation of everything incorporated 
into the definition of the project, as required by the Mitigation Monitoring and  
Reporting Program for the project. Mitigation measures are enforceable as 
required in the approval actions by the lead agency and other responsible 
agencies.  
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Appeal 
Code 

Previous Comment/  
Letter Cited Comment Code Response Code Topic 

G.12 Nov 3, Soluri Meserve to 
SFMTA, pp. 1-3 

O-MBA23S7-1 LC PD-1 
Exh D p. D-107 

Project description 
assumptions 

G.12 July 26, Smith at FSEIR, 
Vol 6 pp. Com-135-139 

O-MBA10L4-31 RTC TR-12a 
RTC p. 13.11-171 

Traffic Mitigation Measures 

  O-MBA10L4-32 RTC TR-11 
RTC p. 13.11-163 

Improvement measures 

  O-MBA10L4-33 RTC TR-12a 
RTC p. 13.11-171 

Traffic Mitigation Measures 

  O-MBA10L4-34 RTC TR-12b, 12c 
RTC p. 13.11-
193, 13.11-196 

Transit and Mission Bay FSEIR 
Mitigation Measures 

  O-MBA10L4-35 RTC TR-12b 
RTC p. 13.11-193 

Transit Mitigation Measures 

G.12 July 27, Lippe at FSEIR, 
p. Com-126 

O-MBA10L4-15 RTC TR-2a 
RTC p. 13.11-8 

Methodology, Analysis 
Scenarios 

 

G.13 Appeal Issue: The SEIR relies on the project's contribution to a fair-share fee program 
to mitigate the project's transportation impacts without disclosing the required 
information about such mitigation. 

Summary of Appeal Response G.13: The fiscal analysis comprehensively 
identifies funding from several sources to support implementation of 
transportation mitigation measures, consistent with a fair-share fee program. 

Appeal 
Code 

Previous Comment/  
Letter Cited Comment Code Response Code Topic 

G.13 Nov 3, Soluri Meserve to 
SFMTA, pp. 1-4 

O-MBA23S7-1 LC PD-1 
Exh D p. D-107 

Project description 
assumptions 

G.13 Nov 2, Smith, pp. 2-3 Urban 
Decay 

O-MBA20L7-20 LC TR-1 
Exh D p. D-141 

Methodology, Analysis 
Scenarios 

 

G.14 Appeal Issue: The transit analysis understates impacts because it relies on stale transit 
baseline data. 

Summary of Appeal Response G.14: The Draft SEIR included the most current 
transit baseline data for the Muni screenlines available at the time of 
publication, and this data was updated in the Responses to Comments 
document to include more recent data that became available subsequent to 
publication. The transit impact analysis in the SEIR included the use of BART’s 
April 2015 data. No changes regarding significant transit impacts were 
identified based on the updated transit screenline data presented in the 
Responses to Comments. 
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Appeal 
Code 

Previous Comment/  
Letter Cited Comment Code Response Code Topic 

G.14 July 23, Smith, p.9a O-MBA10L4-21 RTC TR-2c 
RTC p. 13.11-31 

Methodology, Baseline 
Conditions 

G.14 Nov 2, Smith FSEIR pp. 9-13 O-MBA20L7-22 LC TR-3 
Exh D p. D-153 

Methodology, Baseline 
Conditions 

a In the appeal letter, the Appellant mistakenly references a July 23, 2015 letter from Dan Smith. However, the Appellant 
is actually referring to a Dan Smith authored letter dated July 26, 2015 (coded in this appeal response as O-MBA10L4).  

 

G.15 Appeal Issue: The traffic analysis understates impacts because it relies on stale traffic 
baseline data. 

Summary of Appeal Response G.15: The existing conditions used for the traffic 
impact analysis are based on traffic counts conducted in 2013 and 2014, which were 
adjusted to reflect full occupancy and operation of the UCSF Medical Center Phase 
1 and Public Safety Building projects which were under construction when the 
traffic counts were conducted. Spot-check counts at key intersections were 
conducted in April 2015 (following opening and operation of these two facilities) 
and compared to the adjusted volumes used in the analysis. The adjusted volumes 
used in the analysis were similar to or slightly higher than those collected in the 
field in April 2015, and therefore adequately reflect baseline conditions. 

Appeal 
Code 

Previous Comment/  
Letter Cited Comment Code Response Code Topic 

G.15 July 23, Smith, p.10a O-MBA10L4-22 RTC TR-2c 
RTC p. 13.11-31 

Methodology, Baseline 
Conditions 

G.15 Nov 2, Smith FSEIR pp. 9-13 O-MBA20L7-22 LC TR-3 
Exh D p. D-153 

Methodology, Baseline 
Conditions 

a In the appeal letter, the Appellant mistakenly references a July 23, 2015 letter from Dan Smith. However, the Appellant 
is actually referring to a Dan Smith authored letter dated July 26, 2015 (coded in this appeal response as O-MBA10L4).  

 

G.16 Appeal Issue: The SEIR's discussion of transportation impacts is incomplete. 

Summary of Appeal Response G.16: Appellants’ vague assertion that the 
SEIR’s discussion of transportation impacts is incomplete is related to the 
number of analysis scenarios included in the SEIR. Based on the reference to the 
Smith letter dated November 2, 2015, the purported deficiency may be related to 
appellants’ speculative presumption that implementation of the Muni Special 
Event Transit Services Plan would not be maintained despite the fact that the 
SFMTA Director of Transportation wrote a letter supporting these expenditures, 
the SFMTA Board of Director approved the expenditure plan for this service, 
and the reserve fund is pending before the Board of Supervisors. The SEIR also 
relies on a number of mitigation measures to address the possibility that the 
transit service plan is not implemented. 
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Appeal 
Code 

Previous Comment/  
Letter Cited Comment Code Response Code Topic 

G.16 July 27, Lippe, p.18 O-MBA10L4-15 RTC TR-2a 
RTC p. 13.11-8 

Methodology, Analysis 
Scenario 

G.16 Nov 2, Smith FSEIR pp. 1-3 O-MBA20L7-20 LC TR-1 
Exh D p. D-141 

Methodology, Analysis 
Scenario 

 

G.17 Appeal Issue: Complex interrelated issues are not addressed in the SEIR. 

Summary of Appeal Response G.17: The appellants’ claim that “complex 
interrelated issues” were not addressed in the SEIR are related to the transfers 
between BART and Muni, and claims that, with implementation of the Central 
Subway, the transfer would be less attractive than at present, and cause more 
attendees to use rideshare or taxis, instead of transit. These issues were considered 
in the transit analysis, and the Responses to Comments document clarifies the 
transfers between the Union Square/Market Street Central Subway station and the 
Powell Street BART/Muni station. Additional analysis is not required.  

Appeal 
Code 

Previous Comment/  
Letter Cited Comment Code Response Code Topic 

G.17 July 23, Smith, p.12a O-MBA10L4-25 RTC TR-5a 
RTC p. 13.11-120 

Transit Impacts, Muni 

a In the appeal letter, the Appellant mistakenly references a July 23, 2015 letter from Dan Smith. However, the 
Appellant is actually referring to a Dan Smith authored letter dated July 26, 2015 (coded in this appeal response 
as O-MBA10L4).  

 

G.18 Appeal Issue: There is no evidence the Draft SEIR considered the impacts of the at-
grade rail crossing of 16th Street on intersection LOS at the intersection of 16th and 3rd 
and 16th and 7th Streets. 

Summary of Appeal Response G.18: Assessment of the effects of at-grade rail 
crossings at the intersection of Seventh/Mississippi/16th was included in the 
Draft SEIR as well as in the Responses to Comments document. Significant 
traffic impacts at this intersection were identified for the various existing plus 
project scenarios and 2040 cumulative conditions. 

Appeal 
Code 

Previous Comment/  
Letter Cited Comment Code Response Code Topic 

G.18 July 23, Smith, p.14a O-MBA10L4-27 RTC TR-2f 
RTC p. 13.11-48 

Methodology, Traffic LOS 

a In the appeal letter, the Appellant mistakenly references a July 23, 2015 letter from Dan Smith. However, the Appellant 
is actually referring to a Dan Smith authored letter dated July 26, 2015 (coded in this appeal response as O-MBA10L4). 
The correct date of the letter is presented in the table, above. 
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G.19 Appeal Issue: The project's truck loading and truck staging provisions are inadequate. 

Summary of Appeal Response G.19: The truck turning templates were prepared 
for the Major Phase Application that was submitted for project approval to OCII. 
Due to the large-scale format of the truck turning overlays, they were 
inadvertently omitted from inclusion in the RTC document. The figures 
demonstrate that the on-site loading spaces were designed to accommodate trucks 
of varying size and would be accessible even if the larger spaces are occupied, and 
do not provide a different assessment than was provided in the SEIR Impact TR-8 
on SEIR pp. 5.2-161 – 5.2-166. The figures are included in Exhibit D. 

Appeal 
Code 

Previous Comment/  
Letter Cited Comment Code Response Code Topic 

G.19 July 23, Smith, p.14a O-MBA10L4-28 RTC TR-8 
RTC p. 13.11-141 

Loading Impacts 

G.19 Nov 2, Smith FSEIR p. 22 O-MBA20L7-28 LC TR-12 
Exh D p. D-175 

Loading Impacts 

a In the appeal letter, the Appellant mistakenly references a July 23, 2015 letter from Dan Smith. However, the Appellant 
is actually referring to a Dan Smith authored letter dated July 26, 2015 (coded in this appeal response as O-MBA10L4).  

 

G.20 Appeal Issue: The SEIR concludes without foundation that the project would not have 
an adverse impact on emergency access to UCSF hospitals. 

Summary of Appeal Response G.20: Appellants repeat prior assertions about the 
inadequacy of emergency vehicle access. Further, Appellant's claims do not 
recognize the substantial specific enhancements that have been developed since 
publication of the Draft SEIR; UCSF and other such emergency service providers 
have found emergency access to be adequate. This issue was adequately analyzed 
in the Final SEIR. 

Appeal 
Code 

Previous Comment/  
Letter Cited Comment Code Response Code Topic 

G.20 July 23, Smith, p.16a O-MBA10L4-30 RTC TR-9 
RTC p. 13.11-148 

Emergency Vehicle Access 
Impacts 

G.20 Nov 2, Smith FSEIR p. 22 O-MBA20L7-29 LC TR-13 
Exh D p. D-185 

Emergency Vehicle Access 

G.20 Nov 10, Smith FSEIR Access O-MBA27S9-7 LC TR-13 
Exh D p. D-185 

Emergency Vehicle Access 

a In the appeal letter, the Appellant mistakenly references a July 23, 2015 letter from Dan Smith. However, the Appellant 
is actually referring to a Dan Smith authored letter dated July 26, 2015 (coded in this appeal response as O-MBA10L4).  

 



Page A-35 
Responses to Appeal of Certification of Final SEIR, Exhibit A 

Event Center and Mixed-Use Development at Mission Bay Blocks 29-32 

G.21 Appeal Issue: New information since publication of the Draft SEIR requires 
recirculation. 

Summary of Appeal Response G.21: Response TR-5 in the RTC document does 
not provide a station level analysis for BART stations in San Francisco likely to 
be used by event attendees, but instead provides information as to why the 
preparation of a station-level analysis was not necessary and was therefore not 
conducted as part of the transportation analysis for the SEIR. The response also 
provides clarification regarding BART ridership information, and does not 
include any new information or analysis, or result in any change to analysis or 
conclusions presented in the SEIR. Recirculation of the SEIR is therefore not 
required pursuant to CEQA Guidelines Section 15088.5. 

Appeal 
Code 

Previous Comment/  
Letter Cited Comment Code Response Code Topic 

G.21 Nov 2, Smith FSEIR p. 22 O-MBA20L7-27 LC TR-11 
Exh D p. D-174 

Transit Impacts, BART 

 

G.22 Appeal Issue: Changes to the project since publication of the Draft SEIR require 
recirculation, including construction on King Street for six months and Third Street for 
fourteen months, which will exacerbate construction phase impacts on traffic. 

Summary of Appeal Response G.22: Temporary transportation impacts that 
could occur during construction of traction power (electrical) upgrades to the 
Muni T Third and Central Subway light rail lines would not result in new 
significant impacts or require additional mitigation measures that were not 
previously disclosed in the Final SEIR and therefore do not require recirculation of 
the Final SEIR, because: (1) the potential temporary transportation impacts that 
could occur during construction of the electrical upgrades would not be 
significant, and (2) the FSEIR includes an assessment of the effects of potential 
transportation impacts during project construction, including construction of the 
proposed T Third center platform and other Muni system improvements, and 
(3) the construction-related impacts from the work on King Street and Third Street 
would be same kind of impacts as those that the FSEIR already disclosed related 
to the proposed T Third center platform and other Muni system improvements. 

Appeal 
Code 

Previous Comment/  
Letter Cited Comment Code Response Code Topic 

G.22 Nov 13, Smith FSEIR 
King Street 

O-MBA29L12-1 LC TR-14 
Exh D p. D-189 

Construction-related 
Transportation Impacts 

_________________________ 
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TOPIC H: HYDROLOGY, WATER QUALITY, AND BIOLOGICAL RESOURCES 

H.1 Appeal Issue: Appellant states that the documents cited below set grounds for an 
appeal. 

Summary of Appeal Response H.1: This statement references documents that 
the appellant has previously submitted to OCII, but does not restate any of the 
specific claims contained in those documents. As discussed below, OCII 
responded to all of the claims contained in the referenced documents concerning 
hydrology, water quality, and biological resources prior to certification of the 
FSEIR or in Exhibit D of this Appeal Response packet. 

Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

H.1 July 24, Lippe O-MBA11L5-7 
O-MBA11L5-14 
O-MBA11L5-15 

RTC HYD-2 
RTC, p. 13.21-3 

Stormwater runoff during 
construction and operation 

H.1 July 24, Lippe O-MBA11L5-3 RTC HYD-3 
RTC, p. 13.21-14 

Water quality during interim 
period 

H.1 July 24, Lippe O-MBA11L5-5 RTC HYD-4 
RTC, p. 13.21-17 

Changes in effluent water 
quality 

H.1 July 24, Lippe O-MBA11L5-4 
O-MBA11L5-6 
O-MBA11L5-8 
O-MBA11L5-9 

RTC HYD-5 
RTC, p. 13.21-21 

Wet weather discharges 

H.1 July 24, Lippe O-MBA11L5-17 RTC HYD-6 
RTC, p. 13.21-30 

Flooding as a result of 
stormwater runoff 

H.1 July 24, Lippe O-MBA11 L5-18 RTC HYD-7 
RTC, p. 13.21-33 

Flooding as a result of sea level 
rise 

H.1 July 21 Hageman (Exhibit 1 
to July 24 Lippe)  

O-MBA11 L5-19 RTC HYD-2 
RTC, p. 13.21-3 

Stormwater runoff during 
construction and operation 

H.1 July 21 Ringleberg (Exhibit 2 
to July 24, Lippe)  

O-MBA11 L5-24 
O-MBA11 L 5-33 

RTC HYD-2 
RTC, p. 13.21-3 

Stormwater runoff during 
construction and operation – 
biological impacts or runoff 

H.1 July 21 Ringleberg (Exhibit 2 
to July 24, Lippe)  

O-MBA11L5-36 RTC HYD-5 
RTC, p. 13.21-21 

Stormwater runoff during 
construction and operation – 
biological impacts or runoff 

H.1 July 22 Cline (Exhibit B to 
July 26 Soluri Meserve) 

O-MBA7S2-42 
through -59 

RTC HAZ-1 
RTC, p. 13.22-1 
RTC HAZ-3 
RTC, p. 13.22-15 
RTC HAZ-4 
RTC, p. 13.22-29 
RTC HAZ-5 
RTC, p. 13.22-32 
RTC HAZ-6 
RTC, p. 13.22-33 
RTC HAZ-7 
RTC, p. 13.22-34 

Reliance on 1998 FSEIR 
 
Site contamination 
 
Naturally occurring asbestos 
 
Reuse of excavated soil 
 
Disposal of treated wood 
 
Lead agency for school 
evaluations 

H.1 July 26 Soluri Meserve O-MBA7S2-27 RTC HYD-6 
RTC, p. 13.21-30 

Flooding as a result of sea level 
rise 

H.1 July 26 Soluri Meserve O-MBA7S2-19 
O-MBA7S2-22 

RTC HYD-8 
RTC, p. 13.21-35 

Tsunami risks 
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Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

H.1 Nov 2, Lippe letter a O-MBA20L7-6 LC HYD-1 
Exh D, p. D-313 

NPDES Permit compliance 

H.1 Nov 2 Hagemen (Exhibit H 
to Nov 2 Lippe) 

O-MBA20L7-33 LC HYD-3 
Exh D, p. D-324 

Stormwater runoff during 
construction and operation 

H.1 Nov 2 BSK (Exhibit I to Nov 
2 Lippe) 

O-MBA20L7-35 LC HYD-4 
Exh D, p. D-328 

Water quality during interim 
period 

H.1 Nov 2 BSK (Exhibit I to Nov 
2 Lippe) 

O-MBA20L7-36 LC HYD-1 
Exh D, p. D-313 

NPDES Permit compliance 

H.1 Nov 2 Ringelberg (Exhibit J 
to Nov 2 Lippe) 

O-MBA20L7-43 LC HYD-5 
Exh D, p. D-330 

Water quality regulatory 
framework  

H.1 Nov 2 Ringelberg (Exhibit J 
to Nov 2 Lippe) 

O-MBA20L7-47 LC HYD-3 
Exh D, p. D-324 

Stormwater runoff during 
construction and operation, 
biological effects 

H.1 July 16 BSK Wetland 
(Exhibit K to Nov 2 Lippe) 

O-MBA20L7-48 LC BIO-1 
Exh D, p. D-291 

Wetlands  

H.1 Oct 29 BSK Wetland 
(Exhibit L Nov 2 Lippe)  

O-MBA20L7-49 LC BIO-1 
Exh D, p. D-291 

Wetlands  

a In the appeal letter, the Appellant references a November 2 letter from Lippe (coded in this appeal response as 
O-MBA20L7). Please note that the first page of this letter is dated November 2, 2015, however, pages 2 through 16 of 
this letter are dated November 3, 2015. For consistency, this appeal response refers to this Lippe letter as being dated 
November 2, 2015. 

 

H.2 Appeal Issue: Appellant states that the project is not sufficient as an informational 
document with respect to the project’s wastewater treatment infrastructure impacts and 
the response to Comment UTIL-3 is inadequate. 

Summary of Appeal Response H.2: Response UTIL-3 is adequate in that it 
explains information discussed in Impact C-UT-2 of the SEIR. Response UTIL-3 
and Impact C-UT-2 explain that the wastewater flow from the project would not 
cause the Mariposa Pump Station to exceed its pumping capacity and would not 
require the construction of new or expanded wastewater treatment facilities. 
These two discussions further explain that when wastewater flow from this 
project is considered with existing and reasonably foreseeable total future 
wastewater flows from all identified reasonably foreseeably future development 
in the area, including the build-out of the Mission Bay Redevelopment Plan and 
UCSF Long Range Development Plan, and other area development, the SFPUC 
anticipates that it will need to replace or upgrade the Mariposa Pump Station. 
However, the SFPUC has not yet identified a timetable for completing these 
long term improvements, and has not developed specified plans or designs for 
construction of these yet-to-be-designed improvements. Any improvements that 
the SFPUC determines in the future to be needed to address these future 
cumulative wastewater flows are not part of the project and CEQA review will 
appropriately be addressed by the SFPUC once it determines the timetable for 
needed improvements and the nature of the improvements. But such 
improvements are not part of this project. The FSEIR adequately discusses 
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impacts associated with wastewater flows because it fully discusses the project 
impacts, the project’s contribution to cumulative impacts, and, draws reasoned 
conclusions about the nature of impacts that could result from whatever future 
facility improvements the SFPUC ultimately determines are needed. 

Response UTIL-3 cites case law that supports the approach to analysis used in 
Impact C-UT-2. 

Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

H.2 July 26 Lippe, pp. 1-4a O-MBA11L5-2 RTC UTIL-3 
RTC, p. 13.17-7 

Environmental effects of new 
facilities 

H.2 July 26 Lippe, pp. 1-47a O-MBA11L5-3 RTC HYD-3 
RTC, p. 13.21-14 
RTC UTIL-6 
RTC, p. 13.17-17 

Water quality during interim 
period 
Description of interim 
improvements 

H.2 Nov 2 Lippe, pp. 8-10b O-MBA20L7-6 LC UTIL-1 
Exh D, p. D-272 

Cumulative impacts on 
wastewater facilities 

a In the appeal letter, the Appellant mistakenly references a July 26 letter from Lippe. However, this Appellant is 
actually referring to a Lippe letter dated July 24, 2015 (coded in this appeal response as O-MBA11L5).  

b In the appeal letter, the Appellant references a November 2 letter from Lippe (coded in this appeal response as 
O-MBA20L7). Please note that the first page of this letter is dated November 2, 2015, however, pages 2 through 16 of 
this letter are dated November 3, 2015. For consistency, this appeal response refers to this Lippe letter as being dated 
November 2, 2015. 

H.3 Appeal Issue: Appellant states that The DSEIR is not sufficient as an informational 
document with respect to the Project's contaminated wastewater (i.e. combined sewage 
and stormwater) impacts on San Francisco Bay water quality or biological resources 
including from inadequately treated sewage and toxic chemicals (e.g., PCB's and 
metals), and the FSEIR's Response to these comments (HYD-3 – HYD-6) are inadequate. 

Summary of Appeal Response H.3: Regarding wastewater, the Southeast Water 
Pollution Control Plant has sufficient capacity to serve the proposed project. The 
proposed project would not cause violations of the City’s NPDES permit 
conditions related to combined sewer discharges, therefore the project would not 
result in significant project-level or cumulative impacts on water quality or 
biological resources due to combined sewer discharges. 

Regarding stormwater, the project would not result in the discharges of 
contaminated soil from the site in stormwater flows to the Bay during 
construction because, as discussed in Impact HY-1 of the Initial Study, 
construction activities would comply with the Construction General Stormwater 
Permit issued by the State Water Resources Control Board. This permit specifies 
minimum best management practices (BMPs) to be implemented to ensure that 
stormwater discharges and authorized nonstormwater discharges do not 
contain pollutants that could cause or contribute to an exceedance of any 
applicable water quality objective or water quality standards in the Bay.  
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The project would not result in discharges of contaminated soil from the site in 
stormwater flows to the Bay once the project is constructed because the 
proposed project includes excavation of soil to a minimum depth of 12 feet 
throughout the project site, and off‐site disposal of all excavated soil. Clean 
engineered backfill would be used where needed. Once the project is 
constructed, the site would be occupied by buildings or paved. None of the 
existing soil on the site would be exposed at grade and all landscaped areas on 
the site would be above structures; clean soil would be brought in for all 
landscaped areas on the project site. This would preclude stormwater contact 
with contaminated soil once the site is developed. 

Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

H.3 July 26 Lippe, pp. 4-10a O-MBA11L5-7 RTC HYD-2 
RTC, p. 13.21-3 

Stormwater runoff during 
construction and operation, 
biological effects 

H.3 July 26 Lippe, pp. 4-10a O-MBA11L5-5 RTC HYD-4 
RTC, p. 13.21-17 

Changes in effluent water 
quality 

H.3 July 26 Lippe, pp. 4-10a O-MBA11L5-4 
O-MBA11L5-6 
O-MBA11L5-8 
O-MBA11L5-9 

RTC HYD-5 
RTC, p. 13.21-21 

Wet weather discharges 

H.3 Nov 2 Lippe, pp. 10-12b O-MBA20L7-7  LC HYD-1 
Exh D, p. D-313 

NPDES Permit compliance 

H.3 July 21 Hageman (Exhibit 1 
to July 24 Lippe) 

O-MBA11L5-19 RTC HYD-2 
RTC, p. 13.21-3 

Stormwater runoff during 
construction and operation 

H.3 Nov 2 Hagemanc 
(Exhibit H to Nov 2 Lippe) 

O-MBA20L7-33 LC HYD-3 
Exh D, p. D-324 

Stormwater runoff during 
construction and operation 

H.3 Nov 2 BSK (Exhibit I to Nov 
2 Lippe) 

O-MBA20L7-35 LC HYD-4 
Exh D, p. D-328 

Water quality during interim 
period 

H.3 Nov 2 BSK (Exhibit I to Nov 
2 Lippe) 

O-MBA20L7-36 LC HYD-1 
Exh D, p. D-313 

NPDES Permit compliance 

H.3 July 22 Cline, pp 1-15 
(Exhibit B to July 26 Soluri 
Meserve) 

O-MBA7S2-42 
through -59 

RTC HAZ-1 
RTC, p. 13.22-1 
RTC HAZ-3 
RTC, p. 13.22-15 
RTC HAZ-4 
RTC, p. 13.22-29 
RTC HAZ-5 
RTC, p. 13.22-32 
RTC HAZ-6 
RTC, p. 13.22-33 
RTC HAZ-7 
RTC, p. 13.22-34 

Reliance on 1998 FSEIR 
 
Site contamination 
 
Naturally occurring asbestos 
 
Reuse of excavated soil 
 
Disposal of treated wood 
 
Lead agency for school 
evaluations 

a In the appeal letter, the Appellant mistakenly references a July 26 letter from Lippe. However, the Appellant is 
actually referring to a Lippe letter dated July 24, 2015 (coded in this appeal response as O-MBA11L5).  

b In the appeal letter, the Appellant references a November 2 letter from Lippe (coded in this appeal response as 
O-MBA20L7). Please note that the first page of this letter is dated November 2, 2015, however, pages 2 through 16 of this 
letter are dated November 3, 2015. For consistency, this appeal response refers to this Lippe letter as being dated 
November 2, 2015. 

c In the appeal letter, the Appellant mistakenly references a November 2 letter from Hageman. However, the Appellant is 
actually referring to a Hageman authored letter dated November 1, 2015 (coded in this appeal response as O-MBA20L7).  
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H.4 Appeal Issue: Appellant states that the DSEIR is not sufficient as an informational 
document with respect to project impacts on biological resources, including wetlands 
and wildlife. 

Summary of Appeal Response H.4: The water-filled depression on the project 
site was formed as a result of excavation in dry land for site remediation 
purposes and does not provide any of the physical functions and services 
associated with functional wetland ecology. The project would have no effect on 
federally protected wetlands because the excavations subject to ponding on the 
site are due to construction-related activities and are not jurisdictional under the 
Clean Water Act. The project is not subject to federal consistency review under 
the Coastal Zone Management Act because it does not require any federal 
approvals and because it would not affect coastal resources. 

Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

H.4 July 26 Lippe, pp. 11-15a O-MBA11L5-12 RTC BIO-1 
RTC, p. 13.19-1 

General approach to analysis 

H.4 July 26 Lippe, pp. 11-15a O-MBA11L5-13 RTC BIO-2 
RTC, p. 13.19-10 

Setting 
 

H.4 July 26 Lippe, pp. 11-15a O-MBA11L5-13 RTC BIO-6 
RTC, p. 13.19-40 

Avian impacts 

H.4 July 26 Lippe, pp. 11-15 a O-MBA11L5-14 
O-MBA11L5-15 

RTC BIO-4 
RTC, p. 13.19-16 

Sensitive natural communities 

H.4 July 26 Lippe, pp. 11-15 a O-MBA11L5-16 RTC BIO-5  
RTC, p. 13.19-25 

Wetlands 

H.4 July 16 BSK Wetlands 
(Exhibit K to Nov 2 Lippe)  

O-MBA20L7-28 LC BIO-1 
Exh D, p. D-291 

Wetlands 

H.4 July 21 Ringelberg (Exhibit 2 
to July 24 Lippe) 

O-MBA11L5-20 RTC BIO-1 
RTC, p. 13.19-1 

Approach to analysis 

H.4 July 21 Ringelberg (Exhibit 2 
to July 24 Lippe) 

O-MBA11L5-21 RTC BIO-2 
RTC, p. 13.19-10 

Setting 

H.4 July 21 Ringelberg (Exhibit 2 
to July 24 Lippe) 

O-MBA11L5-22 RTC BIO-3 
RTC, p. 13.19-12 

Special-status species 

H.5 July 21 Ringelberg (Exhibit 2 
to July 24 Lippe) 

O-MBA11L5-25 
O-MBA11L5-26 
O-MBA11L5-28 
O-MBA11L5-29 
O-MBA11L5-30 
O-MBA11L5-31 
O-MBA11L5-34 
O-MBA11L5-35 

RTC BIO-5 
RTC, p. 13.19-25 
 

Wetlands 
 

H.5 July 21 Ringelberg (Exhibit 2 
to 7/24/15 letter from Lippe) 

O-MBA11L5-23 
O-MBA11L5-25 
O-MBA11L5-34 

RTC BIO-6 
RTC, p. 13.19-40 

Avian impacts 

H.4 July 21 Ringelberg (Exhibit 2 
to 7/24/15 letter from Lippe) 

O-MBA11L5-24 
O-MBA11L5-32 
O-MBA11L5-33 

RTC BIO-4 
RTC, p. 13.19-16 

Sensitive natural communities 
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Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

H.4 Oct 29 BSK Wetland(Exhibit 
L to Nov 2 Lippe) 

O-MBA20L7-9 LC BIO-1  
Exh D, p. D-291 

Wetlands 

H.4 Nov 2 Lippe, pp. 10-15b O-MBA20L7-8 LC BIO-1 
Exh D, p. D-291 

Wetlands 

H.4 Nov 2 BSK (Exhibit J to 
Nov 2 Lippe) 

O-MBA20L7-39 LC BIO-2 
Exh D, p. D-294 

Biological resources setting 

H.4 Nov 2 BSK (Exhibit J to 
Nov 2 Lippe) 

O-MBA20L7-40 
O-MBA20L7-46 

LC BIO-3 
Exh D, p. D-299 

Special-status species and 
sensitive natural communities 

H.4 Nov 2 BSK (Exhibit J to 
Nov 2 Lippe) 

O-MBA20L7-41 
O-MBA20L7-44 

LC BIO-1 
Exh D, p. D-291 

Wetlands 

H.4 Nov 2 BSK (Exhibit J to 
Nov 2 Lippe) 

O-MBA20L7-42 
O-MBA20L7-45 

LC BIO-4 
Exh D, p. D-302 

Avian impacts 

H.4 Nov 2 Ringelberg (Exhibit J 
to Nov 2 Lippe)  

O-MBA20L7-38 LC ERP-6 
Exh D, p. D-98 

General Comments on 
Environmental Topics  

  O-MBA20L7-39 LC BIO-2 
Exh D, p. D-294 

Biological resources setting 

  O-MBA20L7-40 LC BIO-3 
Exh D, p. D-299 

Special-status species and 
sensitive natural communities 

  O-MBA20L7-41 LC BIO-1 
Exh D, p. D-291 

Wetlands 

  O-MBA20L7-42 LC BIO-4 
Exh D, p. D-302 

Avian impacts 

  O-MBA20L7-43 LC HYD-5 
Exh D, p. D-330 

Water quality regulatory 
framework  

  O-MBA20L7-44 LC BIO-1 
Exh D, p. D-291 

Wetlands 

  O-MBA20L7-45 LC BIO-4 
Exh D, p. D-302 

Avian impacts 

  O-MBA20L7-46 LC BIO-3 
Exh D, p. D-299 

Special-status species and 
sensitive natural communities 

  O-MBA20L7-47 LC HYD-3 
Exh D, p. D-324 

Stormwater runoff during 
construction and operation 

H.4 Oct 7 Soluri Meserve O-MBA13S4-1 RTC BIO-5 
RTC, p. 13.19-25 

Wetlands 

a In the appeal letter, the Appellant mistakenly references a July 26 letter from Lippe. However, the Appellant is 
actually referring to a Lippe letter dated July 24, 2015 (coded in this appeal response as O-MBA11L5).  

b In the appeal letter, the Appellant references a November 2 letter from Lippe (coded in this appeal response as 
O-MBA20L7). Please note that the first page of this letter is dated November 2, 2015, however, pages 2 through 16 of 
this letter are dated November 3, 2015.  

 

H.5  Appeal Issue: Appellant states that the SEIR fails to include all feasible mitigation 
measures to lessen or mitigate impacts to state and/or federal jurisdictional wetland 
features. 

Summary of Appeal Response H.5: The project would not result in significant 
impacts on wetland habitat; therefore no mitigation is required. 
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Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

H.5 July 26 Lippe, pp. 11-15a O-MBA11L5-12 RTC BIO-1 
RTC, p. 13.19-1 

General approach to analysis 

H.5 July 26 Lippe, pp. 11-15a O-MBA11L5-13 RTC BIO-2 
RTC, p. 13.19-10 

Setting 
 

H.5 July 26 Lippe, pp. 11-15a O-MBA11L5-13 RTC BIO-6 
RTC, p. 13.19-40 

Avian impacts 

H.5 July 26 Lippe, pp. 11-15a O-MBA11L5-14 
O-MBA11L5-15 

RTC BIO-4 
RTC, p. 13.19-16 

Sensitive natural communities 

H.5 July 26 Lippe, pp. 11-15a O-MBA11L5-16 RTC BIO-5 
RTC, p. 13.19-25 

Wetlands 

H.5 July 16 BSK Wetlands 
(Exhibit K to Nov 2 Lippe) 

O-MBA20L7-28 LC BIO-1 
Exh D, p. D-291 

Wetlands 

H.5 July 21 Ringelberg (Exhibit 2 
to July 24 Lippe) 

O-MBA11L5-20 RTC BIO-1 
RTC, p. 13.19-1 

Approach to analysis 

H.5 July 21 Ringelberg (Exhibit 2 
to July 24 Lippe) 

O-MBA11L5-21 RTC BIO-2 
RTC, p. 13.19-10 

Setting 

H.5 July 21 Ringelberg (Exhibit 2 
to July 24 Lippe) 

O-MBA11L5-22 RTC BIO-3 
RTC, p. 13.19-12 

Special-status species 

H.5 July 21 Ringelberg (Exhibit 2 
to July 24 Lippe) 

O-MBA11L5-25 
O-MBA11L5-26 
O-MBA11L5-28 
O-MBA11L5-29 
O-MBA11L5-30 
O-MBA11L5-31 
O-MBA11L5-34 
O-MBA11L5-35 

RTC BIO-5 
RTC, p. 13.19-25 

Wetlands 

H.5 July 21 Ringelberg (Exhibit 2 
to July 24 Lippe) 

O-MBA11L5-23 
O-MBA11L5-25 
O-MBA11L5-34 

RTC BIO-6 
RTC, p. 13.19-40 

Avian impacts 

H.5 July 21 Ringelberg (Exhibit 2 
to July 24 Lippe) 

O-MBA11L5-24 
O-MBA11L5-32 
O-MBA11L5-33 

RTC BIO-4 
RTC, p. 13.19-16 

Sensitive natural communities 

H.5 Oct 29 BSK Wetland 
(Exhibit L to Nov 2 Lippe) 

O-MBA20L7-9 LC BIO-1 
Exh D, p. D-291 

Wetlands 

H.5 Nov 2 Lippe, pp. 12-13b O-MBA20L7-8 LC BIO-1 
Exh D, p. 291 

Wetlands 

H.5 Nov 2 BSK (Exhibit J to 
Nov 2 Lippe) 

O-MBA20L7-39 LC BIO-2 
Exh D, p. D-294 

Biological resources setting 

H.5 Nov 2 BSK (Exhibit J to 
Nov 2 Lippe) 

O-MBA20L7-40 
O-MBA20L7-46 

LC BIO-3 
Exh D, p. D-299 

Special-status species and 
sensitive natural communities 

H.5 Nov 2 BSK (Exhibit J to 
Nov 2 Lippe) 

O-MBA20L7-41 
O-MBA20L7-44 

LC BIO-1 
Exh D, p. D-291 

Wetlands 

H.5 Nov 2 BSK (Exhibit J to 
Nov 2 Lippe) 

O-MBA20L7-42 
O-MBA20L7-45 

LC BIO-4 
Exh D, p. D-302 

Avian impacts 
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Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

H.5 Nov 2 Ringelberg (Exhibit J 
to Nov 2 Lippe)  

This is the same letter as 11/2/15 letter from BSK, above 

a In the appeal letter, the Appellant mistakenly references a July 26 letter from Lippe. However, the Appellant is 
actually referring to a Lippe letter dated July 24, 2015 (coded in this appeal response as O-MBA11L5).  

b In the appeal letter, the Appellant references a November 2 letter from Lippe (coded in this appeal response as 
O-MBA20L7). Please note that the first page of this letter is dated November 2, 2015, however, pages 2 through 16 of 
this letter are dated November 3, 2015. For consistency, this appeal response refers to this Lippe letter as being dated 
November 2, 2015. 

 

H.6  Appeal Issue: The SEIR fails to include all feasible mitigation to lessen or mitigate the 
significant and unavoidable cumulative impact associated with exceeding of the 
capacity of the Mariposa Pump Station. 

Summary of Appeal Response H.6: As discussed in Impact UT-5 of the SEIR, the 
project wastewater flows would not cause the Mariposa Pump Station to exceed 
its pumping capacity. However, the SFPUC anticipates that it would need to 
replace or upgrade the Mariposa Pump Station to accommodate future 
cumulative flows, including those from build-out of the Mission Bay 
Redevelopment Plan and UCSF Long Range Development Plan. Needed 
improvements and the timing of these improvements to the pump station will be 
determined by the SFPUC in the future in consideration of its overall wastewater 
control system and are outside of the project sponsor’s control. Further, because 
the exact nature of the improvements is not designed, it cannot be said with 
certainty whether impacts associated with the construction of any such 
improvements will be less than significant. Thus, there are no feasible mitigation 
measures within the control of the project sponsor to mitigate the cumulative 
effects related to exceeding the capacity of the Mariposa Pump Station. 

Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

H.6 July 26 Lippe, pp. 1-10a O-MBA11L5-2 
O-MBA11L5-10 

RTC UTIL-3 
RTC, p. 13.17-7 

Environmental effects of new 
facilities 

H.6 July 26Lippe, pp. 1-10a O-MBA11L5-3 RTC UTIL-6 
RTC, p. 13.17-17 
RTC HYD-3 
RTC, p. 13.21-14 

Description of interim 
improvements 

H.6 Nov 2 Lippe, pp. 8-12b O-MBA20L7-6 LC UTIL-1 
Exh D, p. D-272 

Cumulative impacts on 
wastewater facilities 

H.6 Nov 2 BSK (Exhibit I to 
Nov 2 Lippe) 

O-MBA20L7-35 LC HYD-4 
Exh D, p. D-328 

Water quality, interim 
wastewater system 
improvements 

H.6 Nov 2 BSK (Exhibit I to 
Nov 2 Lippe) 

O-MBA20L7-36 LC HYD-1 
Exh D, p. D-313 

NPDES permit compliance 



Page A-44 
Responses to Appeal of Certification of Final SEIR, Exhibit A 

Event Center and Mixed-Use Development at Mission Bay Blocks 29-32 

Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

H.6 Nov 2 BSK (Exhibit I Nov 2 
Lippe) 

O-MBA20L7-37 LC UTIL-2 
Exh D, p. D-276 

Description of interim 
improvements 

H.6  Nov 2 Ringelberg (Exhibit I 
to Nov 2 Lippe) 

This is the same letter as Nov 2 BSK, above 

a In the appeal letter, the Appellant mistakenly references a July 26 letter from Lippe. However, the Appellant is 
actually referring to a Lippe letter dated July 24, 2015 (coded in this appeal response as O-MBA11L5).  

b In the appeal letter, the Appellant references a November 2 letter from Lippe (coded in this appeal response as 
O-MBA20L7). Please note that the first page of this letter is dated November 2, 2015, however, pages 2 through 16 of 
this letter are dated November 3, 2015. For consistency, this appeal response refers to this Lippe letter as being dated 
November 2, 2015. 

 

H.7 Appeal Issue: Appellant states that the DSEIR is not sufficient as an informational 
document with respect to the Project's flooding risk and inundation impacts. 

Summary of Appeal Response H.7: As discussed in Impact HY-7 of the SEIR, the 
project site is not within the existing 100-year flood zone and would not be subject 
to future flooding as a result of sea level rise in 2050 based on the projected 
amount of sea-level rise. Temporary flooding could occur by 2100 as a result of 
100-year flooding in combination with sea level rise. However, the project 
includes flood resilient features consistent with San Francisco’s Floodplain 
Management Ordinance for construction in flood zones. Below grade structures, 
including the parking garage and practice courts would be vulnerable to 
temporary inundation, but feasible flood proofing measures, such as installation 
of sand bags or flood barriers at the parking garage entrances would prevent 
impacts from flooding under this scenario if necessary. Flooding as a result of 
stormwater runoff would not occur because, while the storm sewer system is 
designed to accommodate the five-year storm in accordance with the Mission Bay 
and San Francisco subdivision regulations, the corridors used to convey overland 
stormwater flows in excess of the five‐year storm are designed to accommodate 
100‐year flood flows, also in accordance with the subdivision regulations. 

Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

H.7 July 26 Lippe, pp. 15-16a O-MBA11L5-17 RTC HYD-6 
RTC, p. 13.21-30 

Flooding as a result of 
stormwater runoff 

H.7 July 26 Lippe, pp. 15-16a O-MBA11L5-18 RTC HYD-7 
RTC, p. 13.21-33 

Flooding as a result of sea level 
rise 

a In the appeal letter, the Appellant mistakenly references a July 26 letter from Lippe. However, the Appellant is 
actually referring to a Lippe letter dated July 24, 2015 (coded in this appeal response as O-MBA11L5).  

_________________________ 
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TOPIC I: NOISE 

I.1 Appeal Issue: Appellant does not describe any specific issues and only lists the 
documents listed below as the grounds for appeal. 

Summary of Appeal Response I.1: All comment letters and supporting 
documentation previously submitted to OCII have been reviewed and 
substantive comments have been responded to in writing in the Response to 
Comments document or in Exhibit D of this appeal response. Refer to appeal 
responses I.2 to I.4 for responses to specific issues. 

Appeal 
Code 

Previous Comment/  
Letter Cited Comment Code Response Code Topic 

I.1 July 25, Lippe O-MBA9L3-1 to 
O-MBA9L3-9 

RTC Section 
13.12, pp. 13.12-1 
to 13.12-29 

Various Noise Issues, see 
appeal issues below for specific 
issues 

I.1 July 24, Hubacha O-MBA9L3-6 to 
O-MBA9L3-9 

RTC Section 
13.12, pp. 13.12-1 
to 13.12-29 

Various Noise Issues 

I.1 Nov 2, Lippeb O-MBA20L7-9 LC NOI-1 
Exh D, p. D-197 

Noise significance thresholds 

I.1 Nov 2, Hubach O-MBA20L7-50 
to  
O-MBA20L7-52 

LC NOI-1 and 
LC NOI-2 
Exh D, p. D-197 

Noise significance thresholds, 
and Noise impacts of project 
refinements 

a In the appeal letter, the Appellant mistakenly references a July 24 letter from Hubach. However, the Appellant is 
actually referring to a Hubach letter dated July 22, 2015 (coded in this appeal response as O-MBA9L3).  

b In the appeal letter, the Appellant references a November 2 letter from Lippe (coded in this appeal response as 
O-MBA20L7). Please note that the first page of this letter is dated November 2, 2015, however, pages 2 through 16 of 
this letter are dated November 3, 2015. For consistency, this appeal response refers to this Lippe letter as being dated 
November 2, 2015. 

 

I.2 Appeal Issue: The appellant questions use of the San Francisco Noise Ordinance in 
assessing the significance of project-generated noise. The RTC document responses 
regarding use of the San Francisco Police Code as thresholds of significance is 
inconsistent with CEQA. 

Summary of Appeal Response I.2: The noise analyses of the SEIR apply not 
only the limitation on construction equipment noise level (80 decibels at 
100 feet) in the Police Code as a tool for determining significance but also apply 
a 10 decibel increase over existing conditions for assessment of construction 
noise impacts. The SEIR does not rely solely on compliance with regulatory 
standards in the Police Code to determine whether noise impacts are considered 
significant, the analysis for construction-related noise impacts also discusses the 
Mission Bay Good Neighbor Policy. The approach used is consistent with 
Appendix G of the CEQA Guidelines, which calls for addressing whether the 
proposed project would result in a substantial temporary or periodic increase in 
ambient noise levels in the project vicinity above levels existing without the 
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project but leaves the determination of the quantitative threshold to be applied 
at the discretion of the lead agency. Thus, the approach used is consistent with 
the CEQA Guidelines in that it considered whether construction activities 
would increase ambient noise above the 10 decibel level, an increased above 
which the FSEIR judged to be significant because it would result in a more than 
doubling of existing noise levels. 

Appeal 
Code 

Previous Comment/  
Letter Cited Comment Code Response Code Topic 

I.2 July 25, Lippe O-MBA9L3-1 to 
O-MBA9L3-9 

RTC Section 
13.12, pp. 13.12-1 
to 13.12-29 

Various Noise Issues, see 
appeal issues below for specific 
issues 

I.2 July 24, Hubacha O-MBA9L3-6 to 
O-MBA9L3-9 

RTC Section 
13.12, pp. 13.12-1 
to 13.12-29 

Various Noise Issues 

I.2 Nov 2, Lippe FSEIR, pp. 1-2, 
14-15b 

O-MBA20L7-1 LC ERP-1 
Exh D p. D-71 

Adequacy of SEIR and CEQA 
process 

  O-MBA20L7-2 LC ERP-4 
Exh D, p. D-89 

Public Comment 

  O-MBA20L7-9 LC NOI-1 
Exh D, p. D-197 

Noise significance thresholds 

I.2 Nov 2, Hubach O-MBA20L7-50 
to  
O-MBA20L7-52 

LC NOI-1 and 
LC NOI-2 
Exh D, p. D-197 

Noise significance thresholds, 
and Noise impacts of project 
refinements 

a In the appeal letter, the Appellant mistakenly references a July 24 letter from Hubach. However, the Appellant is 
actually referring to a Hubach letter dated July 22, 2015 (coded in this appeal response as O-MBA9L3).  

b In the appeal letter, the Appellant references a November 2 letter from Lippe (coded in this appeal response as O-
MBA20L7). Please note that the first page of this letter is dated November 2, 2015, however, pages 2 through 16 of this 
letter are dated November 3, 2015. For consistency, this appeal response refers to this Lippe letter as being dated 
November 2, 2015. 

 

I.3 Appeal Issue: The SEIR uses ambient plus increment thresholds of significance for all 
noise impacts, which the Appellant asserts is a legal error. 

Summary of Appeal Response I.3: The commenter’s disagreement over the 
methodology used in the SEIR is noted. However a lead agency is vested with 
discretion to choose the proper significance threshold and does not violate 
CEQA when it chooses to reject different thresholds proposed by a project 
opponent. It should be noted that the CEQA Guidelines Appendix G, Section XII 
(c) calls for determining whether the project causes "A substantial permanent 
increase in ambient noise levels in the project vicinity above levels existing 
without the project" and Section XII (d) calls for determining whether the project 
causes "A temporary or periodic increase in ambient noise levels in the project 
vicinity above levels existing without the project." The noise impact 
methodology used in the SEIR responds directly to those CEQA Guideline 
inquiries with respect to identifying whether or not the project would result in a 
substantial increase over ambient noise levels. 
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Appeal 
Code 

Previous Comment/  
Letter Cited Comment Code Response Code Topic 

I.3 July 24, Hubach, p. 5a O-MBA9L3-8 RTC NOI-2b 
RTC p. 13.12-14 

Operational noise thresholds 

I.3 July 25, Lippe O-MBA9L3-1 to 
O-MBA9L3-9 

RTC Section 
13.12, pp. 13.12-1 
to 13.12-29 

Various Noise Issues, see 
appeal issues below for specific 
issues 

I.3 July 24, Hubacha O-MBA9L3-6 to 
O-MBA9L3-9 

RTC Section 
13.12, pp. 13.12-1 
to 13.12-29 

Various Noise Issues 

I.3 Nov 2, Lippe FSEIR, pp. 1-2, 
14-15b 

O-MBA20L7-1 LC ERP-1 
Exh D, p. D-71 

Adequacy of SEIR and CEQA 
process 

  O-MBA20L7-2 LC ERP-4 
Exh D, p. D-89 

Public Comment 

  O-MBA20L7-9 LC NOI-1 
Exh D, p. D-197 

Noise significance thresholds 

I.3 Nov 2, Hubach O-MBA20L7-50 
to  
O-MBA20L7-52 

LC NOI-1 and 
LC NOI-2 
Exh D, p. D-197 

Noise significance thresholds, 
and Noise impacts of project 
refinements 

a In the appeal letter, the Appellant mistakenly references a July 24 letter from Hubach. However, the Appellant is 
actually referring to a Hubach letter dated July 22, 2015 (coded in this appeal response as O-MBA9L3).  

b In the appeal letter, the Appellant references a November 2 letter from Lippe (coded in this appeal response as O-
MBA20L7). Please note that the first page of this letter is dated November 2, 2015, however, pages 2 through 16 of this 
letter are dated November 3, 2015. For consistency, this appeal response refers to this Lippe letter as being dated 
November 2, 2015. 

 

I.4 Appeal Issue: The SEIR does not use thresholds of significance based on human health 
and welfare.  

Summary of Appeal Response I.4: See responses above to Appeal Issues I.2 and 
I.3. 

Appeal 
Code 

Previous Comment/  
Letter Cited Comment Code Response Code Topic 

I.4 July 25, Lippe, pp. 4-7  O-MBA9L3-2 RTC NOI-2a 
RTC, p. 13.12-6 

Construction noise thresholds 

  O-MBA9L3-3 RTC NOI-3 
RTC, p. 13.12-21 

Construction noise impacts 

  O-MBA9L3-4 RTC NOI-2b 
RTC, p. 13.12-14 

Operational noise thresholds 

  O-MBA9L3-5 RTC NOI-5 
RTC, p. 13.12-26 

Vibration impacts 

I.4 July 24, Hubach, pp. 3-6a O-MBA9L3-8 RTC NOI-2b 
RTC, p. 13.12-14 

Operational noise thresholds 

  O-MBA9L3-9 RTC NOI-5 
RTC, p. 13.12-26 

Vibration impacts 

I.4 Nov 2, Lippe FSEIR, pp. 1-2, 
14-15b 

O-MBA20L7-1 LC ERP-1 
Exh D, p. D-71 

Adequacy of SEIR and CEQA 
process 

  O-MBA20L7-2 LC ERP-4 
Exh D, p. D-89 

Public Comment 
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Appeal 
Code 

Previous Comment/  
Letter Cited Comment Code Response Code Topic 

I.4 
(cont.) 

Nov 2, Lippe FSEIR, pp. 1-2, 
14-15b 

O-MBA20L7-9 LC NOI-1 
Exh D, p. D-197 

Noise significance thresholds 

I.4 Nov 2, Hubach O-MBA20L7-50 
to  
O-MBA20L7-52 

LC NOI-1 and 
LC NOI-2 
Exh D, p. D-197 

Noise significance thresholds, 
and Noise impacts of project 
refinements 

a In the appeal letter, the Appellant mistakenly references a July 24 letter from Hubach. However, the Appellant is 
actually referring to a Hubach letter dated July 22, 2015 (coded in this appeal response as O-MBA9L3).  

b In the appeal letter, the Appellant references a November 2 letter from Lippe (coded in this appeal response as O-
MBA20L7). Please note that the first page of this letter is dated November 2, 2015, however, pages 2 through 16 of this 
letter are dated November 3, 2015. For consistency, this appeal response refers to this Lippe letter as being dated 
November 2, 2015. 

_________________________ 

TOPIC J: GREENHOUSE GASES EMISSIONS 

J.1 Appeal Issue: The SEIR's conclusion that greenhouse gases (GHG) emissions are less 
than significant is not supported by substantial evidence. 

Summary of Appeal Response J.1: The SEIR GHG emissions impact analysis 
was conducted consistent with San Francisco's Greenhouse Gas Reduction Strategy, 
as approved by the Bay Area Air Quality Management District (BAAQMD) and 
consistent with CEQA Guidelines Sections 15064.4 and 15183.5. The SEIR GHG 
emissions analysis determined that the proposed project would be consistent 
with San Francisco’s Greenhouse Gas Reduction Strategy, as documented on the 
Greenhouse Gas Analysis Compliance Checklist, whereby the project would 
reduce its GHG emissions through compliance with regulations and policies to 
increase energy efficiency, implement green building strategies, adopt zero 
waste strategies, incorporate recycling and composting, and more. Because the 
City's local GHG reduction targets are more aggressive than those of the region 
or the State, consistency with the City's Greenhouse Gas Reduction Strategy 
necessarily demonstrates consistency with the State's GHG regulations, the 
Governor's executive orders, and the Bay Area 2010 Clean Air Plan. Therefore, 
the project's impacts related to GHG emissions were determined to be less than 
significant. 

The appellant has raised a number of concerns that mistakenly conflates the 
GHG emissions impact analysis for the SEIR with the GHG analysis required 
under the AB 900 process. The analysis for the AB 900 process is a separate and 
distinct requirement for the project to qualify as an environmental leadership 
project under AB 900 and was not used to support the CEQA analysis in the 
SEIR. 
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Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

J.1 June 30, oral comments by 
Osha Meserve 

PH-Meserve-4 RTC GHG-2 
RTC, p. 13-14-5 

Greenhouse gases emissions, 
approach to analysis 

J.1 June 30, oral comments by 
Susan Vaughn 

PH-Vaughn-2 
PH-Vaughn-3 
PH-Vaughn-5 

RTC GHG-2 
RTC, p. 13-14-5 

Greenhouse gases emissions, 
approach to analysis 

J.1 July 26, Soluri Meserve, 
pp. 2-6 

O-MBA7S2-2 
O-MBA7S2-5 

RTC GHG-2 
RTC, p. 13-14-5 

Greenhouse gases emissions, 
approach to analysis 

  O-MBA7S2-3 
O-MBA7S2-4 

RTC AB-1 
RTC, p. 13.4-10 

AB 900 Environmental 
Leadership Certification 

J.1 July 27, Susan Vaughn, 
Sierra Club 

O-Sierra-6 
O-Sierra-10 
O-Sierra-11 

RTC GHG-2 
RTC, p. 13-14-5 

Greenhouse gases emissions, 
approach to analysis 

  O-Sierra-9 
O-Sierra-10 
O-Sierra-11 

RTC AB-1 
RTC, p. 13.4-10 

AB 900 Environmental 
Leadership Certification 

J.1 July 20, Patrick Sullivan and 
John Henkelman (Exhibit A 
to July 26 Soluri Meserve) 

O-MBA7S2-41 RTC GHG-2 
RTC, p. 13-14-5 

Greenhouse gases emissions, 
approach to analysis 

O-MBA7S2-40 
O-MBA7S2-41 

RTC AB-1 
RTC, p. 13.4-10 

AB 900 Environmental 
Leadership Certification 

J.1 Nov 2, Soluri Meserve,  
pp. 3-6 

O-MBA16S6-3 LC GHG-1 
Exh D, p. D-256 

Greenhouse gases emissions, 
approach to analysis 

J.1 Nov 2, Patrick Sullivan and 
John Henkelman (Exhibit 1 
to Nov 2 Soluri Meserve) 

O-MBA16S6-11 LC GHG-1 
Exh D, p. D-256 

Greenhouse gases emissions, 
approach to analysis 

 

J.2 Appeal Issue: The appellant asserts that recirculation is required due to the Final SEIR's 
change in approach to GHG analysis from the Draft SEIR. 

Summary of Appeal Response J.2: The appellant is mistaken. There was no 
change in approach between the Draft and Final SEIR for the GHG emissions 
impact analysis. The RTC document provided some text revisions to clarify this 
point. The appellant has raised a number of concerns that mistakenly conflates the 
GHG emissions impact analysis for the SEIR with the GHG analysis required 
under the AB 900 process. The analysis for the AB 900 process is a separate and 
distinct requirement for the project to qualify as an environmental leadership 
project under AB 900 and was not used to support the CEQA analysis in the SEIR. 
Recirculation is not warranted on the basis of the appellant's concerns on the 
approach to the GHG emissions impact analysis. 

Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

J.2 Nov 2, Soluri Meserve,  
pp. 3-6 

O-MBA16S6-3 LC GHG-1 
Exh D, p. D-256 

Greenhouse gases emissions, 
approach to analysis 

J.2 Nov 2, Patrick Sullivan and 
John Henkelman (Exhibit 1 
to Nov 2 Soluri Meserve) 

O-MBA16S6-11 LC GHG-1 
Exh D, p. D-256 

Greenhouse gases emissions, 
approach to analysis 
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J.3 Appeal Issue: The appellant asserts that because quantitative methods of GHG 
emissions analysis are available, that the SEIR is required to employ them. 

Summary of Appeal Response J.3: As described above in Summary of Appeal 
Response J.1, the SEIR GHG impact analysis was conducted consistent with the 
requirements of CEQA, using methods approved by the BAAQMD. The 
appellant is erroneous in stating that a quantitative method of analysis is 
required by law. 

Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

J.3 Nov 2, Patrick Sullivan and 
John Henkelman (Exhibit 1 
to Nov 2 Soluri Meserve) 

O-MBA16S6-11 LC GHG-1 
Exh D, p. D-256 

Greenhouse gases emissions, 
approach to analysis 

J.3 Nov 2, Soluri Meserve,  
pp. 4-5 

O-MBA16S6-3 LC GHG-1 
Exh D, p. D-256 

Greenhouse gases emissions, 
approach to analysis 

 

J.4 Appeal Issue: The appellant states that the SEIR fails to require all feasible mitigation of 
the GHG emissions of the project. 

Summary of Appeal Response J.4: The SEIR GHG emissions impact analysis 
determined that the project would generate GHG emissions but not at levels that 
would result in a significant impact on the environment or conflict with any 
policy, plan, or regulation adopted for the purpose of reducing GHGs. Therefore, 
this impact would be less than significant and no mitigation is required. 

Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

J.4 July 26, Soluri Meserve,  
pp. 4-6 

O-MBA7S2-5 RTC GHG-2 
RTC p. 13-14-5 

Greenhouse gases emissions, 
approach to analysis 

J.4 Nov 2, Soluri Meserve,  
pp. 3-6 

O-MBA16S6-3 LC GHG-1 
Exh D, p. D-256 

Greenhouse gases emissions, 
approach to analysis 

 

J.5 Appeal Issue: The SEIR conflates analysis of the Project's design features (Improvement 
Measures) and mitigation measures, and thus fails to consider whether other possible 
mitigation measures would be more effective.  

Summary of Appeal Response J.5: As described in Summary of Appeal 
Response J.4, the project's GHG emissions impact was determined to be less than 
significant, and therefore no mitigation is required. The appellant's issue 
regarding mitigation measures is irrelevant. However, in acknowledgment of the 
proposed project's designation as an environmental leadership project under 
AB 900 and its associated requirements, the SEIR includes Improvement Measure 
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I-C-GG-1, Purchase Voluntary Carbon Credits. As with all improvement 
measures included in the SEIR, Improvement Measure I-C-GG-1 is included in the 
MMRP to confirm the project sponsor implements the measure. 

J.6 Appeal Issue: The Final SEIR fails to respond to comments about the GHG analysis and 
why it was proper to exclude the office towers from the GHG emissions inventory. 

Summary of Appeal Response J.6: The appellant has mistakenly conflated the 
GHG emissions impact analysis for the SEIR with the GHG analysis required 
under the AB 900 process. The quantification of GHG emissions for AB 900 is 
separate and independent from the determination of significance required for 
CEQA. Thus, whether or not the AB 900 GHG emissions quantification included 
the office towers is immaterial to the determination of CEQA significance. For 
the purposes of the CEQA analysis, the SEIR analyzes potential GHG emission 
impacts for the entire project, including the office towers, using the City's 
Greenhouse Gas Reduction Strategy. 

Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

J.6 Nov 2, Soluri Meserve,  
pp. 3-6 

O-MBA16S6-3 LC GHG-1 
Exh D, p. D-256 

Greenhouse gases emissions, 
approach to analysis 

_________________________ 

TOPIC K: GEOLOGY AND SOILS  

K.1  Appeal Issue: Appellant states that the Record contains substantial evidence 
supporting a fair argument that the Project will result in potentially significant Geology 
and Soils impacts or, alternatively, supplemental review is required under Public 
Resources Code section 21166. 

Summary of Appeal Response K.1: As discussed in Response RTC-GEO-1, FSEIR 
p. 13.20-8, there is a well-established regulatory framework and permitting 
process in place, enforced through the San Francisco Department of Building 
Inspection (DBI) Site Permit process and the San Francisco Building Code, which 
would require the detailed construction plans for the event center to be designed 
to current building code requirements for a “public assembly use” occupancy that 
would withstand seismic and geotechnical hazards as discussed in Impact GE-1 of 
the Initial Study. The extensive permitting and inspection process also would 
ensure that the building is constructed in accordance with the approved 
construction plans. Therefore, the project would not result in significant Geology 
and Soils impact, and supplemental review is not required. The overall approach 
to analysis used in the Initial Study has been found to be legally adequate in 
numerous legal cases as explained in Response RTC-GEO-1. 
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Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

K.1 July 26 Soluri Meserve, 
pp. 13-20 

O-MBA7S2-11 
O-MBA7S2-12 
O-MBA7S2-13 
O-MBA7S2-18 
O-MBA7S2-20 

RTC GEO-1 
RTC, p. 13.20-1 

Approach to analysis 
 

  O-MBA7S2-20 RTC GEO-6 
RTC, p. 13.20-25 

Mitigation for corrosive soils 

  O-MBA7S2-14 RTC GEO-3 
RTC, p. 13.20-19 

Mitigation for liquefaction-
related hazards 

  O-MBA7S2-15 RTC GEO-4 
RTC, p. 13.20-21 

Foundation system design 

  O-MBA7S2-16 RTC GEO-5 
RTC, p. 13.20-23 

Impacts of pile driving and 
dewatering 

K.1 July 21 Karp, pp. 1-11 
(Exhibit C to July 26 Soluri 
Meserve) 

O-MBA7S2-60 RTC GEO-1 
RTC, p. 13.20-1 

Approach to analysis 

K.1 July 20 Cline and Balasek, 
pp. 1-9 (Exhibit D to July 26 
Soluri Meserve) 1-18 

O-MBA7S2-68 
O-MBA7S2-70 
O-MBA7S2-72 

RTC GEO-2 
RTC, p. 13.20-15 

1998 Mission Bay FSEIR 
analysis 
 

  O-MBA7S2-68 
O-MBA7S2-75 
O-MBA7S2-78 
O-MBA7S2-80 
O-MBA7S2-88 
O-MBA7S2-90 

RTC GEO-3 
RTC, p. 13.20-19 

Mitigation for liquefaction-
related hazards 

  O-MBA7S2-76 
O-MBA7S2-77 
O-MBA7S2-79 
O-MBA7S2-84 
O-MBA7S2-86 

RTC GEO-1 
RTC, p. 13.20-1 
 

Approach to analysis 

  O-MBA7S2-81 
O-MBA7S2-82 

RTC GEO-5 
RTC, p. 13.20-23 

Impacts of pile driving and 
dewatering 

K.1 Nov 2 Cline and Balasek 
(Exhibit 2 to Nov 2 Soluri 
Meserve) 

O-MBA16S6-12 LC GEO-2 
Exh D, p. D-306 

Reliance on building code 
requirements and emergency 
response 

K.1 Nov 2 Soluri Meserve, pp. 9-
11 

O-MBA16S6-6 LC GEO-1 
Exh D, p. D-304 

Geology approach to analysis, 
tiering 

 

K.2  Appeal Issue: Appellant states that the SEIR should not rely on the 1998 SEIR analysis 
of Geology and Soils because the Project is different than the project described in the 
1998 FSEIR, the 1998 FSEIR relies on outdated data and methodology to analyze 
impacts and conditions have changed such that the 1998 FSEIR does not describe the 
present conditions at the site. 

Summary of Appeal Response K.2: As discussed in Response RTC-GEO-2 (FSEIR 
p. 13.20-17) and Impact GE-1 of the Initial Study (pp. 86 and 87), the proposed 
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project would be constructed in accordance with current San Francisco Building 
Code requirements, implementing the recommendations of a site-specific 
geotechnical investigation that would be conducted for the proposed project. This 
would ensure that geologic and seismic impacts of the project are appropriately 
addressed. While this approach is consistent with the conclusions of the 1998 
Mission Bay FSEIR that geologic and seismic impacts would be less than 
significant with the then current building code, the approach does not rely on the 
data and methodology used in the 1998 Mission Bay FSEIR. Compliance with 
current building code requirements results in construction of a more seismically 
safe building than one that would have been constructed under previous building 
code versions. 

Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

K.2 July 26 Soluri Meserve, 
pp. 13-20 

O-MBA7S2-11 
O-MBA7S2-12 
O-MBA7S2-13 
O-MBA7S2-18 
O-MBA7S2-20 

RTC GEO-1 
RTC, p. 13.20-1 

Approach to analysis 
 

  O-MBA7S2-20 RTC GEO-6 
RTC, p. 13.20-25 

Mitigation for corrosive soils 

  O-MBA7S2-14 RTC GEO-3 
RTC, p. 13.20-19 

Mitigation for liquefaction-
related hazards 

  O-MBA7S2-15 RTC GEO-4 
RTC, p. 13.20-21 

Foundation system design 

  O-MBA7S2-16 RTC GEO-5 
RTC, p. 13.20-23 

Impacts of pile driving and 
dewatering 

K.2 July 21 Karp, pp. 1-11 
(Exhibit C to July 26 Soluri 
Meserve) 

O-MBA7S2-60 RTC GEO-1 
RTC, p. 13.20-1 

Approach to analysis 

K.2 July 20 Cline and Balasek, 
pp. 1-18 (Exhibit D to 
July 26 Soluri Meserve) 

O-MBA7S2-68 
O-MBA7S2-70 
O-MBA7S2-72 

RTC GEO-2 
RTC, p. 13.20-15 

1998 Mission Bay FSEIR 
analysis 

  O-MBA7S2-68 
O-MBA7S2-75 
O-MBA7S2-78 
O-MBA7S2-80 
O-MBA7S2-88 
O-MBA7S2-90 

RTC GEO-3 
RTC, p. 13.20-19 

Mitigation for liquefaction-
related hazards 

  O-MBA7S2-76 
O-MBA7S2-77 
O-MBA7S2-79 
O-MBA7S2-84 
O-MBA7S2-86 

RTC GEO-1 
RTC, p. 13.20-1 

Approach to analysis 

  O-MBA7S2-81 
O-MBA7S2-82 

RTC GEO-5 
RTC, p. 13.20-23 

Impacts of pile driving and 
dewatering 

K.2 Nov 2 Cline and Balasek, 
pp. 1-4 (Exhibit 2 to Nov 2 
Soluri Meserve) 

O-MBA16S6-12 LC GEO-2 
Exh D, p. D-306 

Reliance on building code 
requirements and emergency 
response 

K.2 Nov 2 Soluri Meserve, pp. 9-
11 

O-MBA16S6-6 LC GEO-1 
Exh D, p. D-304 

Geology approach to analysis, 
tiering 
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K.3  Appeal Issue: Appellant states that the EIR defers development of mitigation measures 
necessary to ensure that Geology and Soils impacts are mitigated to less than 
significant levels. 

Summary of Appeal Response K.3: The appellant conflates regulatory 
requirements with mitigation measures. Under CEQA, impacts related to 
seismic phenomena such as ground shaking and seismically-induced ground 
failure (including liquefaction, lateral spread, and seismically-induced 
settlement) would be significant if the project would expose people or structures 
to potential substantial adverse effects related to these phenomena. Compliance 
with current building code requirements that are enforceable through DBI’s Site 
Permit process would ensure that people and structures would not be exposed 
to such adverse effects. Therefore, the requirements of the building code are not 
mitigation measures, rather they are enforceable and mandatory regulatory 
requirements that would ensure that significant adverse geologic and seismic 
impacts are avoided. 

Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

K.3 July 26 Soluri Meserve, 
pp. 13-20 

O-MBA7S2-11 
O-MBA7S2-12 
O-MBA7S2-13 
O-MBA7S2-18 
O-MBA7S2-20 

RTC GEO-1 
RTC, p. 13.20-1 

Approach to analysis 
 

  O-MBA7S2-20 RTC GEO-6 
RTC, p. 13.20-25 

Mitigation for corrosive soils 

K.3 July 21 Karp, pp. 1-11 
(Exhibit C to July 26 Soluri 
Meserve) 

O-MBA7S2-60 RTC GEO-1 
RTC, p. 13.20-1 

Approach to analysis 

K.3 July 20 Cline and Balasek, 
pp. 1-18 (Exhibit D to July 
26 Soluri Meserve)  

O-MBA7S2-68 
O-MBA7S2-70 
O-MBA7S2-72 

RTC GEO-2 
RTC, p. 13.20-15 

1998 Mission Bay FSEIR 
analysis 

K.3 July 20 Cline and Balasek, 
pp. 1-18 (Exhibit D to July 
26 Soluri Meserve) 

O-MBA7S2-68 
O-MBA7S2-75 
O-MBA7S2-78 
O-MBA7S2-80 
O-MBA7S2-88 
O-MBA7S2-90 

RTC GEO-3 
RTC, p. 13.20-19 

Mitigation for liquefaction-
related hazards 

K.3 July 20 Cline and Balasek, 
pp. 1-18 (Exhibit D to July 
26 Soluri Meserve)  

O-MBA7S2-76 
O-MBA7S2-77 
O-MBA7S2-79 
O-MBA7S2-84 
O-MBA7S2-86 

RTC GEO-1 
RTC, p. 13.20-1 

Approach to analysis 

K.3 July 20 Cline and Balasek, 
pp. 1-18 (Exhibit D to July 
26 Soluri Meserve)  

O-MBA7S2-81 
O-MBA7S2-82 

RTC GEO-5 
RTC, p. 13.20-23 

Impacts of pile driving and 
dewatering 
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Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

K.3 Nov 2 Cline and Balasek, 
pp. 1-4 (Exhibit 2 to Nov 2 
Soluri Meserve) 

O-MBA16S6-12 LC GEO-2 
Exh D, p. D-306 

Reliance on building code 
requirements and emergency 
response 

K.3 Nov 2 Soluri Meserve, pp. 9-
11 

O-MBA16S6-6 LC GEO-1 
Exh D, p. D-304 

Geology approach to analysis, 
tiering 

 

K.4  Appeal Issue: Appellant states that Recirculation is required due to new information 
presented in the FSEIR and within the Record regarding Geology and Soils impacts. 

Summary of Appeal Response K.4: The information provided in Section 13.20 
of the Responses to Comments document provide clarification and legal 
precedence supporting the analysis used the analysis of geologic and seismic 
impacts discussed in Section E.14 of the Initial Study. The responses do not 
provide new information, and recirculation is not required.  

Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

K.4 July 21 Karp, pp. 1-11 
(Exhibit C to July 26 Soluri 
Meserve)a 

O-MBA7S2-60 RTC GEO-1 
RTC, p. 13.20-1 

Approach to analysis 

K.4 July 20 Cline and Balasek, 
pp. 1-18 (Exhibit D to July 
26 Soluri Meserve)  

O-MBA7S2-68 
O-MBA7S2-70 
O-MBA7S2-72 

RTC GEO-2 
RTC, p. 13.20-15 
 

1998 Mission Bay FSEIR 
analysis 
 

K.4 July 20 Cline and Balasek, 
pp. 1-18 (Exhibit D to July 
26 Soluri Meserve) 

O-MBA7S2-68 
O-MBA7S2-75 
O-MBA7S2-78 
O-MBA7S2-80 
O-MBA7S2-88 
O-MBA7S2-90 

RTC GEO-3 
RTC, p. 13.20-19 

Mitigation for liquefaction-
related hazards 

K.4 July 20 Cline and Balasek, 
pp. 1-18 (Exhibit D to July 
26 Soluri Meserve) 

O-MBA7S2-76 
O-MBA7S2-77 
O-MBA7S2-79 
O-MBA7S2-84 
O-MBA7S2-86 

RTC GEO-1 
RTC, p. 13.20-1 
 

Approach to analysis 

K.4 July 20 Cline and Balasek, 
pp. 1-18 (Exhibit D to July 
26 Soluri Meserve)  

O-MBA7S2-81 
O-MBA7S2-82 

RTC GEO-5 
RTC, p. 13.20-23 

Impacts of pile driving and 
dewatering 

a In the appeal letter, the Appellant mistakenly references a July 22, 2015 letter from Lawrence Karp. However, the 
Appellant is actually referring to a Lawrence Karp letter dated July 21, 2015 (coded in this appeal response as O-
MBA7S2). The correct date of the letter is presented in the table, above. 

 



Page A-56 
Responses to Appeal of Certification of Final SEIR, Exhibit A 

Event Center and Mixed-Use Development at Mission Bay Blocks 29-32 

K.5  Appeal Issue: The FSEIR fails to adequately respond in good faith to comments about 
Geology and Soils analysis. 

Summary of Appeal Response K.5: Section 13.20 of the Responses to Comments 
document includes extensive responses to each and every comment received on 
Section E.4 of the Initial Study, Geology and Soils, and provides legal precedence 
for the approach to analysis used in the Initial Study. Comments received since 
certification of the SEIR are addressed in Exhibit D of this document. 

Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

K.5 Nov 2 Cline and Balasek, 
pp. 1-4 (Exhibit 2 to Nov 2 
Soluri Meserve) 

O-MBA16S6-12 LC GEO-2 
Exh D, p. D-306 

Reliance on building code 
requirements and emergency 
response 

_________________________ 

TOPIC L: HAZARDS AND HAZARDOUS MATERIALS  

L.1  Appeal Issue: The Record contains substantial evidence supporting a fair argument 
that the Project will result in potentially significant Hazards and Hazardous Materials 
impacts or, alternatively, supplemental review is required under Public Resources 
Code section 21166. 

Summary of Appeal Response L.1: As discussed in Responses RTC-HAZ-1, 
under CEQA, construction activities and locating new uses on a site that is 
included on a list of hazardous materials sites (such as the propose project site) 
could result in a significant impact if these actions create a significant hazard to 
the public or the environment. Implementation of the 1999 RMP prepared in 
accordance with the 1998 Mission Bay FSEIR, and associated implementation of 
Article 22A of the San Francisco Public Health Code, compliance with which is 
incorporated in the RMP, with oversight by the San Francisco Department of 
Public Health and the San Francisco Bay Regional Water Quality Control Board, 
ensures that construction and operation of the project would not result in 
significant impacts to the public or the environment. Implementation of the 
RMP is enforced through the Covenant and Environmental Restrictions 
recorded in the deed for the project site, as well as the deeds of all Mission Bay 
sites. Impact HAZ-2 of the Final SEIR appropriately concludes that impacts 
associated with exposure to hazardous materials in the soil and groundwater 
would be less than significant. Response RTC-HAZ-3 describes the results of 
subsequent investigations and planning that have been conducted in accordance 
with the 1999 RMP and Article 22A. 
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Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

L.1 July 26 Soluri Meserve, 
pp. 7-20 

O-MBA7S2-6 
O-MBA7S2-9 
O-MBA7S2-10 

RTC HAZ-1 
RTC, p. 13.22-1 

Reliance on 1998 Mission Bay 
FSEIR and 1999 RMP 

  O-MBA7S2-7 RTC HAZ-2 
RTC, p. 13.22-12 

Contaminants addressed by 
cleanup order 

  O-MBA7S2-8 
O-MBA7S2-9 

RTC HAZ-3 
RTC, p. 13.22-15 

Soil contamination and 
transport of hazardous wastes 

  O-MBA7S2-10 RTC HAZ-4 
RTC, p. 13.22-29 

Reliance on regulatory 
standards for naturally-
occurring asbestos 

  O-MBA7S2-21 RTC HAZ-8 
RTC, p. 13.22-35 

Emergency evacuation 

L.1 Nov 2 Soluri Meserve, 
pp. 11-14 

O-MBA16S6-7 LC HAZ-2 
Exh D, p. D-343 

Naturally-occurring asbestos 

  O-MBA16S6-8 LC HAZ-1 
Exh D, p. D-336 

Assessment of hazardous 
materials impacts 

L.1 July 22 Cline, pp 1-15 
(Exhibit B to July 26 Soluri 
Meserve)  

O-MBA7S2-42 
O-MBA7S2-44 
O-MBA7S2-45 
O-MBA7S2-46 
O-MBA7S2-50 
O-MBA7S2-51 

RTC HAZ-1 
RTC, p. 13.22-1 

Reliance on 1998 FSEIR 
 

L.1 July 22 Cline, pp 1-15 
(Exhibit B to July 26 Soluri 
Meserve)  

O-MBA7S2-47 
O-MBA7S2-49 
O-MBA7S2-52 
O-MBA7S2-55 
O-MBA7S2-57 
O-MBA7S2-58 
O-MBA7S2-59 

RTC HAZ-3 
RTC, p. 13.22-15 

Site contamination 

  O-MBA7S2-53 
O-MBA7S2-54 
O-MBA7S2-55 

RTC HAZ-4 
RTC, p. 13.22-29 

Naturally occurring asbestos 

  O-MBA7S2-43 RTC HAZ-5 
RTC, p. 13.22-32 

Reuse of excavated soil 

  O-MBA7S2-48 RTC HAZ-6 
RTC, p. 13.22-33 

Disposal of treated wood 

  O-MBA7S2-56 RTC HAZ-7 
RTC, p. 13.22-34 

Lead agency for school 
evaluations 

L.1 Oct 20 Soluri Meserve O-MBA15S5-1 LC HAZ-1 
Exh D, p. D-336 

Assessment of hazardous 
materials impacts – screening 
levels 

 

L.2  Appeal Issue: Appellant states that the SEIR should not rely on the 1998 SEIR analysis 
of Hazards and Hazardous Materials because the Project is different than the project 
described in the 1998 FSEIR, the 1998 FSEIR relies on outdated data and methodology 
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to analyze impacts, and conditions have changed such that the 1998 FSEIR does not 
describe the present contamination at the site. 

Summary of Appeal Response L.2: Implementation of the 1999 RMP prepared 
in accordance with the 1998 Mission Bay FSEIR, and associated implementation 
of Article 22A of the San Francisco Public Health Code, with oversight by the 
San Francisco Department of Public Health and the San Francisco Bay Regional 
Water Quality Control Board, ensures that construction and operation of the 
project would not result in significant impacts to the public or the environment. 
The RMP anticipates a wide variety of projects, and includes construction and 
operational measures that must be incorporated into every project to ensure that 
the public and environment are not adversely affected by hazardous materials 
in the soil and groundwater within Mission Bay. Impact HAZ-2 of the Initial 
Study appropriately concludes that impacts associated to exposure to hazardous 
materials in the soil and groundwater would be less than significant. The RTC 
document describes the results of subsequent investigations and planning that 
have been conducted in accordance with the 1999 RMP and Article 22A and 
include measures specific to the project’s construction activities and design. 

Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

L.2 July 26 Soluri Meserve, pp. 
7-13 

O-MBA7S2-6 
O-MBA7S2-9 
O-MBA7S2-10 

RTC HAZ-1 
RTC, p. 13.22-1 

Reliance on 1998 Mission Bay 
FSEIR and 1999 RMP 

  O-MBA7S2-7 RTC HAZ-2 
RTC, p. 13.22-12 

Contaminants addressed by 
cleanup order 

  O-MBA7S2-8 
O-MBA7S2-9 

RTC HAZ-3 
RTC, p. 13.22-15 

Soil contamination and 
transport of hazardous wastes 

  O-MBA7S2-10 RTC HAZ-4 
RTC, p. 13.22-29 

Reliance on regulatory 
standards for naturally-
occurring asbestos 

L.2 July 22 Cline, pp 1-15 
(Exhibit B to July 26 Soluri 
Meserve)  

O-MBA7S2-42 
O-MBA7S2-44 
O-MBA7S2-45 
O-MBA7S2-46 
O-MBA7S2-50 
O-MBA7S2-51 

RTC HAZ-1 
RTC, p. 13.22-1 

Reliance on 1998 FSEIR 
 

  O-MBA7S2-47 
O-MBA7S2-49 
O-MBA7S2-52 
O-MBA7S2-55 
O-MBA7S2-57 
O-MBA7S2-58 
O-MBA7S2-59 

RTC HAZ-3 
RTC, p. 13.22-15 

Site contamination and 
transport of hazardous waste 

  O-MBA7S2-53 
O-MBA7S2-54 
O-MBA7S2-55 

RTC HAZ-4 
RTC, p. 13.22-29 

Naturally occurring asbestos 
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Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

L.2 
(cont.) 

July 22 Cline, pp 1-15 
(Exhibit B to July 26 Soluri 
Meserve) 

O-MBA7S2-43 RTC HAZ-5 
RTC, p. 13.22-32 

Reuse of excavated soil 

 O-MBA7S2-48 RTC HAZ-6 
RTC, p. 13.22-33 

Disposal of treated wood 

  O-MBA7S2-56 RTC HAZ-7 
RTC, p. 13.22-34 

Lead agency for school 
evaluations 

L.2 Oct 20 Soluri Meserve O-MBA15S5-1 LC HAZ-1 
Exh D, p. D-336 

Assessment of hazardous 
materials impacts – screening 
levels 

L.2 Oct 20 Damian Applied 
Technology 

O-MBA15S5-1 LC HAZ-1 
Exh D, p. D-336 

Assessment of hazardous 
materials impacts – screening 
levels 

 

L.3  Appeal Issue: Appellant states that significant new information since the certification 
of the 1998 SEIR requires analysis of Hazards and Hazardous Materials impacts from 
risks of exposure. 

Summary of Appeal Response L.3: OCII acknowledges that the environmental 
screening levels have been updated since preparation of the 1999 RMP for the 
Mission Bay Plan Area. However, the comment letter conflates this screening 
level information with the CEQA analysis of potentially significant hazards and 
hazardous materials impacts. None of the information presented by the 
commenter, including the updated environmental screening levels, affects the 
conclusions reached in the Final SEIR regarding hazards and hazardous 
materials impacts. 

The public would not be exposed to hazardous materials in the soil during 
construction because the project sponsor would implement a dust monitoring 
plan in accordance with Articles 22A and 22B of the San Francisco Public Health 
Code and a stormwater pollution prevention plan in accordance with the 
Construction General Stormwater Permit issued by the State Water Resources 
Control Board. Implementation of these requirements would ensure that 
hazardous materials in the soil are not transported off-site via wind or 
stormwater runoff and would be protective of the public. Workers would be 
protected with implementation of the site-specific health and safety plan 
required by Article 22A as well as state and federal health and safety 
regulations. 

Once the project is constructed, site occupants, commercial workers, and visitors, 
as well as adjacent property owners, visitors and residents, would not be exposed 
to chemicals in the soil or groundwater, therefore no health risk would occur. Site 
excavation would remove soil to a minimum depth of 12 feet as part of the site 
development, and clean engineered backfill would be used where needed. The 
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site would be occupied by buildings or paved, and none of the existing soil on the 
site would be exposed at grade. All landscaped areas on the site would be above 
structures, and clean soil would be brought in for all landscaped areas on the 
project site. Groundwater would not be used for any purposes. 

Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

L.3 July 26 Soluri Meserve, 
pp. 7-13 

O-MBA7S2-6 
O-MBA7S2-9 
O-MBA7S2-10 

RTC HAZ-1 
RTC, p. 13.22-1 

Reliance on 1998 Mission Bay 
FSEIR and 1999 RMP 

  O-MBA7S2-7 RTC HAZ-2 
RTC, p. 13.22-12 

Contaminants addressed by 
cleanup order 

  O-MBA7S2-8 
O-MBA7S2-9 

RTC HAZ-3 
RTC, p. 13.22-15 

Soil contamination and 
transport of hazardous wastes 

  O-MBA7S2-10 RTC HAZ-4 
RTC, p. 13.22-29 

Reliance on regulatory 
standards for naturally-
occurring asbestos 

L.3 Nov 2 Soluri Meserve, 
pp. 11-14 

O-MBA16S6-7 LC HAZ-2 
Exh D, p. D-343 

Naturally-occurring asbestos 

  O-MBA16S6-8 LC HAZ-1 
Exh D, p. D-336 

Assessment of hazardous 
materials impacts 

L.3 July 22 Cline, pp 1-15 
(Exhibit B to July 26 Soluri 
Meserve)  

O-MBA7S2-42 
O-MBA7S2-44 
O-MBA7S2-45 
O-MBA7S2-46 
O-MBA7S2-50 
O-MBA7S2-51 

RTC HAZ-1 
RTC, p. 13.22-1 

Reliance on 1998 FSEIR 
 

  O-MBA7S2-47 
O-MBA7S2-49 
O-MBA7S2-52 
O-MBA7S2-55 
O-MBA7S2-57 
O-MBA7S2-58 
O-MBA7S2-59 

RTC HAZ-3 
RTC, p. 13.22-15 

Site contamination 

  O-MBA7S2-53 
O-MBA7S2-54 
O-MBA7S2-55 

RTC HAZ-4 
RTC, p. 13.22-29 

Naturally occurring asbestos 

  O-MBA7S2-43 RTC HAZ-5 
RTC, p. 13.22-32 

Reuse of excavated soil 

 O-MBA7S2-48 RTC HAZ-6 
RTC, p. 13.22-33 

Disposal of treated wood 

  O-MBA7S2-56 RTC HAZ-7 
RTC, p. 13.22-34 

Lead agency for school 
evaluations 

L.3 Oct 20 Soluri Meserve O-MBA15S5-1 LC HAZ-1 
Exh D, p. D-336 

Assessment of hazardous 
materials impacts – screening 
levels 

L.3 Oct 20 Damian Applied 
Technology 

O-MBA15S5-1 LC HAZ-1 
Exh D, p. D-336 

Assessment of hazardous 
materials impacts – screening 
levels 



Page A-61 
Responses to Appeal of Certification of Final SEIR, Exhibit A 

Event Center and Mixed-Use Development at Mission Bay Blocks 29-32 

L.4  Appeal Response: Appellant states that recirculation of the FSEIR was required due to 
new information regarding substantially more severe and/or significant impacts 
associated with the presence of asbestos on the Project site. (FSEIR, Vol. 5, p. 13-22 to 
13-29.) 

Summary of Appeal Response L.4: The Appellant inaccurately states that the 
SEIR did not acknowledge the presence of naturally occurring asbestos on-site 
and only prepared an Asbestos Dust Monitoring Plan in response to actions taken 
by the Bay Area Air Quality Management District (BAAQMD). Impacts associated 
with the potential presence of naturally-occurring asbestos in soil at the project 
site are addressed in the Final SEIR. This analysis acknowledges that the 
preliminary geotechnical investigation for the site identified cobble to boulder-
sized pieces of serpentinite, a rock type known to contain naturally-occurring 
asbestos, in the artificial fill and concluded that impacts related to exposure to 
asbestos in the soil could be significant. Mitigation Measure M-HZ-1b requires the 
project sponsor to prepare an Asbestos Dust Monitoring Plan in accordance with 
the Asbestos Air Toxics Control Measure Implemented by the Bay Area Air 
Quality Management District. The project sponsor has subsequently prepared an 
Asbestos Dust Monitoring Plan in accordance with this mitigation measure. 

The San Francisco Department of Public Health has contacted the BAAQMD 
regarding the soil sampling referred to in one of the appellant’s comments and 
found that the soil sampled was stockpiled on Block 1, and not on the project site. 
The Mission Bay Development Company is conducting an infrastructure project 
on that site, and the RWQCB has required the developer to prepare an asbestos 
management plan to assure proper management of the soil. This work is not 
related to the proposed project and the events described do not alter the need for 
the project to comply with the Asbestos ATCM, as this is already being conducted 
by the project sponsor as part of implementation of Mitigation Measure M-HZ-1b.  

Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

L.4 July 26 Soluri Meserve, p.13 O-MBA7S2-10 RTC HAZ-1 
RTC, p. 13.22-1 

Reliance on 1998 Mission Bay 
FSEIR and 1999 RMP 

  O-MBA7S2-10 RTC HAZ-4 
RTC, p. 13.22-29 

Reliance on regulatory 
standards for naturally-
occurring asbestos 

L.4 July 22 Cline, pp. 4-6 
(Exhibit B to July 26 Soluri 
Meserve) 

O-MBA7S2-46 
O-MBA7S2-50 
O-MBA7S2-51 

RTC HAZ-1 
RTC, p. 13.22-1 

Reliance on 1998 FSEIR 
 

  O-MBA7S2-47 
O-MBA7S2-49 
O-MBA7S2-52 
O-MBA7S2-55 
O-MBA7S2-57 

RTC HAZ-3 
RTC, p. 13.22-15 

Site contamination and 
transport of hazardous waste 
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Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

L.4 
(cont.) 

July 22 Cline, pp. 4-6 
(Exhibit B to July 26 Soluri 
Meserve) 

O-MBA7S2-53 
O-MBA7S2-54 
O-MBA7S2-55 

RTC HAZ-4 
RTC, p. 13.22-29 

Naturally occurring asbestos 

  O-MBA7S2-48 RTC HAZ-6 
RTC, p. 13.22-33 

Disposal of treated wood 

  O-MBA7S2-56 RTC HAZ-7 
RTC, p. 13.22-34 

Lead agency for school 
evaluations 

L.4 Nov 2 Soluri Meserve, p.12; 
Exhibit 3, to Nov 2 Soluri 
Meserve, p. 3 

O-MBA16S6-7 LC HAZ-2 
Exh D, p. D-343 

Naturally-occurring asbestos 

 

L.5  Appeal Response: Appellant states that the Final SEIR fails to adequately respond in 
good faith to comments about the Hazards and Hazardous Materials analysis. 

Summary of Appeal Response L.5: The RTC document includes extensive 
responses to each and every comment received on issues related hazards and 
hazardous materials, and provides legal precedence for the approach to analysis 
used in the Final SEIR. 

_________________________ 

TOPIC M: URBAN DECAY 

M.1 Appeal Issue: The SEIR fails to adequately analyze the potentially significant impacts 
of urban decay in Oakland. 

Summary of Appeal Response M.1: Urban decay is not an explicit CEQA topic 
identified in CEQA Guidelines Appendix G. Further, economic impacts are not 
required be analyzed in a CEQA document unless they have the reasonably 
foreseeable indirect effect of leading to physical changes in the environment, 
such as urban decay, which is not the case here, as explained in the RTC 
document. Thus, under CEQA, the SEIR is not required to include an analysis of 
urban decay. Nevertheless, the RTC document includes a detailed review and 
response of the concerns submitted by the appellant regarding urban decay.  

Appeal 
Code 

Previous Comment/  
Letter Cited Comment Code Response Code Topic 

M.1 July 26, Soluri Meserve O-MBA7S2-37 
O-MBA7S2-39 

RTC GEN-4 
RTC p. 13.2-18 

Urban Decay 

M.1 July 13, Philip King O-MBA7S2-91 RTC GEN-4 
RTC p. 13.2-18 

Urban Decay 

M.1 Nov 2, Soluri Meserve, p. 14 O-MBA16S6-9 LC GEN-3 
Exh D p. D-60 

Urban Decay 
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Appeal 
Code 

Previous Comment/  
Letter Cited Comment Code Response Code Topic 

M.1 Nov 2, Philip King O-MBA16S6-14 LC GEN-3 
Exh D p. D-60 

Urban Decay 

 

M.2 Appeal Issue: The FSEIR fails to provide a good faith response to comments on the 
issue of urban decay. 

Summary of Appeal Response M.2: Even though the subject of urban decay is 
not required to be analyzed in the SEIR under CEQA, the RTC document 
includes a detailed review and response of the concerns submitted by the 
appellant regarding urban decay. The response is summarized in Response 
GEN-4 in Section 13.2.5 of the RTC document, and is supplemented by a report 
by ALH Urban & Regional Economics provided in Appendix UD. This 
represents a comprehensive response to the appellant's issues on urban decay. 

Appeal 
Code 

Previous Comment/  
Letter Cited Comment Code Response Code Topic 

M.2 Nov 2, Soluri Meserve, p. 14 O-MBA16S6-9 LC GEN-3 
Exh D p. D-60 

Urban Decay 

M.2 Nov 2, Philip King O-MBA16S6-14 LC GEN-3 
Exh D p. D-60 

Urban Decay 

 

M.3 Appeal Issue: The analysis of urban decay contained in the Final SEIR requires 
recirculation. 

Summary of Appeal Response M.3: As described in Appeal Response M.1 
above, under CEQA, the SEIR is not required to include an analysis of urban 
decay, and the discussion of urban decay in the Final SEIR is not cause for 
recirculation.  

Appeal 
Code 

Previous Comment/  
Letter Cited Comment Code Response Code Topic 

M.3 Nov 2, Soluri Meserve, p. 14 O-MBA16S6-9 LC GEN-3 
Exh D p. D-60 

Urban Decay 

_________________________ 
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TOPIC N: WIND 

N.1 Appeal Issue: The SEIR fails analyze and disclose significant wind impacts to open 
space within the project site. 

N.2 Appeal Issue: The SEIR fails to adequately respond in good faith to comments about 
the wind analyses 

N.3 Appeal Issue: Recirculation of the FSEIR is required because the FSEIR disclosed a new 
significant wind impact. 

Summary of Appeal Responses N.1, N.2 and N.3: Pursuant to Mission Bay 
FSEIR Mitigation Measure D.7 (and the South Design for Development Wind 
Analysis standards), wind tunnel testing and analysis were conducted for the 
proposed project in this FSEIR. Consistent with the determination made in the 
Mission Bay FSEIR, the use of City Planning Code Section 148’s wind hazard 
standards are an appropriate criteria for the analysis of the proposed project. 
Pursuant to the significance threshold used in the FSEIR, the FSEIR 
appropriately analyzes project wind hazard effects at off-site public areas. The 
FSEIR conservatively determined that wind hazard impacts at off-site public 
areas were potentially significant, and identified that implementation of FSEIR 
Mitigation Measure M-WS-1 would effectively mitigate the project off-site wind 
hazard to a less than significant level. In addition, the FSEIR determined that 
under cumulative-plus-project conditions, wind hazard impacts at off-site 
public areas would be less than significant.  

While the project includes privately-owned publically-accessible open space areas 
within the project site, potential wind hazard effects on on-site publically 
accessible open space are not considered a significant environmental impact on 
the environment, and therefore, mitigation is not required for these effects.  

Consequently, all potential wind hazard effects are adequately disclosed in the 
FSEIR, and no new issues have been raised by the commenter that would trigger 
recirculation of the FSEIR. 

Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

N.1 July 26 Soluri Meserve, 
pp. 29-30 

O-MBA7S2-32 RTC WS-1 
RTC, p. 13.15-1 

Analysis of Wind Impacts on 
Open Space within Project Site 

N.1 Nov 2 Soluri Meserve, pp 6-8 O-MBA16S6-4 LC WS-1 
Exh D, p. D-263 

Analysis of Wind Impacts on 
Open Space within Project Site 

N.2 Nov 2 Soluri Meserve, pp 6-8 O-MBA16S6-4 LC WS-1 
Exh D, p. D-263 

Adequacy of Responses to 
Comments on Wind Analyses 

N.3 Nov 2 Soluri Meserve, pp 6-8 O-MBA16S6-4 LC WS-1 
Exh D, p. D-263 

Recirculation because FSEIR 
disclosed a new significant 
wind impact 

_________________________ 
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TOPIC O: RECREATION 

O.1 Appeal Issue: A fair argument exists that the Project will accelerate substantial 
deterioration of Bayfront Park thereby requiring analysis in the SEIR. 

O.2 Appeal Issue: Even if consistent with the 1998 Mission Bay FSEIR, the proposed project 
represents a major revision that will result in significantly more impact to deterioration 
of Bayfront Park than previously analyzed in 1998. 

O.5 Appeal Issue: The FSEIR failed to adequately respond in good faith to comments about 
the Project’s impacts to recreational facilities. 

Summary of Appeal Responses O.1, O.2 and O.5: The FSEIR acknowledges that 
development of the proposed project would increase demand for recreational 
facilities. Such demand would be generally consistent with that described in the 
1998 Mission Bay FSEIR for the entire Plan area and would be readily met by 
planned parks and open space areas developed as part of the Mission Bay Plan, as 
well as by existing facilities in the project vicinity. Given the availability of existing 
recreational facilities in the project vicinity and region and the ability of these 
facilities to accommodate large crowds combined with the inclusion of on-site 
publically accessible open space proposed by the project that would directly serve 
the project’s demand for recreational facilities, the increased use of existing recreation 
facilities would not result in substantial physical deterioration of these resources, or 
otherwise result in physical degradation of existing recreational resources. The 
proposed project’s impacts on recreational resources were determined to be less than 
significant, and no mitigation is required. Furthermore, the project would not result 
in any new or substantially more severe impacts than those previously identified in 
the 1998 Mission Bay FSEIR.  

Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

O.1 July 26 Soluri Meserve, 
pp. 25-27 

O-MBA7S2-30 RTC REC-1 
RTC, p. 13.16-2 

Bayfront Park 

O.1 Nov 2 Soluri Meserve,  
pp. 8-9 

O-MBA16S6-4 LC REC-1 
Exh D, p. D-268 

Bayfront Park 

O.2 July 26 Soluri Meserve, 
pp. 25-27 

O-MBA7S2-30 RTC REC-1 
RTC, p. 13.16-2 

Bayfront Park 

O.2 Nov 2 Soluri Meserve,  
pp. 8-9 

O-MBA16S6-4 LC REC-1 
Exh D, p. D-268 

Bayfront Park 

O.5 Nov 2 Soluri Meserve,  
pp. 8-9 

O-MBA16S6-4 LC REC-1 
Exh D, p. D-268 

Bayfront Park 
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O.3 Appeal Issue: The FSEIR fails as an informational document regarding impacts to 
recreation because it improperly excludes analysis of environmental impacts associated 
with development of Bayfront Park. 

O.4 Appeal Issue: Even if construction of Bayfront Park was previously analyzed at a 
programmatic level in the 1998 SEIR, new information and changed circumstances 
results in a new and more severe significant impacts related to hazardous material 
exposure to residents of Bayfront Park than previously analyzed in 1998 and require 
analysis in a recirculated SEIR. 

Summary of Appeal Responses O.3 and O.4: As discussed in the FSEIR, while 
the Bayfront Park public access improvements on P22 are triggered by 
development on Block 29-32 according the Mission Bay Plan, Bayfront Park is not 
part of the project and therefore does not need to be analyzed in the SEIR for the 
proposed project. Bayfront Park was planned as part of the Mission Bay Plan and 
analyzed in the 1998 Mission Bay FSEIR and will be implemented by the master 
developer, FOCIL-MB, LLC. Environmental review for the park has already been 
completed as part of the Mission Bay Plan and is already required to be 
constructed as a result of prior approval actions. Further, the project and Bayfront 
Park each have independent purposes, can be implemented independently, and 
have different project sponsors. 

With respect to potential hazardous materials, implementation of the RMP and 
the legally required Article 22A of the San Francisco Health Code (as specified in 
the RMP) would ensure that the public would not be exposed to potential 
hazardous materials in the soil during construction and subsequent use of all sites 
within the Mission Bay Plan area, including Bayfront Park. With implementation 
of these requirements, Bayfront Park users would not be exposed to unacceptable 
levels of hazardous materials, and use of the park would not result in significant 
environmental impacts related to exposure to hazardous materials.  

Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

O.3 July 26 Soluri Meserve, 
pp. 25-27 

O-MBA7S2-30 
 

RTC REC-1 
RTC, p. 13.16-2 
RTC HAZ-9 
RTC, p. 13.22-37 

Bayfront Park 
 
Bayfront Park 

O.3 Nov 2 Soluri Meserve,  
pp. 8-9 

O-MBA16S6-4 
 

LC REC-1 
Exh D, p. D-268 

Bayfront Park 

O.4 July 26 Soluri Meserve, 
pp. 25-27 

O-MBA7S2-30 
 

RTC HAZ-9 
RTC, p. 13.22-37 

Bayfront Park 

O.4 Nov 2 Soluri Meserve,  
pp. 8-9 

O-MBA16S6-4 
 

LC REC-1 
Exh D, p. D-268 

Bayfront Park 

_________________________ 
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TOPIC P: UTILITIES 

P.1  Appeal Response: Appellant states that the FSEIR is not an adequate informational 
document regarding water supply infrastructure because it defers analysis of the 
impacts associated with constructing water supply infrastructure. 

Summary of Appeal Response P.1: As discussed in Response RTC-UTIL-1 of 
the Responses to Comment document, water mains serving the project site have 
already been installed by the master developer under the Mission Bay 
Redevelopment Plan. Although OCII does not anticipate that water conveyance 
facility upgrades will be needed, the Initial Study discloses that, if required, 
“[t]he construction of new water mains and appurtenances would require 
excavation, trenching, soil movement, and other activities typical of construction 
of development projects in San Francisco, and similar to those activities 
analyzed in the Mission Bay FSEIR for the various infrastructure 
improvements.” Therefore, the Initial Study and Draft SEIR conclude that 
impacts of any improvements to the water conveyance system for the proposed 
project have been adequately disclosed in the 1998 Mission Bay FSEIR. 

The current drought is not a changed circumstance for purposes of the water 
supply assessment prepared for the project because the SFPUC’s water supply 
planning that takes into account an 8.5-year design drought, consisting of the 
1987-92 drought, the 1976-77 drought and another 18 months of hypothetical 
drought – a more conservative drought estimate than is on record since the 
SFPUC’s current water system was constructed in the early 1900s. 

Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

P.1 July 26 Soluri Meserve, 
pp. 20-23  

O-MBA7S2-24 RTC UTIL-1 
RTC, p. 13.17-1 

Water supply conveyance 
system 

P.2  Appeal Issue: Appellant states that the FSEIR may not rely on the 1998 SEIR regarding 
analysis of water supply infrastructure because new information and/or changed 
circumstances results in new and more severe significant impacts associated with 
constructing these facilities that were not previously disclosed. 

Summary of Appeal Response P.2: As discussed in Response RTC-UTIL-1 of 
the Responses to Comment document, the entitled water demand for Blocks 29-
32 under the Mission Bay Plan is 0.15 mgd. As discussed in Impact UT-1 of the 
Initial Study (p. 66), the total estimated water demand for the proposed project 
would be 0.1 mgd, based on compliance with current building code 
requirements, which require more water conservation measures than previous 
code versions. This estimated demand is 0.05 mgd less than the entitled demand 
under the Mission Bay Plan. 
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Water mains serving the project site have already been installed by the master 
developer under the Mission Bay Redevelopment Plan, and are sized to 
accommodate the entitled water demand along with estimated fire flow 
demands in accordance with the Mission Bay Infrastructure Plan. Although 
OCII does not anticipate that water conveyance facility upgrades will be 
needed, the Initial Study discloses that, if required, “[t]he construction of new 
water mains and appurtenances would require excavation, trenching, soil 
movement, and other activities typical of construction of development projects 
in San Francisco, and similar to those activities analyzed in the Mission Bay 
FSEIR for the various infrastructure improvements.” Therefore, the Initial Study 
and Draft SEIR conclude that impacts of any improvements to the water 
conveyance system for the proposed project have been adequately disclosed in 
the 1998 Mission Bay FSEIR. 

Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

P.2 July 26 Soluri Meserve, 
pp. 20-22  

O-MBA7S2-24 RTC UTIL-1 
RTC, p. 13.17-1 

Water supply conveyance 
system 

P.3  Appeal Issue: Appellant states that new information and/or changed circumstances 
prohibit the SEIR from relying on the Water Supply Assessment prepared for another 
project in 2013. 

Summary of Appeal Response P.3: As discussed in Response RTC-UTIL-2 of 
the Responses to Comments document, the proposed project’s water demand is 
less than the demand approved by the SFPUC in the Water Supply Assessment 
for the project as it was previously proposed at Piers 30-32 and Seawall Lot 330. 
The project’s water demand is also less than the 0.15 mgd entitled demand for 
Blocks 29-32 estimated in the 1998 Mission Bay FSEIR. 

The SFPUC has determined that an additional Water Supply Assessment is not 
necessary for the proposed project due to its relocation to Mission Bay because 
the following factors listed in Water Code Section 10910(h) that warrant 
preparation of another Water Supply Assessment do not exist: 

• There are no changes to the project that result in a substantial increase in 
water demand. 

• There has been no change in the circumstances or conditions which would 
substantially affect the ability of the SFPUC to provide a sufficient supply of 
water for the proposed project. 

• There is no new information that might affect the conclusions of the 
previous Water Supply Assessment that sufficient water supplies are 
available. 
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Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

P.3 July 26 Soluri Meserve, 
pp. 20-22  

O-MBA7S2-23 
O-MBA7S2-25 

RTC UTIL-2 
RTC, p. 13.17-4 

Water supply – water supply 
assessment 

 

P.4  Appeal Issue: The FSEIR fails as an informational document with respect to its 
discussion of stormwater treatment facilities and the Project's impact. 

Summary of Appeal Response P.4: The project site would be served by the 
Mission Bay South storm drain infrastructure, as constructed and operated by 
the master developer in accordance with the approved Mission Bay South 
Infrastructure Plan. The stormwater analysis completed for the proposed 
project, discussed in Impact C-UT-3 of the SEIR, p. 5.17-18, concluded that the 
capacity of the separated stormwater system as built is adequate to serve the 
project as well as other development projects that would be constructed at full 
build out of the Mission Bay South area. The project, either individually or 
cumulatively, would not require the construction of new stormwater drainage 
facilities or expansion of the existing facilities. 

Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

P.4 July 26 Soluri Meserve, 
pp. 22-24  

O-MBA7S2-26 
 

RTC UTIL-7 
RTC, p. 13.17-20 

Stormwater system – impact 
analysis 

P.4 July 26 Soluri Meserve, 
pp. 22-24  

O-MBA7S2-27 
 

RTC UTIL-8 
RTC, p. 13.17-21 

Sizing of stormwater system 

 

P.5  Appeal Issue: Appellant states that the FSEIR fails as an informational document by 
not including a detailed statement of the project's energy demand in the DSEIR that 
was circulate for public review. The information contained in the FSEIR RTC 
constitutes new information that requires recirculation. 

Summary of Appeal Response P.5: The discussion of energy impacts provided 
in the Initial Study (See Initial Study, pp. 122 to 126) complies with CEQA 
Guidelines Appendix F. The information in the RTC document provides a more 
detailed analysis to support the conclusions of the Initial Study and does not 
constitute significant new information requiring recirculation. 

_________________________ 
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TOPIC Q: LAND USE 

Q.1 Appeal Issue: The Draft SEIR fails to address and the RTC document fails to 
adequately respond to comments regarding the inconsistency of the Warriors Arena 
Project with the primary and secondary uses encompassed in and allowed by the 
Mission Bay South Redevelopment Plan. The OCII findings on land use consistencies 
are not supported by substantial evidence. 

Summary of Appeal Response Q.1: As demonstrated in OCII’s secondary use 
findings, a number of uses of the event center qualify as principal uses. Principal 
uses include office use, retail sales and services, restaurants, arts activities, art 
spaces, and outdoor activity areas. In addition to these principal uses, OCII’s 
secondary use findings demonstrate that the event center qualifies as a secondary 
use under four separate secondary uses authorized within the “Commercial 
Industrial / Retail” land use district: nighttime entertainment, recreation building, 
public structure, and a use of a nonindustrial character. Furthermore, no appeal is 
available from OCII’s approval of Resolution No. 70-2015 adopting CEQA 
findings, including adopting a mitigation monitoring and reporting program and 
a statement of overriding considerations. (Letter, T. Bohee to T. Lippe, at p. 2 
(Nov. 20, 2015).) While no appeal is available from OCII’s approval of Resolution 
Nos. 70-2015, if the Board — in response to the Certification Appeal — reverses 
OCII’s certification of the SEIR, then “prior project approvals would be rescinded 
to allow CCII [OCII Commission] to, if and as necessary, adopt additional 
findings, revise the F[S]EIR, or amend the project approvals.” (Ibid.) 

Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

Q.1 July 26 Brandt-Hawley Law 
Group, pp. 2-4 

O-MBA6B1-5 
 
 
O-MBA6B1-6 

RTC LU-2 
RTC, p. 13.8-9 
RTC PD-1 
RTC, p. 13.5-4 

Land use plan consistency 
 
Mission Bay Redevelopment 
Plan, South Plan Area 
development controls 

Q.1 Nov 2 Brandt-Hawley Law 
Group, pp 1-4 

O-MBA19B3-1 LC PP-1 
Exh D, p. D-121 

Secondary Uses under the 
Mission Bay South 
Redevelopment Plan 

Q.1 Nov 3 FSEIR Certification 
Hearing 

PH2-Lippe-1 
PH2-Lippe-5 
PH2-Hawley-1 

LC PP-1 
Exh D, p. D-121 

Secondary Uses under the 
Mission Bay South 
Redevelopment Plan 

 

Q.2 Appeal Issue: The Draft SEIR fails to address and the RTC document fails to 
adequately respond to comments regarding the inconsistency of the Warriors Arena 
Project with land use policies established by the Mission Bay South Redevelopment 
Plan and the Design for Development. 
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Summary of Appeal Response Q.2: The Draft SEIR (as provided in the Initial 
Study) and the FSEIR Responses to Comment document demonstrate the project 
is consistent with the Mission Bay South Redevelopment Plan and the Design 
for Development. (See, e.g., RTC, pp. 13.5-4 – 13.5-10.) The final determination 
of consistency was made by OCII’s Executive Director and the OCII 
Commission in adopting the secondary use findings and OCII’s CEQA findings, 
respectively. While the SEIR includes a detailed discussion of consistency with 
the Plan, it should be noted that CEQA only requires an EIR to include a 
discussion of an applicable plan if a project is inconsistent with the plan; it does 
not require a discussion of reasons a “project is consistent with the relevant 
plans.” (City of Long Beach v. Los Angeles Unified School Dist. (2009) 176 
Cal.App.4th 889, 918-19; CEQA Guidelines, § 15125, subd. (d); see also Pfeiffer v. 
City of Sunnyvale City Council (2011) 200 Cal.App.4th 1552, 1566.)  

Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

Q.2 July 26 Brandt-Hawley Law 
Group, pp. 4 

O-MBA6B1-7 
 

RTC PP-1 
RTC, p. 13.6-3 

Design for Development for the 
Mission Bay South Project 

Q.3 Appeal Issue: The Draft SEIR fails to address and the RTC document fails to 
adequately respond to comments regarding the inadequacy of the EIR’s analysis of 
changing the land use planned for the Mission Bay South area by changing the planned 
community character as a biotechnology and medical hub with the Event Center. 

Summary of Appeal Response Q.3: The Mission Bay South Redevelopment 
Plan does not envision buildout of the Plan Area solely as a biotechnology and 
medical hub; the Plan envisions Mission Bay South as a “vibrant urban 
community in Mission Bay South which incorporates a variety of uses including 
medical research, office, business services, retail, entertainment, hotel, light 
industrial, education, utility, housing, recreation and open space, and 
community facilities.” (Plan, § 104(A).) The Final SEIR explained that the 
proposed event center would increase the intensity of the site’s use and would 
thus alter the land use character of the project site from that analyzed in the 1998 
Mission Bay FSEIR, and the presence of event center-associated spectators in the 
surrounding Mission Bay neighborhood would be noticeable compared to 
existing conditions. However, the Final SEIR also explained that the proposed 
project would not hinder operation of those existing uses such that adverse land 
use impacts may occur. The Final SEIR acknowledged other changes in land use 
conditions that have occurred since preparation of the 1998 Mission Bay FSEIR, 
but concluded that the operation of office, entertainment and retail uses at the 
project site would not conflict with the changed land use character. On the basis of 
these factors, the FSEIR determined the project would not have any new or 
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substantially more severe effects than those identified in the Mission Bay FSEIR 
relating to the existing character of the vicinity. 

Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

Q.3 July 26 Brandt-Hawley Law 
Group, pp. 7 

O-MBA6B1-10 
 

RTC LU-1 
RTC, p. 13.8-1 

Land use character and 
compatibility 

_________________________ 

TOPIC R: CULTURAL RESOURCES 

R.1 Appeal Issue: The Draft SEIR fails to adequately address and the RTC document fails 
to adequately respond to comments regarding the inadequacy of the SEIR’s project 
specific analysis and mitigation of cultural resources, and failure to provide an updated 
investigation of resources as part of the environmental setting. 

Summary of Appeal Response R.1: The FSEIR sufficiently addressed potential 
impacts to archaeological resources by summarizing relevant analyses conducted 
as part of the program-level Mission Bay FEIR and 1998 Mission Bay FSEIR, 
addressing potential project-level impacts of the proposed project, and identifying 
feasible project-level mitigation measures, including certain new mitigation 
measures, to reduce potential impacts to less than significant. The FSEIR analysis 
updates to the analyses presented in the Mission Bay FEIR and 1998 Mission Bay 
FSEIR by incorporating knowledge gained through recent San Francisco 
investigations of deeply buried prehistoric archaeological resources in areas 
previously thought to have low potential for prehistoric archaeological resources.  

In addition, subsequent to the publication of the Draft SEIR, new archaeological 
testing and monitoring of the project site was conducted in support of the 
project. The archaeological testing program confirmed the finding of no 
potential effect to legally-significant archaeological resources by the proposed 
project. As such, the proposed project would not result in any new or 
substantially more severe impacts on archaeological resources than were analyzed 
and disclosed in the 1998 Mission Bay FSEIR. 

Appeal 
Code 

Previous Comment/ 
Letter Cited Comment Code Response Code Topic 

R.1 July 26 Brandt-Hawley Law 
Group, pp. 11-14 

O-MBA6B1-14 
 

RTC CULT-1 
RTC, p. 13.10-2 

Archaeological Resources 

_________________________ 
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TOPIC S: CEQA FINDINGS AND STATEMENT OF OVERRIDING CONSIDERATIONS 

S.1 Appeal Issue: The CEQA Findings adopted by the OCII are premature and 
unsupported. The SEIR cannot be relied upon as an informational document with 
respect to the analysis and public disclosure of impacts and mitigation measures 
regarding transportation under CEQA. 

Summary of Appeal Response S.1: OCII disagrees with the Appellant. OCII has 
determined that the Final SEIR is adequate, accurate, and objective; the RTC 
document contains no significant revisions to the Draft SEIR; and the Final SEIR 
is in full compliance with CEQA and the CEQA Guidelines. For these reasons, 
the OCII Commission certified the Final SEIR (Resolution No. 69-2015). 
Furthermore, the OCII Commission has reviewed and considered the certified 
Final SEIR and has adopted the CEQA Findings for the proposed project, 
including the Mitigation Monitoring and Reporting Program, and a Statement of 
Overriding Considerations (Resolution 70-2015). Furthermore, no appeal is 
available from OCII’s approval of Resolution No. 70-2015 adopting CEQA 
findings, including adopting a mitigation monitoring and reporting program 
and a statement of overriding considerations. (Letter, T. Bohee to T. Lippe, at p. 
2 (Nov. 20, 2015).) While no appeal is available from OCII’s approval of 
Resolution Nos. 70-2015, if the Board – in response to the Certification Appeal – 
reverses OCII’s certification of the SEIR, then “prior project approvals would be 
rescinded to allow CCII [OCII Commission] to, if and as necessary, adopt 
additional findings, revise the F[S]EIR, or amend the project approvals.” (Ibid.) 

S.2 Appeal Issue: The Statement of Overriding Considerations is premature and 
unsupported because OCII's CEQA findings are premature and unsupported. Without 
a legally adequate description of the nature and extent of the project's environmental 
harm, OCII and the City cannot properly weigh whether the project's benefits outweigh 
that harm.  

Summary of Appeal Response S.2: See response to Appeal Issue S.1. 
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SECTION 4: RESPONSES TO LATE COMMENTS ON THE AB 900 PROCESS 

The comments and corresponding responses in this section cover topics related to the Jobs 
and Economic Improvement through Environmental Leadership Act (Assembly Bill 900 or 
AB 900), which is discussed in SEIR Chapter 2, Introduction, Section 2.7, Assembly Bill 900, 
as augmented in RTC document Section 13.4. These include topics related to: 

• Issue AB-1: AB 900 Administrative Record 

Issues Raised by Late Commenters on AB 900 Administrative Record 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA16S6-2    

_________________________ 

2. AB900 

Although the Project previously received certification from the Governor’s office under AB 900, that 
law has very specific procedural requirements with which the City has failed to comply. 

As previously noted, the City has failed to make the record of proceeding available online as required 
by Public Resources Code section 21186 (“Section 21186”). In response to clear evidence of the 
City’s failure to post online all required documents as required by Section 21186, the City now takes 
the legal positon in the FSEIR that the City is somehow allowed to create two administrative records 
– one that is posted online as required by Section 21186, and a more expansive record that satisfies 
the requirements of Public Resources Code section 21167.6, subdivision (e)(10). This interpretation 
is contrary to the plain language of the Section 21186, which requires the City to timely post online 
all documents that will comprise the administrative record ultimately certified by the City. Any 
contrary interpretation would be absurd in light of the accelerated litigation briefing schedule 
provided by AB 900. Accordingly, the City’s actions to flout its duties under AB 900 affirmatively 
prejudices any potential CEQA petitioner, and represents an intentional misuse of AB 900. 

As the City knows full well, a motion to augment the record as provided by AB 900 will not 
adequately mitigate that prejudice where, as here, the lead agency knowingly and intentionally 
creates two separate administrative records – one for posting online and a second for ultimate 
certification – specifically in order to frustrate any future legal challenges. The only effective remedy 
in this instance is for the City to recirculate the DSEIR along with all documents comprising the 
administrative record in compliance with AB 900, which the Alliance calls upon the City to do. 
(Mission Bay Alliance, Soluri Meserve, letter, November 2, 2015 [AR-O-MBA16S6-2]) 

_________________________ 

Response to Late Comment AB-1: AB 900 Administrative Record 
As acknowledged in Comment O-MBA16S6-2, the Governor certified, and the Joint 
Legislative Budget Committee concurred, that the project meets the requirements of the Jobs 
and Economic Improvement Act of 2011, Public Resources Code sections 21178, et seq. (“AB 
900”). (Governor's Certification Granting Streamlining for the Golden State Warriors Event 
Center and Mixed Use Development at Mission Bay, April 30, 2015.) The project’s eligibility 
for the AB 900 streamlining is not subject to further review. (Pub. Resources Code, 
§ 21184(b)(1).) 
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Since certification of the proposed project as an environmental leadership development 
project by the Governor under AB 900, OCII has complied, and continues to comply, with 
the procedural requirements of AB 900. OCII published and continues to update the 
administrative record of proceedings for the project, which is available online, in a 
downloadable format, at http://www.gsweventcenter.com. This record includes the Draft 
SEIR and Response to Comments document, and all other documents submitted to or relied 
on by OCII in the preparation of the SEIR. Following release of the Draft SEIR for public 
comment, OCII has continued to update the record with additional documents that it has 
prepared, as well as those that it has received from the project sponsor, State agencies and 
City departments, and members of the public. 

Contrary to the claim asserted by the commenter, OCII has not taken the position that it has 
created two separate administrate records. Rather, as discussed in Response AB-2 of the RTC 
document Section 13.4 (p. 13.4-16), in accordance with AB 900, OCII has posted the complete 
administrate record online. RTC Response AB-2 also provides specific responses to each 
document the commenter alleges was improperly excluded from the administrative record, 
and explains why each document is not within the scope of the CEQA administrative record for 
this project, as set forth in Public Resources Code Section 21167.6(e). Comment O-MBA16S6-2 
(the November 2, 2015 letter from the commenter) does not identify any new or additional 
documents that were allegedly omitted from the record from what the commenter submitted in 
an earlier letter. 

OCII will continue to update the administrative record with documents it prepares or 
receives through final approval of the project. These documents will continue to be posted 
online and available for download. Thus, the record, as ultimately certified, will comply 
with both the procedural requirements of Public Resources Code Section 21186, and the 
substantive requirements regarding the contents of an administrative record, as set forth in 
Section 21167.6(e). Finally, OCII notes that under AB 900, the remedy for an allegedly 
insufficient administrate record is not recirculation of the EIR as the letter alleges, but rather 
an order from the superior court to augment the record. (Pub. Resources Code § 21186(i).) 

_________________________ 
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SECTION 5: RESPONSES TO LATE COMMENTS ON THE PROJECT DESCRIPTION 

The comments and corresponding responses in this section cover topics discussed in SEIR 
Chapter 3, Project Description, as augmented in RTC document Section 13.5. These include 
topics related to: 

• Issue PD-1: Project Assumption 

Issues Raised by Late Commenters on Project Assumptions 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA16S6-10 O-MBA23S7-1 O-MBA26S8-1 O-MBA27S9-4 

_________________________ 

9. Flawed and Misleading Approach to Analyzing and Mitigating the Project’s Transportation 
Impacts 

Buried within the “project description” are de facto mitigation measures for the Project’s impacts on 
transportation. More specifically, these mitigation measures include both one-time capital 
improvements and ongoing expenditures as set forth in the Transportation Management Plan 
(“TMP”) and Transit Service Plan (“TSP”). The City’s strategy of conflating analysis of the Project’s 
design features and mitigation measures violates CEQA. (See, e.g., Lotus v. Department of 
Transportation (2014) 223 Cal.App.4th 645; see comments by Smith Engineering and Management 
dated November 2, 2015, pp. 2-3.) The prejudice associated with the City’s strategy, other than 
simply obscuring the City’s massive public subsidy for the Project, is that the EIR “fail[s] to consider 
whether other possible mitigation measures would be more effective.” (Id. at 657.) 

The City also appears to rely on the incorporation of these plans into the project description in order 
to conceal from the public the City’s failure to require full mitigation of the Project’s impacts from 
the applicant. It is a bedrock principle of environmental law that development projects should 
mitigate their environmental impacts to the extent feasible. With respect to the Project’s 
transportation impacts, however, the City deviates from this principle and instead adopts an odd, ad 
hoc “fair share” fee program to mitigate project-level impacts. (Anderson First Coalition v. City of 
Anderson (2005) 130 Cal.App.4th 1173 (“Anderson First”).) As a threshold matter, the SEIR never 
clearly discloses to the public that it essentially relies upon “fair share” payments from the Project in 
order to mitigate its project-level transportation impacts, which renders the SEIR defective as an 
informational document. Had the SEIR done so, it would have been apparent that the SEIR failed to 
disclose necessary information about this fair share program. 

The payment of a “fair share” impact fees may constitute adequate mitigation if they “are part of a 
reasonable plan of actual mitigation that the relevant agency commits itself to implementing.” (Ibid.) 
The Anderson First decision identified the information that is required in an EIR to establish the 
adequacy of a “fair share” mitigation measure, which includes the following: 

(i) An identification of the required improvement;  
(ii) An estimate of the cost of the required improvement;  
(iii) Sufficient information to determine how much the project would pay towards the 

improvement; and 
(iv) The fees must be part of a reasonable, enforceable plan or program sufficiently tied to the 

actual mitigation of the impacts at issue. 

(Anderson First, supra, 130 Cal.App.4th at 1188-89.) 
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The SEIR fails to provide this necessary information. While the SEIR mentions the TMP and TSP as 
addressing the Project’s transportation impacts, the SEIR fails to identify the total costs of the 
improvements, the Project’s allocated contribution, and the enforceable plan or program to 
contribute the Project’s “fair share.” 

The SFMTA spreadsheet entitled “Capital and Operating Cost Estimates for the Event Center and 
Mixed Use Development at Mission Bay Blocks 29-32 (The Project),” dated October 13, 2015, is 
instructive. (See Exhibit 5.) Considering only one-time “capital uses” and “capital uses allocation to 
project,” (i.e., excluding ongoing costs to mitigate the Project’s transportation impacts), it reveals 
that the total cost of these improvements is $64,663,474, and the Project’s fair share allocation is 
$61,898,909. Of the amount “allocated” to the Project, however, only $27,390,335 will actually be 
paid by the project applicant. Thus, the Project is contributing less than 50% of its allocated fair 
share contribution that is necessary to mitigate the Project’s transportation impacts. To make 
matters worse, only $19,434,536 is coming from an existing and enforceable impact fee program. 
The balance of the project applicant’s contribution, approximately $7,955,799, is the result of the 
City’s voluntary redirection of General Fund revenues. 

In other words, rather than simply require the project applicant to be responsible for the capital 
improvements needed to mitigate its project-level impacts, the City establishes some fair share fee 
program and then does not even require the applicant to pay the fair share fee – instead voluntarily 
giving up General Fund revenues that are intended to support other Citywide programs and services. 
By cloaking this deficient mitigation strategy as a design feature of the Project, the City never 
engages in a meaningful analysis of potentially feasible mitigation measures involving the project 
applicant actually mitigating these project-level impacts. 

A similar deficiency applies to the Project’s ongoing costs to mitigate its project-level transportation 
impacts. Total ongoing annual costs to mitigate the Project’s transportation impacts are estimated at 
$8,209,318 in FY18-18. Of this amount, $2,773,110 in revenue is not paid from an enforceable 
impact fee program but rather re-directed from the General Fund. What more, significant additional 
City revenues, which are not even generated by the Project but rather “allocated” to the Project 
such as off-site parking and hotel tax, will be re-allocated to pay for the Project’s ongoing mitigation 
for project-level transportation impacts. These reallocations of General Fund revenues cannot 
constitute an enforceable plan that is subject to future discretionary actions by the Board of 
Supervisors. Even the future adoption of the so-called Mission Bay Transportation Improvement 
Fund is inadequate to ensure future reallocations of General Fund revenues because the present 
Board of Supervisors cannot bind by mere ordinance the discretion of future Boards. (McMahan v. 
City and County of San Francisco (2005) 127 Cal.App.4th 1368.) 

In short, the City is inexplicably failing to require the applicant to bear responsibility for fully 
mitigating its own project-level impacts. Rather, the City is setting up a flawed de facto fair share fee 
program to pay for these project-level mitigations, and redirecting revenues generated by the 
Project and elsewhere to cover the funding gap for these mitigation measures. This deficiency is 
nowhere disclosed to the public in the SEIR. The City may not rely on the preparation of various 
“plans” as a smokescreen to conceal from the public the Project’s failure to mitigate its own project-
level impacts and massive public subsidy needed to make up for that deficiency. The SEIR is 
misleading, and fails as an informational document with respect to mitigation for transportation 
impacts. 

The City’s action to mitigate the Project’s transportation impacts is also an undisclosed public 
subsidy that triggers substantive and procedural mandates by the City before committing to such 
subsidy. (See Exhibit 6, report by Marin Economic Consulting dated November 2, 2015.) More 
specifically, these subsidies include committing to direct General Fund revenues to pay for light rail 
cars, and “allocating” parking/hotel tax revenues from other properties to pay these expenses. 
California law requires the City to notice and hold a public hearing before committing to such 
subsidies. The City is also required to provide detailed information about the purpose, nature, extent 
and effect of such subsidies prior to commitment. The City has failed to comply with these 
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substantive and procedural mandates prior to approving this public subsidy. (Mission Bay Alliance, 
Soluri Meserve, letter, November 2, 2015 [O-MBA16S6-10]) 

_________________________ 

The Project’s FSEIR is defective as an informational document with respect to the analysis and public 
disclosure of impacts and mitigation measures regarding transportation. Impermissibly buried within 
the “project description” are de facto mitigation measures for the Project’s transportation impacts. 
These mitigation measures include both one-time capital improvements and ongoing expenditures 
as set forth in the Transportation Management Plan (“TMP”) and Transit Service Plan (“TSP”). The 
City’s strategy of conflating analysis of the Project’s design features and mitigation measures violates 
CEQA. (See, e.g., Lotus v. Department of Transportation (2014) 223 Cal.App.4th 645.) The prejudice 
associated with the City’s strategy, other than simply obscuring the City’s massive public subsidy for 
the Project, is that the EIR “fail[s] to consider whether other possible mitigation measures would be 
more effective.” (Id. at 657.) 

The City also appears to rely on the incorporation of these plans into the project description in order 
to conceal from the public the City’s failure to require full mitigation of the Project’s impacts from 
the applicant. It is a bedrock principle of the California Environmental Quality Act (Pub. Resources 
Code, §§ 21000 et seq. (“CEQA”), 21002; see also CEQA Guidelines, § 15126.4) that development 
projects should mitigate their environmental impacts to the extent feasible. With respect to the 
Project’s transportation impacts, however, the City deviates from this principle and instead adopts 
an odd, ad hoc “fair share” fee program to supposedly mitigate project-level impacts. (Anderson First 
Coalition v. City of Anderson (2005) 130 Cal.App.4th 1173 (Anderson First).) As a threshold matter, 
the SEIR never clearly discloses to the public that it essentially relies upon “fair share” payments 
from the Project in order to mitigate its project-level transportation impacts, which renders the SEIR 
defective as an informational document. Had the SEIR done so, it would have been apparent that the 
SEIR failed to disclose necessary information about this fair share program. 

The payment of a “fair share” impact fees may constitute adequate mitigation if they “are part of a 
reasonable plan of actual mitigation that the relevant agency commits itself to implementing.” (Id. at 
1188-89.) The Anderson First decision identified the information that is required in an EIR to 
establish the adequacy of a “fair share” mitigation measure, which includes the following: 

(i) An identification of the required improvement;  
(ii) An estimate of the cost of the required improvement;  
(iii) Sufficient information to determine how much the project would pay towards the 

improvement; and 
(iv) The fees must be part of a reasonable, enforceable plan or program sufficiently tied to the 

actual mitigation of the impacts at issue. 

(Ibid.) 

The SEIR fails to provide this necessary information. While the SEIR mentions the TMP and TSP as 
addressing the Project’s transportation impacts, the SEIR fails to identify the total costs of the 
improvements, the Project’s allocated contribution, and the enforceable plan or program to 
contribute the Project’s “fair share.”  

Although not included in the Project’s CEQA documentation, some of this necessary information is 
contained in the Event Center Expenditure Plan, which the SFMTA is scheduled to review and 
approve on November 3, 2015 (“Expenditure Plan”). (See Enclosure 3 to Staff Report.) The 
Expenditure Plan reveals the legal deficiencies in the City’s mitigation strategy for the Project’s 
transportation impacts. Considering only one-time “capital uses” and “capital uses allocation to 
project,” (i.e., excluding ongoing costs to mitigate the Project’s transportation impacts), it reveals 
that the total cost of these improvements is $64,663,474, and the Project’s fair share allocation is 
$61,898,909. Of the amount “allocated” to the Project, however, only $27,390,335 will actually be 
paid by the project applicant, over the course of several years with the City fronting the funds for the 
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improvements from the General Fund. Thus, the Project is contributing less than 50 percent of its 
allocated fair share contribution that is necessary to mitigate the Project’s transportation impacts. 
To make matters worse, only $19,434,536 is coming from an existing and enforceable impact fee 
program. The balance of the project applicant’s contribution, approximately $7,955,799, is the result 
of the City’s planned redirection of General Fund revenues.  

In other words, rather than simply require the project applicant to be responsible for the capital 
improvements needed to mitigate its project-level impacts, the City establishes a fair share fee 
program and then does not even require the applicant to pay the fair share fee – instead voluntarily 
giving up General Fund revenues that are intended to support other Citywide programs and services. 
By cloaking this deficient mitigation strategy as a design feature of the Project, the City never 
engages in a meaningful analysis of potentially feasible mitigation measures involving the project 
applicant actually mitigating these project-level impacts. 

A similar deficiency applies to the Project’s ongoing costs to mitigate its project-level transportation 
impacts. Total ongoing annual costs to mitigate the Project’s transportation impacts are estimated at 
$8,209,318 in FY18-18. Of this amount,  

$2,773,110 in revenue is not paid from an enforceable impact fee program but rather re-directed 
from the General Fund. What more, significant additional City revenues, which are not even 
generated by the Project but rather “allocated” to the Project from sources such as off-site parking 
and hotel tax, will be re-allocated to pay for the Project’s ongoing mitigation for project-level 
transportation impacts. These reallocations of General Fund revenues cannot constitute an enforceable 
plan that is subject to future discretionary actions by the Board of Supervisors. Even the anticipated 
future adoption of the Mission Bay Transportation Improvement Fund ordinance is inadequate to ensure 
future reallocations of General Fund revenues because action by ordinance is cannot bind future 
Boards. (McMahan v. City and County of San Francisco (2005) 127 Cal.App.4th 1368.) 

In short, the City fails without explanation to require the applicant to bear responsibility for fully 
mitigating its own project-level impacts. Instead, the City is setting up a flawed de facto fair share fee 
program to pay for this project-level mitigation, and redirecting revenues generated by the Project and 
elsewhere to cover the funding gap for these mitigation measures. This deficiency is nowhere 
disclosed to the public in the SEIR. The City may not rely on the preparation of various “plans” as a 
smokescreen to conceal from the public the Project’s failure to mitigate its own project-level impacts 
and massive public subsidy needed to make up for that deficiency. The SEIR is misleading, and fails 
as an informational document with respect to mitigation for transportation impacts. 

The City’s action to mitigate the Project’s transportation impacts is also an undisclosed public 
subsidy that triggers substantive and procedural mandates by the City before committing to such 
subsidy. The attached report by Dr. Jon Haveman explains that the redirection of General Fund and 
other revenues to mitigate the Project’s impacts represents a loss of revenue to the City (see Exhibit 
1), which in turn constitutes a public subsidy under California law. More specifically, these subsidies 
include committing to direct General Fund revenues to pay for light rail cars, construction of 
transportation improvements, public safety and traffic officers, etc., “allocating” parking/hotel tax 
revenues from other properties to pay these expenses. 

Because the TMP and TSP are built into the project description, the City’s approval of the Project 
commits the City to the subsidy as set forth in these plans, which is further reinforced by the City’s 
approval of the Expenditure Plan. California law requires that the City must provide public notice and 
a public hearing, as well as detailed information about the purpose, nature, extent and effect of such 
subsidy, prior to making such a commitment. The City has failed to comply with these substantive 
and procedural mandates prior to approving this public subsidy for the Project. (Mission Bay 
Alliance, Soluri Meserve, letter, November 3, 2015 [O-MBA23S7-1]) 

_________________________ 

As explained in this firm’s November 3, 2015, Letter to the San Francisco Municipal Transportation 
Agency (“MTA”), Board of Directors regarding their November 3, 2015, Agenda Item No. 13, the SEIR 
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is defective as an informational document with respect to the analysis and public disclosure of 
impacts and mitigation measures regarding transportation under the California Environmental 
Quality Act (Pub. Resources Code, §§ 21000 et seq. (“CEQA”)). Specifically, the SEIR does not 
describe the approval of the Mission Bay Transportation Improvement Fund (“MBTIF”) as a 
mitigation measure. Yet the MBTIF is essential to the City’s attempts to mitigate the Project’s 
transportation-related impacts. The City’s strategy of conflating analysis of the Project’s design 
features and mitigation measures violates CEQA. (See, e.g., Lotus v. Department of Transportation 
(2014) 223 Cal.App.4th 645.) The prejudice associated with the City’s strategy, in addition to 
obscuring the City’s public subsidy for the Project, is that the EIR “fail[s] to consider whether other 
possible mitigation measures would be more effective.” (Id. at 657.) 

The City also appears to rely on the incorporation of the MBTIF into the Project description in order 
to conceal from the public the City’s failure to require full mitigation of the Project’s impacts from 
the applicant. A fundamental principle of CEQA is that development projects should mitigate their 
impacts to the extent feasible. (See, e.g., Pub. Resources Code, § 21002; see also CEQA Guidelines, § 
15126.4.) With respect to the Project’s transportation impacts, the City deviates from this principle 
and instead adopts an odd, ad hoc “fair share” fee program to mitigate Project-level impacts. 
(Anderson First Coalition v. City of Anderson (2005) 130 Cal.App.4th 1173 (Anderson First).) As a 
threshold matter, the SEIR never discloses to the public that it essentially relies upon “fair share” 
payments from the Project in order to mitigate its Project-level transportation impacts, which 
renders the SEIR defective as an informational document. Had the SEIR described the Project’s 
approach to mitigating transportation impacts, it would have been apparent that the SEIR failed to 
disclose necessary information about this fair share program. 

The payment of “fair share” impact fees may constitute adequate mitigation if the payments “are part 
of a reasonable plan of actual mitigation that the relevant agency commits itself to implementing.” (Id. 
at 1188-1189.) The Anderson First decision identified the information that is required in an EIR to 
establish the adequacy of a “fair share” mitigation measure, which includes the following: 

(i) An identification of the required improvement;  
(ii) An estimate of the cost of the required improvement;  
(iii) Sufficient information to determine how much the project would pay towards the 

improvement; and 
(iv) The fees must be part of a reasonable, enforceable plan or program sufficiently tied to the 

actual mitigation of the impacts at issue. 

(Ibid.) 

The SEIR fails to provide this necessary information, and never even mentions the MBTIF. While the 
SEIR does mention the Transportation Management Plan (“TMP”) and Transit Service Plan (“TSP”) as 
addressing the Project’s transportation impacts, the SEIR fails to identify the total costs of the 
improvements, the Project’s allocated contribution, and the enforceable plan or program to 
contribute the Project’s “fair share.” The new information contained within this Committee’s agenda 
packet regarding the MBTIF and other related matters cannot substitute for full disclosure of the 
selected approach to mitigation of transportation related impacts in the SEIR.  

In addition, the actions on November 6, 2015, by the MTA, and this Committee’s planned actions 
today with respect to approval of the MBTIF and the grant of street and easement vacations are 
contrary to California public disclosure laws with respect to economic development subsidies. 
California law requires the City to provide public notice and a public hearing, as well as detailed 
information about the purpose, nature, extent and effect subsidies, prior to commitment. (Gov. 
Code, § 53083.) The Budget and Legislative Analyst's Memorandum ("BLA Memo"), along with the 
SFMTA Cost Estimate spreadsheet make clear that there is an estimated revenue shortfall of 
$29,916,666, which will be financed through sale of SFMTA revenue bonds or other City financing 
source. (BLA Memo, pp. 7-8.) Payment of these Project mitigation costs by the City is an economic 
development subsidy, even if the loan is eventually repaid. (Gov. Code, §53083, subd. (g)(l).) 
Moreover, the summary vacation of streets and easements likely has value, yet no value is disclosed. 



Page D-107 
Appeal of Final SEIR Certification, Exhibit D 

Responses to Late Comments 
Event Center and Mixed-Use Development at Mission Bay Blocks 29-32 

 

Thus, the City must now comply with the substantive and procedural mandates of Government Code 
section 53083 prior to approving subsidies in the form of loans and other benefits included in the 
MBTIF and other related City actions and approvals, that provide transportation, infrastructure, 
public safety and other mitigation for Project impacts. (Mission Bay Alliance, Soluri Meserve, letter, 
November 3, 2015 [O-MBA26S8-1]) 

_________________________ 

As explained in this firm’s November 3, 2015, letter to the MTA, Board of Directors regarding their 
November 3, 2015, Agenda Item No. 13, incorporated by reference, the SEIR is defective and cannot 
be relied upon as an informational document with respect to the analysis and public disclosure of 
impacts and mitigation measures regarding transportation under the California Environmental 
Quality Act (Pub. Resources Code, §§ 21000 et seq. (“CEQA”)). Specifically, the SEIR does not 
describe the approval of the Mission Bay Transportation Improvement Fund (“MBTIF”) as a 
mitigation measure. The MBTIF is essential to the City’s attempts to mitigate the Project’s 
transportation-related impacts and its omission from the SEIR precludes this Commission’s 
consideration of a Place of Entertainment Permit. The City’s strategy of conflating analysis of the 
Project’s design features and mitigation measures violates CEQA. (See, e.g., Lotus v. Department of 
Transportation (2014) 223 Cal.App.4th 645.) (Mission Bay Alliance, Soluri Meserve, letter, November 
10, 2015 [O-MBA27S9-4]) 

_________________________ 

Response to Late Comment PD-1: Project Assumptions 
The commenter states that the Final SEIR’s analysis of the proposed project conflates project 
design features with mitigation measures, in violation of the Court of Appeal’s decision in 
Lotus v. Department of Transportation (2014) 223 Cal.App.4th 645. In that case, the court 
determined that the discussion of certain impacts in an EIR was inadequate because, rather 
than identifying a standard of significance and describing the impacts, the EIR assumed that 
special construction techniques would be incorporated into the project and did not disclose 
whether there would be an impact without the incorporation of these special construction 
techniques; nor did the EIR disclose what standard would be used to determine whether 
residual impacts remaining after incorporating the construction techniques would be 
“significant” under CEQA. 

That has not occurred here. In this instance, with respect to traffic impacts, the SEIR 
identifies the standards used to determine whether an impact is “significant.” (Draft SEIR, 
section 5.2.5.1.) The Draft SEIR also describes the project. The project includes road and 
transit improvements that will be implemented as part of the project, and those that are 
already being implemented as part of the Mission Bay Plan. (Draft SEIR, section 5.2.5.2.) This 
approach is consistent with CEQA. (See, e.g., Wollmer v. City of Berkeley (2011) 193 
Cal.App.4th 1329 [citing road improvements to support city’s conclusion that project would 
not result in traffic impacts].) Because these improvements must be constructed, OCII 
appropriately incorporated these improvements into its analysis of the project’s traffic 
impacts. (See, e.g., Berkeley Hillside Preservation v. City of Berkeley (2015) 60 Cal.4th 1086 [for 
purposes of CEQA analysis, city appropriately assumed project would be constructed as 
proposed].) OCII has not cited vague special construction techniques as a basis for foregoing 
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further traffic analysis, as occurred in Lotus. The description of traffic-related project 
improvements is concrete and specific. 

The commenter is incorrect that the project involves a “massive” public subsidy triggering 
substantive and procedural mandates. Neither the project nor the special reserve fund for 
transit improvements in the vicinity, constitute the type of “economic development subsidy” 
to which the commenter presumably refers. “Economic development subsidies” are 
payments or credits “for the purpose of stimulating economic development.” (Gov. Code, 
§ 53083(g)(1).) The transit expenditures, in contrast, help accommodate the transit needs of 
the existing and anticipated development in Mission Bay, including the Project and 
surrounding neighborhoods. For example, the proposed ordinance that would adopt the 
Mission Bay Transportation Improvement Fund, provides that the fund is “for the purpose 
of safeguarding monies in the General Fund to pay for: City services and capital 
improvements to address transportation and other needs of the community” in connection 
with events at the project site. (San Francisco Board of Supervisors File No. 150995.) 
Moreover, the legislative history of Government Code section 53083 establishes that the 
Legislature did not intend economic development subsidies to include financing for public 
infrastructure improvements in redevelopment areas. In any case, in light of the numerous 
public hearings to consider the project and the Mission Bay Transportation Improvement 
Fund, and the information made available through the online administrative record for the 
Project (http://www.gsweventcenter.com), OCII has satisfied both the procedural and 
substantive requirements for adopting an “economic development subsidy” under 
section 53083.1 

Citing financial figures derived from an attached report prepared by Marin Economic 
Consulting, the commenter also states the revenue and cost figures relied upon by OCII and 
SFMTA are inaccurate. Please see Response to Late Comment GEN-1 in Section 2 of this 
Exhibit D. 

The commenter states that a bedrock principle of CEQA is that development projects should 
mitigate their environmental impacts to the extent feasible, citing CEQA Guidelines 
§ 15126.4; the implication being that the CEQA analysis is flawed if mitigation is paid for by 
someone other than the developer. First, the developer is paying for mitigation; second, 
there is no such principle in CEQA or the cited CEQA Guidelines. Although the cited CEQA 
Guidelines limit mitigation that can be imposed on a developer to that proportional to the 
impact caused by the development, nothing in CEQA precludes a public agency from taking 
steps itself to undertake mitigation. 

The commenter states the project improperly relies on an ad-hoc, “fair share” mitigation 
program, in violation of Anderson First Coalition v. City of Anderson (2005) 130 Cal.App.4th 
1173. This statement is incorrect. 

                                                           
1 Memorandum from Deputy City Attorney Brian F. Crossman to Adam Van de Water, Office of Economic 

and Workforce Development, regarding Economic Development Subsidies under Government Code 
Section 53083 (Nov. 6, 2015.) 
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Anderson First involved an EIR prepared for a proposed shopping center. The EIR assumed 
that certain road improvements would be constructed to address project-specific and 
cumulative traffic. The Court upheld this approach in most respects because the record 
contained evidence showing the necessary improvements would be constructed, either 
because the project could not proceed before they were completed, or because city policy 
committed to constructing them in the future. (130 Cal.App.4th at pp. 1186-1188.) The court 
rejected one such measure, however – the construction of a freeway interchange – because 
although the project had to contribute its fair share towards the cost of the interchange, no 
other funding had been secured, and no plan was in place to construct it; for this reason, the 
construction of the interchange was too speculative to rely upon to mitigate the traffic 
impacts of the project and other growth in the area. (130 Cal.App.4th at pp. 1188-1189. 
Compare Save Our Peninsula Committee v. Monterey County Bd. of Supervisors (2001) 
87 Cal.App.4th 99, 141 [payment of adopted traffic impact fee upheld].) 

In this case, the proposed project is subject to payment of an adopted fee for infrastructure, 
including transportation improvements. The payment of this fee – referred to as the “TIDF” – 
constitutes the proposed project’s “fair share” towards the cost of the improvements funded 
by the fee. OCII’s consultants have estimated that this fee will be approximately $17,436,000. 

The commenter states the funding for implementation of the Transportation Management 
Plan (“TMP”) is uncertain, such that implementation of the TMP is speculative. This 
statement is incorrect. The TMP has been proposed by the applicant as part of the project. 
(See Draft SEIR, pp. 5.2-55 – 5.2-69; see also Draft SEIR, Appendix TMP.) The TMP consists 
of various measures to provide safe and efficient access to the event center, to encourage 
transit use, and to provide facilities for pedestrians and bicyclists. The TMP establishes a 
specific performance standard that must be attained: to reduce single occupancy vehicle 
trips to/from the site, with a maximum auto mode split of 53 percent for event attendees 
during weekday peak event conditions (6:00 p.m. – 8:00 p.m.), and a maximum auto mode 
split of 59 percent for all trips during weekend peak event conditions (6:00 p.m. – 8:00 p.m.). 
The description of the TMP cannot credibly be described as skeletal; on the contrary, the 
Draft SEIR describes the TMP and its components in great detail.  

The applicant is responsible for implementing the TMP. No public funds will be used for 
this purpose. Although the TMP is not a “mitigation measure,” OCII has included 
implementation of the TMP in the Mitigation Monitoring and Reporting Program (MMRP) 
in order to track the applicant’s implementation of the TMP. (See MMRP, Table D, approved 
November 3, 2015.) The TMP also includes monitoring and adaptation requirements to 
ensure the identified performance standard is met. No public subsidy of the TMP is 
required. Implementation of the TMP is not speculative. 

The commenter states funding for capital improvements to the transportation network and 
for ongoing operational transit and traffic-control costs are speculative. The capital 
improvements consist primarily of expanding the existing Muni platform on Third Street 
immediately adjacent to the project site (as approved by OCII, referred to as the “Muni 
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UCSF/Mission Bay Station Platform Variant”), purchasing four Muni rail cars, upgrading the 
T Third Line, and installing signage and signals. The operational improvements consist of 
operating three special event shuttles to regional transit stations, increasing bus service 
along 16th Street, coordinating with other transit providers to provide increased special 
event service, deploying an expanded network of parking control officers, and 
implementing a plan to maintain access to the UCSF Mission Bay campus. Funding for these 
capital and operational costs is not speculative. The project is expected to result in 
$14.1 million in estimated project-generated tax revenues. The City has introduced 
legislation to create a special reserve account so that a portion of this revenue will be set 
aside to service the debt for capital costs, and to provide an ongoing source of revenue for 
operational costs. In approving the project, OCII and SFMTA have committed to the 
implementation of these measures. The record shows there will be sufficient revenue to 
cover these costs. The record therefore supports the conclusion that these measures will be 
carried out. (Anderson First, supra, 130 Cal.App.4th at pp. 1187-1188 [upholding adequacy of 
measure to address cumulative traffic as based on “a reasonable plan of actual mitigation 
that the relevant agency has committed itself to implementing.”].) 

The record provides ample evidence that OCII and SFMTA will follow through on the 
commitment to implement these measures. The record also contains information that 
project-related revenue will be sufficient to implement them. Under such circumstances, the 
record supports the conclusion that these measures will, in fact, be carried out. (See Santa 
Clarita Organization for Planning the Environment v. County of Los Angeles (2007) 157 
Cal.App.4th 149, 163 [agency did not have to identify funding source to carry out mitigation 
measures requiring remediation of contaminated wells; mitigation upheld absent an 
admission that funding would be inadequate]. Compare Federation of Hillside & Canyon 
Associations v. City of Los Angeles (2000) 83 Cal.App.4th 1252, 1261-1262 [city violated CEQA 
by adopting mitigation measure requiring implementation of transportation plan, while 
admitting that revenue was insufficient to implement plan].) This commitment does not rely 
on revenue subsidies from other sources. Rather, the revenue required to implement these 
measures will be generated as a direct result of the proposed project. 

Furthermore, the Supreme Court has made it clear that mitigation measures need not be 
perfect, and that each mitigation measure included in an EIR does not need to equate to an 
ironclad guarantee that impacts will be avoided. In Laurel Heights Improvement Assn. v. 
Regents of University of California (1988) 47 Cal.3d 376 (Laurel Heights I), the Supreme Court 
summarized the court’s role in determining the adequacy of mitigation measures adopted 
under CEQA:  

[T]he question is only whether there is substantial evidence to support [the agency’s] 
conclusion. [¶] In answering that question, the reviewing court must consider the 
evidence as a whole. That an EIR’s discussion of mitigation measures might be imperfect 
in various particulars does not necessarily mean it is inadequate. …The proper judicial 
goal … is not to review each item of evidence in the record with such exactitude that the 
court loses sight of the rule that the evidence must be considered as a whole. 
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(Laurel Heights I, supra, 47 Cal.3d at pp. 407-408, italics original.) As further explained in San 
Franciscans Upholding the Downtown Plan v. City & County of San Francisco, “[w]ith regard to 
the discussion of mitigation measures, an EIR need not be exhaustive or perfect; it is simply 
‘required to describe feasible measures which could minimize significant adverse impacts.’ 
[Citation.]” (102 Cal.App.4th 656, 696.) “[The court] reviews the EIR’s discussion of 
mitigation measures by the traditional substantial evidence standard. It is not [the court’s] 
task to determine whether adverse effects could be better mitigated.”(Ibid., citing Laurel 
Heights I, supra, 47 Cal.3d at pp. 392-393.)  

Thus, as the Supreme Court has affirmed, CEQA requires only that substantial evidence 
supports the agency’s conclusion that the mitigation measures, as a whole, will mitigate (i.e., 
lessen, reduce, avoid) the significant impact. (Laurel Heights I, supra, 47 Cal.3d. at pp. 407-408; 
see also id. at p. 418 [upholding mitigation measure to reduce parking impact to less-than-
significant level that required the university to “promote ongoing campus transportation 
systems, management programs, including promotion of transit, carpooling, vanpooling, 
and related activities”]; Neighbors for Smart Rail v. Exposition Metro Line Const. Authority 
(2013) 57 Cal.4th 439, 465-477 [upholding parking mitigation measure that required agency 
to monitor impact and work with local jurisdictions to implement permit program or other 
options, and which was considered sufficient to reduce impacts to less-than-significant 
levels]; see also Environmental Council of Sacramento v. City of Sacramento (2006) 142 
Cal.App.4th 1018 [substantial evidence supported agency’s findings that mitigation 
measures would be adequately funded and monitored despite some uncertainties regarding 
future conditions]. 

In reviewing the adequacy of mitigation measures, courts have emphasized that the 
“substantial evidence rule does not require certainty; substantial evidence is ‘enough 
relevant information and reasonable inferences from this information that a fair argument 
can be made to support a conclusion, even though other conclusions might also be 
reached.”’(Save Our Peninsula Committee v. Monterey County Board of Supervisors (2001) 87 
Cal.App.4th 99, 139, quoting CEQA Guidelines, § 15384, subd. (a); see also Friends of Lagoon 
Valley v. City of Vacaville (2007) 154 Cal.App.4th 807, 817-819 [rejecting Appellants’ 
contention that there was no guarantee that mitigation measures would ever be constructed, 
holding “the project will contribute money to specific mitigation measures...all that is 
required by CEQA [] is that there be a reasonable plan for mitigation.”]; City of Marina v. 
Board of Trustees of California State University (2006) 39 Cal.4th 341, 364-365 [uncertainties 
regarding the implementation of improvements do not render a fee-based mitigation plan 
inadequate].  

Neighbors for Smart Rail, supra, 57 Cal.4th 439, is instructive. In that case, the respondent, a 
regional transportation agency, was required to address potential spill-over parking effects 
that might result from development of new transit facilities. Since the respondent lacked 
legal authority to regulate parking in affected areas, the EIR proposed (and the agency 
adopted) mitigation measures that contemplated that local municipal governments would, 
with assistance from the respondent, develop and implement permit parking programs or 
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other parking restrictions if monitoring proved that there was a problem. Project opponents 
objected that this mitigation was not legally enforceable. The Supreme Court responded that 
“CEQA, however, allows an agency to approve or carry out a project with potential adverse 
impacts if binding mitigation measures have been ‘required in, or incorporated into’ the 
project, or if [t]hose changes or alterations are within the responsibility and jurisdiction of 
another public agency and have been, or can and should be, adopted by that other agency.” 
(Id. at 465, emphasis in original, internal citations omitted.) The Court noted that, while the 
lead agency “[could] not guarantee local governments will cooperate to implement permit 
parking programs or other parking restrictions, the record supports the conclusion these 
municipalities ‘can and should’ [citation] do so.” (Id. at p. 519.) Thus, the question is not 
whether the lead agency can guarantee that impacts will be mitigated, but whether 
reasonable means for mitigating impacts are identified in the EIR, even if some uncertainty 
remains. 

The commenter states that the current Board of Supervisors cannot enact an ordinance – in 
this case, the Special Reserve legislation – that limits the legislative discretion of future 
Boards. A future Board can always adopt policy decisions that reverse or modify the policy 
decisions of the current Board. That principle applies equally to decisions that are made as 
part of the CEQA process. (See Napa Citizens for Honest Government v. Napa County Bd. of 
Supervisors (2001) 91 Cal.App.4th 342 [agency has discretion to delete previously adopted 
mitigation measure].) The fact that a future legislative body may make policy decisions that 
differ from those of OCII, SFMTA, and the Board of Supervisors does not mean that the 
policy decisions made as part of the project are ephemeral. If that were true, then an agency 
could never cite its commitment to carry out a mitigation measure, based on the possibility 
that a future decision-maker could undo that commitment.  

Even if there were some obligation to consider the possibility that the transportation-related 
commitments would not be carried out due to lack of funding, the SEIR provides that 
analysis. The SEIR analyzes the traffic impacts that would occur in the event SFMTA does 
not implement its “Muni Special Event Transit Service Plan” during peak evening events. 
(See DSEIR, pp. 5.2-191 to 5.2-208.) As the Draft SEIR explains:  

The City and County of San Francisco fully anticipates implementation of this plan 
and has identified sufficient funding. However, in order to provide a conservative 
CEQA analysis as well as information to the public and decision-makers, this group of 
impacts discloses the impacts of the proposed project if for some unknown reasons in 
the future, the City is unable to implement the Muni Special Event Transit Service 
Plan. This group of impacts analyzes only the Basketball Game scenario as the 
representative worst-case scenario. 

(Draft SEIR, p. 5.2-80.) 

Further, as explained in the Draft SEIR, in the event the Transit Service Plan is not 
implemented, the Project Sponsor would be required to implement Mitigation Measure 
M-TR-18, which requires the project sponsor to implement specific transportation demand 
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management (TDM) measures that are intended to reach an auto mode share performance 
standard for different types of events.  

Finally, in approving the proposed project, OCII and SFMTA both found that certain of the 
project’s traffic-related impacts would be significant and unavoidable. OCII and SFMTA 
adopted this finding based in part on the possibility that a future Board of Supervisors or 
SFMTA Board could decline to provide adequate funding to implement these measures. In 
acknowledging this uncertainty, and adopting a “statement of overriding considerations” 
with respect to these potential impacts, OCII and SFMTA met their obligations under CEQA. 
(Citizens for Open Government v. City of Lodi (2012) 205 Cal.App.4th 296, 322; Fairview 
Neighbors v. County of Ventura (1999) 70 Cal.App.4th 238, 242.)  

_________________________ 
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SECTION 6: RESPONSES TO LATE COMMENTS ON PLANS AND POLICIES 

The comments and corresponding responses in this section cover topics discussed in SEIR 
Chapter 4, Plans and Policies, as augmented in RTC document Sections 13.5, 13.6, and 13.8. 
These include topics related to: 

• Issue PP-1: Mission Bay South Redevelopment Plan and Variance Requirements 
• Issue PP-2: Planning Code Section 321 
• Issue PP-3: General Plan Consistency 
• Issue PP-4: Plan Bay Area 

Issues Raised by Late Commenters on Mission Bay South Redevelopment Plan and 
Variance Requirements 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA17L5-2 O-MBA18L6-1 O-MBA19B3-1 O-MBA22B4-4 
O-MBA24L9-2 O-MBA25L10-2 O-MAB27S9-1 O-MBA28L11-4 
PH2-Lippe-1 PH2-Lippe-5 PH2-Hawley-1  

_________________________ 

The November 17, 2014 Initial Study for the Project asserted the event center is an allowable 
secondary use under the Redevelopment Plan because “The proposed event center uses are 
considered ‘nighttime entertainment uses.’”1 

Then on July 26, 2015, Susan Brandt-Hawley, my co-counsel for the Alliance, submitted a letter to 
OCII arguing that “The Event Center is not ‘Nighttime Entertainment’ as Defined in the Mission Bay 
South Redevelopment Plan.” (July 26, 2015, Brandt-Hawley Law Group letter, p. 3.) 

Now, almost a year after the Initial Study and three months after Ms Brandt-Hawley’s letter, the first 
suggestion that OCII might change its position on whether or how the event center is an allowable 
secondary use under the Redevelopment Plan is a short line in the Responses to Comments published 
on October 23, 2015, stating that “the Mission Bay Redevelopment Plan analyzed under the 1998 SEIR 
permits all of the project uses as either principally permitted uses (Office, Retail, Arts Activities, Open 
Recreation / Outdoor Activity Areas, Parking) or as secondary uses (Assembly and Entertainment Uses, 
including Nighttime Entertainment and Recreation building uses, as well as other uses such as Public 
Structures and Uses of a Nonindustrial Character).” (FSEIR/RTC, Volume 4, p. 13.3-27.) 

Then, only three business days before the OCII hearing to determine this question, Ms. Bohee’s 
memorandum for the first time publicly asserts a rationale for considering the event center an 
allowable secondary use as either a “recreation building” or a “public structure or use of a 
nonindustrial character.” (See Attachment C, pp. 6-7.) Aside from the substantive inadequacy of the 
rationale, which will be the topic of separate correspondence, this short turnaround time on a 
question of this importance deprives the public, and my client, of a fair trial under subdivision (b) of 
section 1094.5 of the Code of Civil Procedure. 

In addition, Attachment C states that the “determination” that the event center is a “public structure 
or use of a nonindustrial character” is “consistent with OCII precedent; for example, in approving the 
UCSF Medical Center the Executive Director found that it constituted a secondary use as a public 
structure notwithstanding those members of the public generally pay for medical services provided 
at the center.” (Attachment C, p. 7.) 
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Footnote: 
1 “The proposed project would result in the construction and operation of an event center, office and retail uses, 

parking facilities and open space areas within the project site. The retail and office uses would be generally 
consistent with the previously proposed uses for the site, such that no new or more severe conflicts with land use 
character would occur. The proposed event center uses are considered “nighttime entertainment uses....” (Initial 
Study, p. 33) 

(Mission Bay Alliance, Thomas N. Lippe, letter, November 2, 2015 [O-MBA17L5-2]) 

_________________________ 

I write today regarding the OCII’s failure to require a variance or “variation” for this Project under 
section 305 of the Mission Bay South Redevelopment Plan (“Plan”). The November 2, 2015, letter from 
Susan Brandt-Hawley, my co-counsel for the Alliance, demonstrates this Project is not an allowable 
secondary use under the Plan. Thus, a variance is not available because, as shown by Brandt-Hawley, 
the Project “will change the land uses on this Plan.” (Plan, § 305.) However, in the alternative, if the 
Project is an allowable secondary use under the Plan, then the OCII must process this Project 
application as a variance and make the findings required by Plan section 305 before Project approval.  

Both California and San Francisco planning law provide a process for landowners to obtain a 
“variance” from the “uniformity” of zoning limits that, while appropriate for the zone district in 
general, would impose undue hardship due to unique characteristics of a specific parcel. 
Government Code section 65906 governs the grant of zoning variances by municipalities and 
prohibits local agencies from granting “special privileges” to individual landowners. Similarly, San 
Francisco Planning Code, section 305, subdivision (a), provides that a variance permit must be 
approved for any exception to the requirements of the Planning Code. Subdivision (c) thereof 
mirrors the requirements of state law, and requires a finding that “owing to such exceptional or 
extraordinary circumstances the literal enforcement of specified provisions of this Code would result 
in practical difficulty or unnecessary hardship ....” 

Similarly, the Plan includes a variance provision that reflects the same substantive requirements as 
Government Code section 65906 and Planning Code section 305: 

The Agency may modify the land use controls in this Plan where, owing to unusual and special 
conditions, enforcement would result in undue hardships or would constitute an unreasonable 
limitation beyond the intent and purposes of these provisions. Upon written request for 
variation from the Plan’s land use provisions from the owner of the property, which states fully 
the grounds of the application and the facts pertaining thereto, and upon its own further 
investigation, the Agency may, in its sole discretion, grant such variation from the requirements 
and limitations of this Plan. The Agency shall find and determine that the variation results in 
substantial compliance with the intent and purpose of this Plan, provided that in no instance will 
any variation be granted that will change the land uses on this Plan. 

(Plan, § 305.) 

Because the Plan’s variance provision imposes virtually identical requirements as Planning Code 
section 305, both apply. (Plan, §’s 101 [“Regardless of any future action by the City or the Agency, 
whether by ordinance, resolution, initiative or otherwise, the rules, regulations, and official policies 
applicable to and governing the overall design, construction, fees, use or other aspect of 
development of the Plan Area shall be (i) this Plan and the other applicable Plan Documents, (ii) to 
the extent not inconsistent therewith or not superseded by this Plan, the Existing City Regulations 
and (iii) any new or changed City Regulations permitted under this Plan”]; 304.9.C.(iv)). 

Here, the Project creates at least sixteen inconsistencies with the Design for Development (D4D). 
The OCII now proposes to amend the D4D, the Owner’s Participation Agreement (OPA), and other 
Plan documents to resolve these inconsistencies by, including but not limited to, raising maximum 
height limits from 90 to 135 feet, allowing a second 160+ foot tower, increasing bulk limits to 
accomodate the arena, and changing arena setbacks, street wall heights, view corridors, public rights 
of way, and parking standards. (See e.g., Draft SEIR, pp. 4-7 - 4-9, § 4.2.4; Proposed Resolution 2015, 
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exhibit A; Memorandum to the OCII from Executive Director Tiffany Bohee for Items 5(a), 5(b), 5(c), 
5(d) & 5(e) the November 3, 2015, CCII meeting agenda, pp. 4, 22.)  

Even if the Project’s land uses are allowable secondary uses, these amendments “modify the land 
use controls in this Plan” as provided in Plan section 305. But the Project Sponsor has made no 
showing that due to “unusual and special conditions, enforcement would result in undue hardships 
or would constitute an unreasonable limitation beyond the intent and purposes of these provisions.” 
(Plan, § 305.) 

“Variances are, in effect, constitutional safety valves to permit administrative adjustments when 
application of a general regulation would be confiscatory or produce unique injury.” (Curtin’s 
California Land Use and Planning Law, p. 55.) Variance requirements also implement the State 
Planning and Zoning Law’s requirement of “uniformity” of zoning rules within zoning districts.(See 
Gov. Code, § 65852 [“All such [zoning] regulations shall be uniform for each class or kind of building 
or use of land throughout each zone, but the regulation in one type of zone may differ from those in 
other types of zones;” Neighbors in Support of Appropriate Land Use v. Cnty. of Tuolumne (2007) 157 
Cal.App.4th 997, 1008 (Neighbors).) The State Planning and Zoning Law also requires vertical 
consistency between local agencies general plans, zoning ordinances, and land use permits.(Gov. 
Code, § 65860, subd. (c) [“County or city zoning ordinances shall be consistent with the general plan 
of the county or city... .”]; see DeVita v. Cnty. of Napa (1995) 9 Cal.4th 763, 772 [“A general plan is a 
‘constitution’ for future development [citation omitted] located at the top of ‘the hierarchy of local 
government law regulating land use’”].) 

California courts have vigorously enforced the requirements for granting a variance, and have 
developed extensive jurisprudence to corral the many stratagems local agencies have used to avoid 
its requirements. (See e.g., Topanga Association v. County of Los Angeles (1974) 11 Cal.3d 506, 511-
12 (Topanga); Orinda Assn. v. Board of Supervisors (1986) 182 Cal.App.3d 1145, 1166 (Orinda Assn) 
[“A zoning scheme, after all, is similar in some respects to a contract ... If the interest of these parties 
in preventing unjustified variance awards for neighboring land is not sufficiently protected, the 
consequence will be subversion of the critical reciprocity upon which zoning regulation rests...”].)  

Variance findings must focus on a comparison of the subject property to other properties in the zone 
district with which the variance is intended to bring it into parity, and the benefits to the community 
or “public interest” associated with a zoning exception are irrelevant. (Orinda Assn, supra, at p. 
1166.) By amending the Plan documents to accommodate this Project, the OCII would cast these 
requirements aside and grant a “special privilege” to this Project Sponsor. 

In Neighbors, rather than adopt a rezone or grant a variance, the County created a special exception 
to the zoning ordinance for one landowner by including it in a development agreement adopted 
under the development agreement law. (Neighbors, supra, 157 Cal.App.4th at p. 1003.) In rejecting 
this stratagem, the Court in Neighbors noted that there are limits on the power to rezone: “‘The 
foundations of zoning would be undermined, however, if local governments could grant favored 
treatment to some owners on a purely ad hoc basis ... [R]ezoning, even of the smallest parcels, still 
necessarily respects the principle of uniformity.” (Id. at pp. 1009-10.)  

A similar result occurred in Trancas Prop. Owners Assn. v. City of Malibu (2006) 138 Cal.App.4th 172 
(Trancas). In Trancas, the court held an exemption from a city’s zoning requirements accomplished 
by contract functionally resembled a variance, and held that “such departures from standard zoning 
by law require administrative proceedings, including public hearings ... followed by findings for 
which the instant [density] exemption might not qualify... Both the substantive qualifications and the 
procedural means for a variance discharge public interests. Circumvention of them by contract is 
impermissible.” (Id. at p. 182.) 

In sum, the OCII’s proposed grant of zoning exceptions to this Project by way of amending the Plan 
documents rather than by variance violates the Plan, the variance requirements of the San Francisco 
Planning Code and state law, and the uniformity requirement of state law. (Mission Bay Alliance, 
Thomas N. Lippe, letter, November 2, 2015 [O-MBA18L6-1]) 

_________________________ 
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The Mission Bay Alliance (the Alliance) contends that the Warriors’ Event Center is unlawfully 
inconsistent with every use allowed by the Mission Bay South Redevelopment Plan (the Plan). 
Although the Alliance raised this issue in comments on the Draft Subsequent EIR (DSEIR), both the 
Responses to Comments in the Final SEIR and OCII’s findings of project consistency remain materially 
inadequate.  

The Plan designates uses allowed at a ‘Commercial Industrial/Retail’ site. The Alliance notes that 
while OCII now concedes that a sports arena is not within the scope of allowed ‘principal uses’ in 
that zoning, OCII contends that an arena is consistent with ‘secondary uses.’ As this letter will 
explain, all such secondary uses are similarly and demonstrably insufficient to permit the Warriors’ 
sports arena.  

Nighttime Entertainment. The Initial Study concluded, in error, that the DSEIR did not need to 
address land use issues — at all. It asserted that the entire Event Center, including the sports arena 
use, somehow met the secondary ‘Nighttime Entertainment’ use analyzed in the 1998 Plan EIR. 
Secondary uses were then generally referenced in the DSEIR (e.g., pp. 3-8, 3-51, 4-5, 5.2-115), but 
there was no discussion of which category of secondary use would be allocated to the Event Center, 
inferring acceptance of the Nighttime Entertainment category. 

The Plan describes Nighttime Entertainment in terms of small-scale local uses like dance halls, bars, 
nightclubs, discotheques, nightclubs, private clubs, and restaurants. (Plan, p. 50.) At the time of the 
1998 EIR, several small neighborhood bars occasionally offered nighttime entertainment, consistent 
with the secondary use category. Such minor uses were compatible with the 3rd Street Corridor and 
the waterfront. Clearly, no mammoth regional entertainment venue was anticipated in Mission Bay 
South and no such use was considered in the 1998 Plan EIR.  

And while professional basketball games are held at night, the Event Center also projects 31 annual 
events “related to conventions, conferences, civic events, corporate events and other gatherings,” 
with an estimated attendance of between 9,000 and 18,500 patrons. “[T]he majority of events are 
expected to occur during day time hours.” Such events are not ‘Nighttime Entertainment.’ 

The Director’s currently---proposed findings that the sports arena is  

‘Nighttime Entertainment’ contemplated as a secondary use in the Plan are unsupported. The 
findings fail to match the scope and impacts of a professional sports venue with the analysis or 
description of uses in the Plan or in the 1998 EIR. The findings are fatally conclusory; that somehow a 
professional sports venue would be “similar” to a nightclub or bar use in the ‘Nighttime 
Entertainment’ category “because” it will serve alcohol, provide amplified live entertainment, and 
provide a venue for evening gatherings. The findings fail to address the core inconsistency of a 
regional sports arena with the intent of the adopted Plan and the Design for Development, which 
focus on commercial entertainment uses in Mission Bay North to complement the Giants’ ballpark.  

OCII’s reliance on the negative; to wit, that the ‘Nighttime Entertainment’ secondary use has no specific 
size limitations, is not enough. The Plan provides for the continued development of Mission Bay South as 
a walkable urban community intended to facilitate world-class medical and biotechnology development. 
The Event Center project violates the Plan Area Map carefully designed in classic, walkable Vara Blocks. 
(Plan, Attachment 2, p. 40.) Neither the Plan nor the Design for Development contemplate any uses 
comparable in scope or impact to the Event Center as ‘Nighttime Entertainment.’  

That being said, in fact in the Final SEIR and as reflected in the proposed Plan consistency findings, 
OCII now implicitly agrees with the Alliance that the ‘Nighttime Entertainment’ secondary use 
standing alone does not encompass a sports arena. Now, OCII additionally relies on the Plan’s 
alternate ‘secondary uses.’ No such uses are consistent with the Plan, as explained below.  

Recreation Building. One of the Plan’s secondary use categories is for an undefined ‘Recreation 
building.’ (Plan, p. 15.) The Plan describes ‘Outdoor Recreation’ as “an area, not within a building, 
which is provided for the recreational uses of patrons of a commercial establishment.” (Plan, p. 50, 
italics added.) 
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OCII’s proposed findings as to the ‘Recreation building’ category stretch the regional sports arena 
use not only beyond what was contemplated by the Plan or studied in the 1998 EIR, but beyond 
logic. To state the obvious: there is a difference between ‘recreation’ and ‘entertainment.’ Both 
involve enjoyment and leisure, and may involve ancillary eating and drinking, and the Alliance has no 
quarrel with the Director’s reference to recreation as “something people do to relax or have fun; 
activities done for enjoyment.” (OCII Proposed Secondary Use Determination, p. 6.) But myriad 
dictionary definitions confirm and it cannot readily be denied that ‘recreation’ is commonly 
understood to involve one’s personal physical activities while ‘entertainment’ refers to events or 
performances designed to entertain others. 

None of the Plan’s various references to ‘entertainment’ include athletic activities normally 
considered ‘recreation:’ Adult Entertainment [bookstore or theater], Amusement Enterprise [video 
games], Bar [drinking and theater], Theater [movies and performance]. (Plan, Attachment 5, pp. 44-
51.) Consistently, the 1998 EIR’s discussion of ‘recreational’ land uses focused in turn on open space, 
bicycles, parks, and water-based activities. (Mission Bay EIR, Volume IIB, pp. V.M. 15-28.). 

In context, the Plan’s reference to ‘Recreation building’ as a secondary use contemplates 
participatory recreational uses like the ‘recreation facilities’ referenced in the 1998 Plan EIR for the 
existing golf driving range and in-line hockey rink, with the expressed expectation that the size of 
recreational ‘facilities’ would decrease as redevelopment of the Plan area progressed. (OCII 
Proposed Secondary Use Determination, p. 6.)  

Reliance on the secondary use of ‘Recreation building’ is unsupported. 

Public Structure or Use of a Nonindustrial Character. As presented in the Plan, the category of 
“other secondary uses” labeled ‘Public structure or use of a nonindustrial character’ references one 
secondary use, not two. (Plan, p. 13.) The use is required to be public, and either a structure or a use. 

The interpretation urged by the Director is, again, strained beyond the plain words of the Plan. 
‘Public’ is not defined in the Plan and so its common meaning is assumed. But as proposed in the 
consistency findings, OCII interprets a ‘public’ use as simply requiring that the public be somehow 
‘served.’ That would encompass every kind of principal and secondary use listed in the Plan, from 
child care to animal care to hotel, etc., and renders the category meaningless: i.e., “Any use is ok.” 

Instead, a public structure or use is commonly understood to be under the control and management 
of a public agency for the benefit of its constituency — such as the University of California1 or the 
City of San Francisco. The Plan provides a description of a range of anticipated public improvements 
in Attachment 4. This list includes both public buildings and public uses. None of the public 
improvements listed in Attachment 4 include anything like a private professional sports arena.  

The Event Center is a private project and is not within the scope of the secondary use category for a 
public structure or use of a nonindustrial character. 

Director’s Findings. As explained, the sports arena uses that are the impetus for the Event Center 
project are not allowed by the Plan’s allowed principal or secondary uses. An allowed use is 
prerequisite for a finding of Plan consistency. The Alliance will not belabor the myriad other 
inconsistencies with the Plan’s objectives, design, incompatibility with UCSF, and creation of 
significant environmental impacts, as those have been described in the DSEIR comments and 
throughout the administrative record, but hereby objects to their insufficiencies and lack of 
supporting substantial evidence for the Plan consistency finding. 

Consideration of the Event Center project must be preceded by amendment of the Plan to be 
consistent with the delineated principal and secondary uses and the adopted Plan Area Map of the 
Mission Bay South Redevelopment Plan. (Mission Bay Alliance, Susan Brandt-Hawley, letter, 
November 2, 2015 [O-MBA19B3-1]) 

_________________________ 
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a. Land Use. The Alliance submitted a letter from the undersigned counsel on November 2, 2015, 
reiterating in detail how the proposed Event Center’s sports arena is not consistent with any of the 
principal or secondary uses allowed by the Mission Bay South Redevelopment Plan, including the 
secondary uses now being invoked by OCII for the first time in the Final SEIR. That letter is here 
incorporated by reference. The Draft SEIR did not address land use issues because the Initial Study 
and Notice of Preparation posited that all of the uses proposed by the Event Center were 
encompassed within the ‘Nighttime Entertainment’ secondary use that had been analyzed in the 
1998 Mission Bay EIR. 

That EIR’s refusal to analyze the project’s land use inconsistencies has not been cured by the Responses 
to Comments, which now fails and/or inaccurately responds to the Alliance’s DSEIR comments about 
secondary use categories, the Event Center’s conflicts with Mission Bay South design criteria, including 
Vara Blocks, and impacts to community character. The inadequate Responses to Comments as to these 
land use inconsistencies constitutes a separate ground of legal error. 

The SEIR should be revised and recirculated after amendment of the Mission Bay South 
Redevelopment Plan to provide for a consistent principal or secondary use. (Mission Bay Alliance, 
Name, letter, November 3, 2015 [O-MBA22B4-4]) 

_________________________ 

b. This Project is inconsistent with the Redevelopment Plan. 

A basic premise of the Planning Commission decisions in Resolution 14702 and Motion 17709, and a 
fundamental rationale for “superseding” section 321's guidelines in favor of the Redevelopment Plan 
and Redevelopment Plan documents, were the Commission’s findings that the Redevelopment Plan 
met standards set in section 321, the San Francisco Master Plan, the priority policies in Planning 
Code section 101.1, and the requirements of redevelopment law. In short, in order to be eligible for 
the office space allocation available under motion 17709, the Project must be consistent with the 
Redevelopment Plan.  

This Project is inconsistent with the Redevelopment Plan because, as demonstrated in the 
November 2, 2015, letter from Susan Brandt-Hawley, my co-counsel for the Alliance (attached as 
Exhibit 1), this Project is not an allowable secondary use under the Redevelopment Plan. However, in 
the alternative, as shown in my November 2, 2015, letter (attached as Exhibit 2), if the Project is an 
allowable secondary use under the Redevelopment Plan, then it requires a variance under section 
305 of the Plan before Project approval. (Mission Bay Alliance, Thomas N. Lippe, letter, November 5, 
2015 [O-MBA24L9-2]) 

_________________________ 

2. The Project does not comply with the Mission Bay South Redevelopment Plan as discussed in my 
November 5, 2015, letter to the Planning Commission attached as Exhibit 1. (Mission Bay Alliance, 
Thomas N. Lippe, letter, November 6, 2015 [O-MBA25L10-2]) 

_________________________ 

Consideration of the Place of Entertainment Permit is premature and unlawful because the 
entertainment uses proposed by the Warriors sports arena are not a primary or secondary use 
allowed under the Mission Bay South Redevelopment Plan, as explained by my co-counsel Susan 
Brandt-Hawley on behalf of the Alliance in submissions to the OCII in July, October, and November 
2015, and testimony before the OCII on November 3, 2015. (Mission Bay Alliance, Soluri Meserve, 
letter, November 10, 2015 [O-MAB27S9-1]) 

_________________________ 
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2. The Project does not comply with the Mission Bay South Redevelopment Plan as discussed in my 
November 5, 2015, letter to the Planning Commission attached as Exhibit 1. (Mission Bay Alliance, 
Thomas N. Lippe, letter, November 9, 2015 [O-MBA28L11-4])  

_________________________ 

And a couple of points. First of all, on the secondary use finding, Susan Brandt-Hawley, my co-
counsel, has sent a letter by E-mail yesterday, contesting the secondary use -- the appropriateness of 
finding that this as an allowable secondary use under the Redevelopment Plan. So, I would 
encourage you to take a look at that. She's also going to speak today to flesh out the reasons for 
that. 

If it turns out that it is a proper secondary use, then you actually need a variance under the 
Redevelopment Plan. You can't just amend the Design for Development. 

And I have a letter on that point, which I'd like to submit to you today, which I also E-mailed 
yesterday, and that is here. (Thomas N. Lippe, Transcript, November 3, 2015 [PH2-Lippe-1]) 

_________________________ 

And then, finally, I have a letter from my co-counsel, Soluri Meserve, on the noncompliance of the EIR 
by CEQA. (Letter submitted to staff.) (Thomas N. Lippe, Transcript, November 3, 2015 [PH2-Lippe-5]) 

_________________________ 

We all support the Warriors. That's not the issue here today, but the public looks to this Commission 
to follow the environmental laws in every way before approving this project or considering approval.  

You've received a number of letters from me and others regarding environmental problems, and yet 
the Final EIR that we just received a little over a week ago, with thousands of pages, the approvals 
are being rushed through, which is unfair to the Commission and unfair to the public, because a lot 
of the environmental questions have not been solved. 

I would like to turn in, for the record, just a few letters that I've sent to you. But these are hard 
copies, in case you don't have them yet. (Letters submitted to staff.) 

I'd like to focus, in just this very short amount of time, on a really critical underlying issue and 
problem here that needs to be solved that we brought up in the Draft EIR comments in July -- that 
the EIR declined to study in any way the land-use consistency of this plan. 

The South Mission Bay Redevelopment Plan sets out a very careful, planned community in these 
classic bare blocks to allow development of the biotech industry and other compatible uses. 

The EIR did not study land use, claiming that this qualified as a secondary nighttime entertainment. 
And as I explained in my letter, none of the secondary uses -- nighttime entertainment, that's 
supposed to be for bars and small evening establishments; a recreation building, which is being 
claimed, when this is actually entertainment, which is not an active recreation, but it's, in fact, 
something that people watch; or a public structure or use, which, in fact, this is not, because it's not 
a public building. 

You can fix this problem by considering amendment of the Redevelopment Plan. But right now, this 
project is directly inconsistent and does not qualify for -- as a secondary, much less a primary use. 

So, we'd ask you to take some more time, look as the EIR comments that we've submitted, and, in 
particular, take a hard look at these findings that are not supportable regarding the secondary 
use.(Susan Brandt-Hawley, Transcript, November 3, 2015 [PH2-Hawley-1]) 

_________________________ 
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Response to Late Comment PP-1: Secondary Uses under the Mission Bay South 
Redevelopment Plan and Variance Requirements  
The commenter asserts that the Project should seek a variation under Section 305 of the 
Mission Bay South Redevelopment Plan (“Plan”) to approve the Project and equates the 
Plan’s variation procedure with the separate and distinct state and local planning standards 
governing variances. The commenter also states that variance findings could not be made in 
any event because a variance is not authorized pursuant to the Section 305 of the San 
Francisco Planning Code and Government Code section 65906. The commenter also asserts 
that approval of the Project is inconsistent with the requirement of Government Code 
section 65852 relating to the uniformity of zoning rules within zoning districts. 

The Plan establishes the “basic land use controls within which specific redevelopment 
activities in the Plan Area will be pursued.” (Plan, § 101.) The Plan also provides that OCII 
may “modify the land use controls in this Plan where owing to unusual and special 
conditions, enforcement would result in undue hardships or would constitute an 
unreasonable limitation beyond the intent and purposes of these provisions.” (Plan, § 305.) 
Significantly, the Project did not seek, and does not need, a modification to the land use 
controls in the Plan.  

The Project conforms with the planning and design controls described in Section 300 (in 
particular, Sections 302.4 and 304) of the Plan, the Land Use Map (Attachment 3 to the Plan), 
and the Zone Map (Attachment 3a to the Plan). The Plan’s land use controls establish 
permitted uses, a maximum height limitation of 160 feet, the amount of leasable square 
footage that can be developed in each land use district, and floor area ratio. The Project 
complies with all of the maximum development standards established under the Plan. The 
Project, however, does require modification to the Mission Bay South Design for 
Development (“D for D”), which provides ancillary design standards and guidelines that 
must be consistent with the Plan and that are subject to amendment by the Commission on 
Community Investment and Infrastructure (“CCII”) in its sole discretion. On November 3, 
2015, CCII approved, by Resolution 71-2015, D for D amendments that are consistent with 
the Plan’s land use controls and the authority granted to OCII under Section 306 of the Plan 
to establish “development and design controls necessary for the proper development of both 
private and public areas within the Plan Area.” To the extent that the Project requires D for 
D amendments and those amendments are consistent with the Plan, OCII need not consider 
a variation under Section 305 to approve the Project. OCII determined, by Resolution No. 71-
2015 (Nov. 3, 2015), that the D for D amendments “comply with the land use controls of the 
Plan and are consistent with the Plan’s redevelopment objectives.”  

Moreover, the commenter’s reliance on state and local planning standards regarding 
variances is inapposite. In reviewing and approving the Project, OCII exercises its state 
authority under the Community Redevelopment Law, Cal. Health & Safety Code Sections 
33000 et seq., as modified by the Redevelopment Dissolution Law, Cal. Health & Safety 
Code Sections 34170 et seq. Under this authority, OCII must apply, among other things, the 
Plan’s land use controls to fulfill the state mandate to wind down redevelopment projects by 
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expeditiously completing enforceable obligations, such as the Mission Bay South Owner 
Participation Agreement, that pre-date redevelopment dissolution. In completing these 
obligations, OCII, as the successor agency to the former redevelopment agency, exercises 
state—not local—authority.  

The Planning and Zoning Law (including Government Code sections 65906 and 65852), 
which are referenced in the comment, are not applicable to OCII’s efforts to implement the 
Plan. The Planning and Zoning Law (§ 65000 et seq.) states that its provisions regulating 
zoning apply to counties and general law cities, but not to charter cities (such as the City and 
County of San Francisco). (Gov. Code, § 65803.) Both former redevelopment agencies and 
successor agencies to former redevelopment agencies are “separate legal entit[ies] from the 
city or county that established it.” (City of Cerritos v. State of California (2015) 239 Cal.App.4th 
1020, 1028; see also Health & Safety Code, § 34173, subd. (g).) Therefore, the Planning and 
Zoning Law does not apply to a redevelopment agency’s development of, or modifications 
to, documents implementing a redevelopment plan. (PR/JSM Rivara LLC v. Community 
Redevelopment Agency (2009) 180 Cal. App. 4th 1475, 1482-1483.) 

Furthermore, Section 305 of the San Francisco Planning Code is not applicable to projects 
proposed within the Plan Area. As set forth in the Plan, the “Plan and the other Plan 
Documents, including the D for D, shall supersede the San Francisco Planning Code in its 
entirety, except as otherwise provided herein.” (Plan, § 101.) Therefore, the commenter is 
incorrect that Section 305 of the San Francisco Planning Code applies to OCII’s action on the 
Project.  

The commenter cites to a number of published decisions concerning variance and 
uniformity requirements under the Land Use and Planning Law. (Neighbors in Support of 
Appropriate Land Use v. Cnty. of Tuolumne (2007) 157 Cal.App.4th 997, 1008; DeVita v. Cnty. of 
Napa (1995) 9 Cal.4th 763, 772; Topanga Association v. County of Los Angeles (1974) 11 Cal.3d 
506, 511-12; Orinda Assn. v. Board of Supervisors (1986) 182 Cal.App.3d 1145, 1166; Trancas 
Prop. Owners Assn. v. City of Malibu (2006) 138 

Cal.App.4th 172, 182.) As the Land Use and Planning Law issues addressed in those 
decisions are not applicable to implementation of a redevelopment plan by successor 
agencies to former redevelopment agencies, the decisions are distinguishable. Notably, these 
decisions illustrate that changes to land use controls may generally be implemented through 
a variety of methods, including rezoning, text changes to land use controls, variances, or 
conditional use permits where authorized. The Plan does not limit the manners in which 
OCII may exercise its discretion to implement changes to the D for D. Therefore, neither the 
Plan nor the case law cited by the commenter, support the conclusion that OCII was 
required to approve a variation pursuant to Section 305 of the Plan in order to approve the 
Project. 

Although – as discussed above – Government Code section 65852 and its uniformity 
requirement is not applicable to the successor agency, if it were applicable, OCII’s approval 
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of the Project would be consistent with that requirement. Government Code section 65852 
provides that zoning regulations “shall be uniform for each class or kind of building or use 
of land throughout each zone, but the regulation in one type of zone may differ from those 
in other types of zones.” The Project is located in the “Commercial Industrial / Retail” land 
use district. (Plan, § 302.4.) The district includes an expansive list of secondary uses that may 
be permitted within the land use district provided that the Executive Director finds that the 
secondary use, at the size and intensity contemplated and at the proposed location, will 
provide a development that is necessary or desirable for, and compatible with, the 
neighborhood or the community. (Plan, §§ 302, 302.4(B).) The Project was approved 
following the uniform procedures set forth in the Plan to approve a secondary use. (See 
Secondary Use Findings.) Therefore, the Project was not provided any exemptions from the 
standard requirements set forth in the Plan for a project seeking to develop a secondary use.  

The commenter asserts that the event center component of the Project does not qualify as 
principal use or secondary use as nighttime entertainment, a recreation building, a public 
structure, or a use of a nonindustrial character. OCII disagrees.  

The commenter states that OCII concluded that the event center does not constitute a 
principal use authorized within the “Commercial Industrial / Retail” land use district. The 
commenter is incorrect. As demonstrated in OCII’s secondary use findings, a number of uses 
of the event center qualify as principal uses. Principal uses include office use, retail sales and 
services, restaurants, arts activities, art spaces, and outdoor activity areas. (Secondary Use 
Findings, Table 1.) In addition to these principal uses, OCII’s secondary use findings 
demonstrate that the event center qualifies as a secondary use under four separate 
secondary uses authorized within the “Commercial Industrial / Retail” land use district: 
nighttime entertainment, recreation building, public structure, and a use of a nonindustrial 
character. OCII’s secondary use findings conclude that the event center is permissible as a 
secondary use under each of these four separate secondary use categories.  

Nighttime Entertainment 
The commenter states that the event center does not constitute a nighttime entertainment 
secondary use. First, the commenter asserts that nighttime entertainment uses are intended 
to cover “small-scale” and “minor” uses and does not encompass larger uses such as the 
event center. There are no size limitations on nighttime entertainment, and, in fact, some of the 
illustrative categories of nighttime entertainment uses included in the Plan could be very large. 

Second, the commenter alleges that the event center cannot be considered a nighttime 
entertainment use because the majority of events at the event center will occur during 
daytime hours. The commenter is incorrect that the majority of events will occur during 
daytime hours. As discussed in the SEIR, pp. 3-38 to 3-42, the majority of events anticipated 
at the Event Center would occur in the evening hours. While some events will occur during 
the day, many of those events would be principally permitted as Arts Activities (such as 
Disney on Ice). Moreover, nighttime entertainment does not prohibit daytime activities. The 
Nighttime Entertainment subcategory of Assembly and Entertainment uses only requires 
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the use be “evening-oriented.” (Plan, Attachment 5.) As discussed in the Final SEIR and 
OCII’s secondary use findings, because the majority of events are anticipated to occur in the 
evening hours, the event center is considered an evening-oriented use. (See, e.g., Secondary 
Use Findings, p. 5.)  

Third, the commenter states that an event center is not similar to a nightclub or bar and, 
thus, does not qualify as a nighttime entertainment use. The Plan includes an illustrative list 
of uses that may constitute nighttime entertainment uses. The Plan does not limit the 
definition of nighttime entertainment uses. The Plan provides that nighttime entertainment 
includes “other similar evening-oriented entertainment activities, excluding Adult 
Entertainment, which require dance hall keeper police permits or place of entertainment 
police permits which are not limited to non-amplified live entertainment…” (Plan, 
Attachment 5.) As explained in OCII’s secondary use findings, the Project proposes evening-
oriented entertainment activities that require a place of entertainment permit and include 
amplified live entertainment. Therefore, the event center component of the Project qualifies 
as a nighttime entertainment pursuant to the Plan.  

Fourth, the commenter asserts that the event center cannot constitute an authorized nighttime 
entertainment use because it violates the Plan Area Map which was designed in walkable vara 
blocks. The Project includes amendments to the D for D, including amendments to reconfigure 
the on-site varas. This request does not violate the Plan. The Plan does not require that all 
streets identified on the Plan Area Map must be constructed. Both the Plan (Attachments 2, 
Plan Area Map, and Attachment 3, Redevelopment Land Use Map) and the D for D (Map 3, 
Plan Boundary, Development Block and street Grid Map) illustrate the Mission Bay South 
street grid system, but both documents provide flexibility regarding specific street alignments. 
The Plan Area Map included as Attachment 2 to the Plan notes that “[s]treet alignments… are 
indicated for illustrative purposes.” (Plan, Attachment 2.) The Plan expressly states that 
“changes in the existing street layout within the Plan Area . . . shall be in accordance with the 
objectives of this Plan.” (Plan, § 303.1.) Similarly, the D for D states: “Specific roadway 
locations and alignments may vary.” (D for D, Map 3.) Significantly, the D for D Design 
Guidelines encourage the development of publicly-accessible open space and walkways to 
enhance the pedestrian experience. (D for D, p. 75.) Although the Project reconfigures the 
varas illustrated in the Plan and D for D, it provides roughly equivalent privately-owned but 
publically accessible pedestrian access and open space. As demonstrated in OCII’s secondary 
use findings, the Project including the event center, conforms to these objectives of the Plan 
and D for D. (Secondary Use Findings, p. 25.)  

Therefore, OCII disagrees with the commenter. As discussed in further detail within OCII’s 
secondary use findings, the event center constitutes nighttime entertainment use. (Secondary 
Use Findings, pp. 5-6.)  

Recreation Building 
The commenter argues that the event center cannot be considered a recreation building 
because “recreation” and “entertainment” are distinct uses. While the commenter does not 
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believe the event center should constitute “nighttime entertainment,” the commenter argues 
that the event center is an “entertainment” use and, thus, it is necessarily not a “recreation” 
use. The commenter’s opinion cannot be reconciled with the plain language of the Plan. One 
of the secondary use categories authorized within the “Commercial Industrial / Retail” land 
use district is “assembly and entertainment” uses. (Plan, § 302.4(B).) “Recreation buildings” 
are listed as a subset of “assembly and entertainment” secondary uses within the 
“Commercial Industrial / Retail” land use district. (Ibid.) Therefore, by definition, a 
“recreation building” is an “assembly and entertainment” use within the context of the Plan. 

The commenter also suggests that the “recreation building” secondary use category only 
covers “participatory recreation uses.” The Plan includes no such limitation. OCII reviewed 
the Mission Bay SEIR and related materials associated with approval of the Plan. OCII 
disagrees that the intent, in adopting the Plan, was to narrowly limit the definition of a 
“recreation building” to only cover participatory recreation uses. This conclusion is 
consistent with the Plan’s discussion of “outdoor recreation spaces.” Specifically, the Plan 
demonstrates that outdoor recreation spaces are not limited to participatory recreation 
spaces; outdoor recreation spaces include “passive recreation spaces.” (Plan, § 104(C) 
[Neighborhood Environment Objective 5, Policy 6].)  

Therefore, OCII disagrees with the commenter. As discussed in further detail within OCII’s 
secondary use findings, the event center constitutes recreation building use. (Secondary Use 
Findings, p. 6.)  

Public Structure or Use of a Nonindustrial Character 
The commenter asserts that to qualify as a secondary use under the “other uses” category, a 
project must constitute a public structure and a use of a nonindustrial character. OCII 
disagrees with the commenter’s interpretation of the Plan. The Plan states the “other uses” 
category within the “Commercial Industrial / Retail” land use district includes a “public 
structure or use of a nonindustrial character.” (Plan, § 302.4(B) (emphasis added).)  

While the two uses are listed on one line in the Plan, the formatting of the listing of “other 
uses” was not intended to require that a project meet both definitions in order to qualify as a 
secondary use. This conclusion is supported by the fact that the Plan includes other 
examples of multiple uses being listed together on a single line. For example, principal uses 
within the “Commercial Industrial” and “Commercial Industrial / Retail Land Use Districts” 
include either a “greenhouse or plant nursery.” (Plan, §§ 302.3(A), 302.4(A).) Similarly, 
within the UCSF Land Use District an “elementary school or secondary school” is permitted. 
(Plan, §§ 302.5; see also Plan, § 303.3(A) [authorizing any of the following temporary uses: 
“exhibition, celebration, festival, circus or neighborhood carnival”].) A school is not required 
to be both an elementary school and a secondary school to be permitted. OCII interprets 
“public structure or use of a nonindustrial character” in the same manner. A use that is 
either a public structure or a use of a nonindustrial character may be authorized as a 
secondary use within the “Commercial Industrial / Retail” land use district. 
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However, even if a project was required to be a public structure and use of a nonindustrial 
character to qualify under the “other uses” category, OCII’s secondary use findings 
demonstrate that the event center is both a public structure and a use of a nonindustrial 
character. The commenter asserts that the event center is not “public” because the term 
requires the use to be under the control and management of a public agency for the benefit 
of its constituency. OCII disagrees. “Public structures” often include privately owned or 
operated buildings. For example, museums are frequently owned by private entities and the 
Moscone Center, while publicly-owned, is operated by a private contractor. OCII 
determined that the event center is a “Public Structure” because it will serve as a new, civic 
landmark that will host a variety of entertainment, convention, conference, cultural, and 
civic events.  

The commenter states that the list of “proposed public improvements” included in 
Attachment 4 to the Plan demonstrates the “public structures” permitted as a secondary use 
within the “Commercial Industrial / Retail” land use district do not include uses such as the 
event center. The commenter is confusing “public improvements” permitted pursuant to the 
Plan and “public structures” authorized as secondary uses within the “Commercial 
Industrial / Retail” land use district. Attachment 4 to Plan lists various “public 
improvements” anticipated within the Plan Area. Those public improvements are not 
considered secondary uses within the Plan Area. Public improvements included in 
Attachment 4 to the Plan are authorized uses pursuant to Section 408 of the Plan. Those 
public improvements are separate and distinct from “public structures” that may be 
authorized as principal or secondary uses in a land use district. 

Therefore, OCII disagrees with the commenter. As discussed in further detail within OCII’s 
secondary use findings, the event center constitutes both a “public structure” and a “use of a 
nonindustrial character,” both of which are secondary uses within the “Commercial 
Industrial / Retail” land use district. (Secondary Use Findings, pp. 7-8.)  

The commenter states the event center is inconsistent with the Plan’s objectives and that the 
secondary use findings are generally inadequate. OCII disagrees. As the commenter did not 
identify any alleged inconsistencies other than those discussed above, OCII cannot provide a 
further response. However, OCII directs the commenter to the secondary use findings which 
provide a detailed discussion of the event center’s compatibility with Plan. 

The commenter asserts that the Draft SEIR should have disclosed the Project’s 
inconsistencies with the Plan and that the responses to the Alliances comments concerning 
Plan consistency included in the Final SEIR does not address this deficiency. The 
commenter’s position is premised on the conclusion that the Project is inconsistent with the 
Plan. As discussed in the Final SEIR, OCII’s CEQA Findings, and the Secondary Use 
Findings, the Project is not inconsistent with the Plan. 

CEQA only requires an EIR to include a discussion of an applicable plan if the project is 
inconsistent with the plan; it does not require a discussion of reasons a “project is consistent 
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with the relevant plans.” (City of Long Beach v. Los Angeles Unified School Dist. (2009) 176 
Cal.App.4th 889, 918-19; CEQA Guidelines, § 15125, subd. (d); see also Pfeiffer v. City of 
Sunnyvale City Council (2011) 200 Cal.App.4th 1552, 1566.) Because the Project is not 
inconsistent with the Plan, there is no merit to the commenter’s position that the Draft SEIR 
should be recirculated in order to discuss inconsistencies between the Project and the Plan. 

The commenter states the Project conflicts with design criteria, including vara blocks, and 
creates impacts on the character of the community. Please see response to Comment O-
MBA18L6-1 regarding amendments to the Mission Bay South Design for Development and 
response to Comment O-MBA-19B3-1 regarding vara blocks and street alignments. Please 
see pages 32 through 34 of the Initial Study and pages 26 through 28 of OCII’s Secondary 
Use Findings for a discussion of the Project’s impact on the existing character of the area 
surrounding the project site. OCII considered whether the Project, including its secondary 
uses, conforms to the Plan’s redevelopment objectives and planning and design controls. 
OCII’s secondary use findings demonstrate that the Project is consistent with the Plan, its 
redevelopment objectives, and its planning and design controls. 

The commenter asserts that the Project does not comply with the Plan for the reasons set 
forth in Mr. Lippe’s November 5, 2015, letter to the Planning Commission. See response to 
Comment O-MBA24L9-2.  

The commenter asserts that the event center is not authorized as a principal or secondary 
use within the Plan. See response to Comment O-MBA19B3-1. 

_________________________ 

Issues Raised by Late Commenters on Planning Code Section 321 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA24L9-1 O-MBA24L9-3 O-MBA25L10-4 O-MBA28L11-6 

_________________________ 

1. The Project is ineligible for any office space allocation under Planning Code section 321 and 
Motion 17709. 

a. This Project does not comply with the Design for Development. 

Resolution 14702 and Motion 17709 require that any project in the Alexandria District must comply 
with the Mission Bay South Design for Development in order to be eligible for any office space 
allocation. (See Motion 17709, p. 9, Finding 9,1 Finding 102. 

This Project does not comply with the Design for Development, as evidenced by the many 
amendments that the Successor Agency made to the Design for Development to accommodate the 
Project. Therefore, it is ineligible for allocation of any office space under Planning Code section 321 
and Motion 17709. 

Footnotes: 
1 “This schedule of phased authorization will ensure that, in accord with Resolution 14702, adequate office space can 

be allocated to those projects within the Development District that are determined to be in compliance with the D 
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for D requirements, while also complying with Section 321 of the Planning Code forbidding exceedance of the 
square footage available for allocation in any given annual cycle.” 

2 “Pursuant to Resolution 14702, the Commission is charged with determining whether a project seeking 
authorization conforms to applicable standards in the D for D Document, which supersedes the criteria set forth in 
Section 321 and other provisions of the Code except as provided in the MBS Plan. The projects previously approved 
were determined to have met the MBS Redevelopment Plan and the D for D Document standards and guidelines, 
and requirements for childcare, public art, and other provisions of the Plan Documents, and retain that design 
approval, along with all previously imposed conditions of approval. Future projects requesting authorization will be 
brought before the Commission for design review in accord with Resolution 14702, and upon determination by the 
Commission that such proposals are in conformity with the D for D and other applicable requirements, office space 
may be allocated for such new structures from the unassigned amount available in the Development District.” 

(Mission Bay Alliance, Thomas N. Lippe, letter, November 5, 2015 [O-MBA24L9-1]) 

_________________________ 

2. The office space allocation requested for this Project exceeds the amount authorized for the 
Alexandria District. 

In 1986, San Francisco voters passed Proposition M, a referendum limiting the amount of office 
space that can be approved each year. Codified as Section 321 of the San Francisco Planning Code, it 
provides that “[n]o office development may be approved during any approval period if the additional 
office space in that office development, when added to the additional office space in all other office 
developments . . . would exceed 950,000 square feet.” (San Francisco Planning Code §321(a)(1).) 
Office space is defined to mean “construction . . . of any structure” that has the “effect of creating 
additional office space.” 

The current Project plans call for the construction of two office towers on Mission Bay South Parcels 
29 and 31, comprising 309,436 square feet and 267,486 square feet of office space, respectively, for 
a total of 576,922 square feet of office space. (Executive Summary, p. 2.) 

In 2008, the Planning Commission adopted Motion No. 17709. Motion 17709 approved a cumulative 
total office space allocation for all projects within the Alexandria Development District of 1,350,000 
gross square feet. (Motion 17709, p. 9, Finding 9.) Of that amount, 1,222,980 was allocated before 
the adoption of Motion 17709. (Motion 17709, p. 5, Finding 4, Table 1.) Therefore, at the time 
Motion 17709 was proposed, 227,020 gsf of unallocated office remained for allocation.(Motion 
17709, p. 9, Finding 9, Table 4.) 

According to Motion 17709, there were three pending projects at that time, at 600 Terry Francois, 
650 Terry Francois, and 1450 Owens Street. Motion 17709 states that these projects represented 
665,880 square feet of “potential office space.” (Motion 17709, p. 5, Finding 5, Table 2.) Motion 
17709 also states an intent to authorize only 57% of “potential office space” for actual office space 
after 10/18/09, 53% of “potential office space” for actual office space after 10/18/10, and 50% of 
“potential office space” for actual office space after 10/18/11.  

Motion 17709 does not state how much actual office space was approved for the three pending 
projects at 600 Terry Francois, 650 Terry Francois, and 1450 Owens Street. The Planning Department’s 
Office Development Annual Limitation Program record (attached as Exhibit 3) shows “0*” in the 
“size” column for these projects. (Exhibit 3, p. 19.) Assuming the Planning Commission allocated 
office space to these projects at the 57% ratio, that amount is 379,552 gsf (665,880 x .5). This 
amount exceeds the remaining office space available for allocation at that time (i.e., 227,020 gsf). 

According to Motion 17709, there were two additional areas where the applicant indicated an intent 
to develop “potential office space,” namely, MB South Blocks “29 and 31" and “33-34." (Motion 
17709, p. 5, Finding 6, Table 3.) Motion 17709 states that these possible future projects represented 
915,700 square feet of “potential office space,” with Blocks “29 and 31" at 515,700 GSF. (Motion 
17709, p. 5, Finding 6, Table 3.)  
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Assuming, again, that the Planning Commission allocated office space to these areas at the 50% 
ratio, that amount is 457,850 GSF (915,700 x .5), with 257,850 allocated to Blocks “29 and 31" at 
257,850 gsf (515,700 x .5). 

The Draft Motion proposed for adoption at today’s hearing states that “Blocks 29-32 are included in 
the Development District and have been allocated a total of 677,020 sf of office space pursuant to 
Motion No. 17709.” (Draft Motion, p. 3.) This is incorrect in at least four ways. 

First, it is unclear and unstated how Planning staff derived the 677,020 gsf number. 

Second, after approval of the office space allocation for the three pending projects at 600 Terry 
Francois, 650 Terry Francois, and 1450 Owens Street, there was no office space left in the Alexandria 
District to allocate - as discussed above. 

Third, even if one adds together the “potential office space” numbers for Blocks 29-32 in Motion 
17709, the sum is 1,119,999 gsf, and 50% of that is only 560,000 gsf. The two office towers proposed 
for this Project require 576,922 gsf. (See Executive Summary, pp. 1-2: 309,436 gsf in the South tower 
and 267,486 gsf in the 16 Street tower). This number exceeds 560,000 gsf. 

Fourth, when one adds the 25,000 gsf for office space in the arena building (see SEIR p. 3- 17), the office 
space for this project totals 601,922 gsf (i.e., 576,922 plus 25,000), which also exceeds 560,000 gsf. 

Fifth, to the extent there was any office space left for Motion 17709 to allocate after approval of the 
office space allocation for the three pending projects at 600 Terry Francois, 650 Terry Francois, and 
1450 Owens Street, Motion 17709 allocated only 257,850 gsf to Blocks 29 and 31 (i.e., 50% of 
515,700) pursuant to Finding 6, Table 3. The 576,922 gsf of office space in the two office towers for 
this Project are located in Blocks 29 and 31; and the total of 576,922 gsf vastly exceeds the 257,850 
gsf that may arguably be available. 

Because the office towers called for in the Project exceed the allowable office space cap, Section 
321(a)(1) and Motion 17709 require the Planning Commission to deny approval of the Project and of 
the requested allocations of office space. (Mission Bay Alliance, Thomas N. Lippe, letter, November 5, 
2015 [O-MBA24L9-3]) 

_________________________ 

4. The Project does not comply with Proposition M, as codified at Planning Code Section 320 et seq 
and Planning Commission Motion 17709 , and is it is ineligible for allocation of any office space 
under Planning Code section 321 and Motion 17709, as discussed in my November 5, 2015, letter to 
the Planning Commission attached as Exhibit 1. (Mission Bay Alliance, Thomas N. Lippe, letter, 
November 6, 2015 [O-MBA25L10-4]) 

_________________________ 

4. The Project does not comply with Proposition M, as codified at Planning Code Section 320 et seq 
and Planning Commission Motion 17709 , and is it is ineligible for allocation of any office space 
under Planning Code section 3 21 and Motion 17709, as discussed in my November 5, 2015, letter to 
the Planning Commission attached as Exhibit 1. (Mission Bay Alliance, Thomas N. Lippe, letter, 
November 9, 2015 [O-MBA28L11-6]) 

_________________________ 

Response to Late Comments PP-2: Planning Code Section 321 
The commenter states that the two commercial office buildings that are components of the 
Project do not qualify for office space allocation under Section 321 of the Planning Code 
because OCII amended the Mission Bay South Design for Development (“Design for 
Development” or "D for D"). The commenter misinterprets the authority of the Planning 
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Commission review of the design of the office development under Section 321 and the scope 
of the Design for Development amendments, which primarily relate to the Event Center – 
not to the office development - component of the Project.  

The Redevelopment Plan for the Mission Bay South Redevelopment Project (“Redevelopment 
Plan”) states unequivocally that it and the Design for Development “supersede the 
San Francisco Planning Code in its entirety, except as otherwise provided herein.” 
Redevelopment Plan, Section 101. Under the Redevelopment Plan, OCII has the sole discretion 
to amend the Design for Development so long as the amendments are consistent with “the 
limits, restrictions and controls established in [the Redevelopment] Plan.” Redevelopment 
Plan, Section 306. In a few instances, the Redevelopment Plan incorporates standards from the 
Planning Code into its basic land use controls, but this reliance on Planning Code standards 
does not change the ultimate authority of OCII over project approval.  

OCII amended, by Resolution No. 71-2015 (Nov. 3, 2015), the D for D to accommodate the 
Event Center and found that the amendments “comply with the land use controls of the 
[Redevelopment] Plan and are consistent with the Plan’s redevelopment objectives.” These 
D for D amendments primarily address the unique characteristics of an Event Center 
building and made only minor changes to the specific standards and guidelines for the 
design of individual office buildings. The changes affecting office buildings are the 
designation of a fourth tower location on Blocks 29 or 31 and the addition of minimum 
tower separation requirements between a tower and an Event Center building. The D for D 
amendments, however, do not change other aspects of office development design standards, 
such as height, bulk, setbacks, and parking, and did not change the commercial industrial 
guidelines applicable to office buildings.  

The Redevelopment Plan refers to specific Planning Code standards for office development 
and establishes, in Section 304.11, that the Redevelopment Plan’s authorization of up to 
5.9 million square feet of commercial/industrial space, including office space, over the Plan’s 
thirty year life complies with those standards (Planning Code, §§ 320-325) so long as the 
annual limitation of office development is not exceeded. Furthermore, Section 304.11 
provides a limited role for the Planning Commission in the review of office development to 
confirm that commercial office development is well-designed; it incorporates Planning 
Commission Resolution No. 14702 (Sep. 17, 1998), which states:  

The design guidelines for the South Plan Area are set forth in the Design for Development. 
This Planning Commission has reviewed the design standards and guidelines and finds that 
such standards and guidelines will ensure quality design of any proposed office 
development. In addition, the Planning Commission will review any specific office 
development subject to the terms of Planning Code §§ 320-325 to confirm that the design of 
that office development consistent with the findings herein. Planning Commission 
Resolution No. 14702, p. 6. 
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Contrary to the commenter’s suggestion, this standard does not limit the authority of OCII 
to amend the D for D or to approve a project, but rather requires the Planning Commission 
to determine that a particular office building is of a “quality design” consistent with the 
then-applicable design standards and guidelines. Any suggestion that the original version of 
the 1998 Design for Development is frozen in time through Planning Commission 
Resolution No. 14702 is inconsistent with OCII’s land use authority.  

Nonetheless, the Planning Commission has the opportunity, through its design review of 
office buildings, to consider whether the application of D for D amendments to a proposed 
office building results in a well-designed building. In approving the two office buildings 
that are part of this Project, the Planning Commission found that: “(1) the MBS D for D 
standards and guidelines will ensure a quality design, (2) the proposed project is consistent 
with the MBS D for D and the findings set forth in Commission Resolution 14702, and 
(3) approval of the design of the proposed project would promote the health, safety and 
welfare of the City.” Motion No. 19502 (Nov. 5, 2015). Finally, this Planning Commission 
finding supersedes Motion No. 11709 (Oct. 2, 2008) to the extent that the prior motion 
covered office development at the Project site. 

Accordingly, both OCII and the Planning Commission have determined that the office 
building component of the Project complies with the Design for Development. 

The commenter asserts that the Planning Commission approval on November 5, 2015, of the 
office design for the two office towers on Mission Bay South Parcels 29 and 31, comprising a 
total of 576,922 square feet of office space exceeded the amount of available office space 
under Planning Code Section 321. The commenter is mistaken, as explained in a letter and 
attachments from the Planning Director, John Rahaim, to the OCII Executive Director, 
Tiffany Bohee, and the Director of Public Works, Mohammed Nuru, et al., dated 
November 16, 2015.2 

As explained in the letter, the Planning Commission by Motion 17709 allocated a total of 
1,350,000 square feet of office space to the Alexandria Mission Bay Life Sciences and 
Technology Development District (“District”) in 2008. The District includes all of the parcels 
in the GSW Event Center project. Motion 17709 authorized Alexandria to allocate the total 
square feet of office space to any property in the District and to transfer property to another 
owner with any portion of the allocated space, so long as the transfers did not exceed the 
total allocation granted to the District. Since 2008, Alexandria has transferred 1,100,000 
square feet of the total allocation to other owners of property in the District and retained 
250,000 square feet in property that it owns. Alexandria transferred the GSW Event Center 
project parcels (Parcels 29, 30, 31 and 32) with 677,020 square feet of the total office space 
allocation. The two office towers proposed on Mission Bay South Parcels 29 and 31 are less 
than the 677,020 square feet of office space allocated to those parcels. Sufficient office space 

                                                           
2 Memorandum from John Rahaim, Director, San Francisco Planning Department to Tiffany Bohee, Executive 

Director, Office of Community Investment and Infrastructure; Mohammed Nuru, Director, San Francisco 
Public Works; and Bruce Storrs, San Francisco City and County Surveyor, November 16, 2015. 
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exists in the previously approved District to support the Planning Commission’s action, and 
no further allocation is needed.  

The commenter also questions why 25,000 square feet of office space in the event center 
building was not included in the calculation of office space requiring an allocation. As 
explained in the letter, the arena building office space is a minor accessory use to the event 
center use and not a separate office component requiring an office space allocation under the 
Planning Code. 

_________________________ 

Issues Raised by Late Commenters on General Plan Consistency 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA24L9-4 O-MBA25L10-3 O-MBA28L11-5  

_________________________ 

3. General Plan Inconsistency: BAAQMD. 

San Francisco Master Plan Policy 4.1 states: 

Support and comply with objectives, policies, and air quality standards of the Bay Area Air 
Quality Management District. 

Regionwide monitoring of air quality and enforcement of air quality standards constitute the 
primary means of reducing harmful emissions. The conservation of San Francisco's air resource 
is dependent upon the continuation and strengthening of regional controls over air polluters. 
San Francisco should do all that is in its power to support the Bay Area Air Quality Management 
district in its following operations: 

• Monitoring both stationary and mobile sources of air pollution within the region and 
enforcing District regulations for achieving air quality standards. 

• Regulating new construction that may significantly impair ambient air quality. 
• Maintaining alert, permit, and violations systems. 
• Developing more effective controls and method of enforcement, as necessary 

The attached letter from the Bay Area Air Quality Management District (Exhibit 4) and the City’s 
response (Exhibit 5) show that this Project does not comply with this policy. (Mission Bay Alliance, 
Thomas N. Lippe, letter, November 5, 2015 [O-MBA24L9-4]) 

_________________________ 

3. The Project does not comply with the San Francisco General Plan as discussed in my November 5, 
2015, letter to the Planning Commission attached as Exhibit 1. (Mission Bay Alliance, Thomas N. 
Lippe, letter, November 6, 2015 [O-MBA25L10-3]) 

_________________________ 

3. The Project does not comply with the San Francisco General Plan as discussed in my November 5, 
2015, letter to the Planning Commission attached as Exhibit 1. (Mission Bay Alliance, Thomas N. 
Lippe, letter, November 9, 2015 [O-MBA28L11-5]) 

_________________________ 
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Response to Late Comments PP-3: General Plan Consistency 
The commenter asserts there is a project inconsistency with the San Francisco General Plan, 
citing Policy 4.1 which addresses support and compliance with objectives, policies, and air 
quality standards of the Bay Area Air Quality Management District.  

First, as discussed in SEIR Chapter 4, Plans and Policies, on September 17, 1998, by 
Resolution No. 14702, the Planning Commission determined that the Mission Bay South 
Redevelopment Plan provides for a type, intensity, and location of development that is 
consistent with the overall goals, objectives, and policies of the General Plan. Therefore, the 
project’s consistency with the Mission Bay South Redevelopment Plan would ensure that the 
project would not obviously or substantially conflict with General Plan goals, policies, or 
objectives. (See, e.g., PR/JSM Rivara LLC v. Community Redevelopment Agency (2009) 180 
Cal.App.4th 1475, 1482-1483 [distinguishing between “adopting a redevelopment plan and 
implementing one” and stating that while “the redevelopment agency must find that the 
redevelopment plan conforms to the general plan, that determination is made prior to the 
adoption of the plan”] (original emphasis).) As discussed in Final SEIR Section 13.5.2 
(Response PD-1), evidence supports the conclusion that the project is consistent with the 
objectives and policies set forth in the Mission Bay South Redevelopment Plan. The ultimate 
determination of consistency is made by the designated decision-maker, in this case, the OCII 
Executive Director. 

Nevertheless, with respect to November 2, 2015 BAAQMD letter cited by the commenter, 
the commenter is referred to the Response to Late Comment AQ-1 in Section 10 of this 
Exhibit D. The BAAQMD’s November 2, 2015 letter does not establish that the CARB cost 
effectiveness criteria are inappropriate for determining the offset costs under Mitigation 
Measure M-AQ-2b. Based on the information and analysis presented in the Draft SEIR, the 
Responses to Comments and supporting technical analyses, Planning Department and OCII 
staffs continue to believe that the offset fee established in Mitigation Measure M-AQ-2b is 
sufficient to achieve the required emissions offsets. In addition, as discussed in the 
Responses to Comments document, Mitigation Measure M-AQ-2b has been revised since 
publication of the Draft SEIR to allow the project sponsor to directly implement an emissions 
offset project as an alternative to entering into an agreement with the BAAQMD. 

Accordingly, the BAAQMD letter does not result in the project not being consistent with the 
San Francisco Master Plan Policy 4.1 for supporting and complying with objectives, policies, 
and air quality standards of the BAAQMD. In addition, the BAAQMD letter does not result 
in the project not being consistent with supporting BAAQMD in its monitoring of air 
pollution sources; regulating new construction; maintaining its alert, permit and violation 
systems; or developing more cost effective controls and methods of enforcement. 
Furthermore, the letter from the BAAQMD does not alter the analysis or conclusions 
reached in the Final SEIR. 

_________________________ 



Page D-134 
Appeal of Final SEIR Certification, Exhibit D 

Responses to Late Comments 
Event Center and Mixed-Use Development at Mission Bay Blocks 29-32 

 

Issues Raised by Late Commenters on Plan Bay Area 
This response addresses all or part of the following comments, which are quoted below: 

A-MTC-2    

_________________________ 

Plan Bay Area & Priority Development Areas 

As discussed in Plan Bay Area, the Regional Transportation Plan and Sustainable Communities Strategy 
for the San Francisco Bay Area, prepared by MTC and the Association of Bay Area Governments 
(ABAG), Mission Bay is included within one of San Francisco’s Priority Development Areas (PDAs). PDAs 
are, in short, “transit-oriented, infill development opportunity areas.” (Plan Bay Area, p. 77.) The Plan 
Bay Area anticipates that the majority of future development within the San Francisco Bay Area, 
including 78 percent of new housing and 62 percent of new jobs, will occur within the region’s PDAs. 
(Plan Bay Area, pp. 26, 57.) Development of the Project within Mission Bay is consistent with Plan Bay 
Area’s goal to promote infill development and the creation of jobs within the region’s PDAs.  

To encourage more development near high-quality transit and reward jurisdictions that produce 
housing and jobs, Plan Bay Area proposes to target transportation investments in PDAs and to 
support planning efforts for transit-oriented development in PDAs. For example, in May 2012, MTC 
approved a new funding approach that directs specific federal funds to support more focused 
growth in the Bay Area. MTC committed $320 million through 2017 (and $14.6 billion through 2040 - 
the life of the plan), from federal surface transportation legislation currently known as MAP-21 
(Moving Ahead for Progress in the 21st Century) towards the One Bay Area Grant (OBAG) program. 
(Plan Bay Area, p. 76.) The OBAG program allows communities flexibility to invest in transportation 
infrastructure that supports infill development by providing funding for bicycle and pedestrian 
improvements, local street repair, and planning activities. Within San Francisco, at least 70 percent 
of OBAG investments must be directed to the City’s PDAs. In short, Plan Bay Area is designed to 
provide the transportation investments necessary to allow PDAs to accommodate the dense land 
use development envisioned by the Plan. (Metropolitan Transportation Commission, Ken Kirkey, 
letter, October 30, 2015 [A-MTC-2]) 

_________________________ 

Response to Late Comments PP-4: Plan Bay Area 
The commenter indicates Mission Bay is included within one of the San Francisco Priority 
Development Areas (PDAs), and that development of the project within Mission Bay is 
consistent with the Plan Bay Area’s goal to promote infill development and the creation of 
jobs within the region’s PDAs. These comments are noted. The SEIR also acknowledges the 
City has designated the Mission Bay South Redevelopment Plan Area as a PDA (see SEIR 
Chapter 3, Project Description, page 3-10); that Plan Bay Area calls for concentrating housing 
and job growth around transit corridors, particularly within areas identified by local 
jurisdictions as PDAs (see SEIR Chapter 4, Plans and Policies, page 4-9); and that the project 
would not substantially conflict with, and in fact would be consistent with, Plan Bay Area 
(see Initial Study Section E.1, Land Use and Land Use Planning, Impact LU-2, page 31; 
Response to Comments Document Section 13.5, Project Description, Response PD-4, 
page 13.5-18; and Response to Comments Document Section 13.8, Land Use, Response LU-1, 
page 13.8-6). 
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The commenter indicates that in San Francisco, at least 70 percent of MTC’s One Bay Area 
Grant (OBAG) program investments must be directed to the City PDAs, and as such, Plan 
Bay Area is designed to provide the transportation investments necessary to allow PDAs to 
accommodate the dense land use development envisioned by the Plan. This comment is 
noted. The project also proposes substantial transportation improvements within the 
Mission Bay South PDA as described in detail in SEIR Chapter 3, Project Description; 
Chapter 5.2, Transportation and Circulation; and Chapter 12, Project Refinements and New 
Project Variant, Section 12.2.3, Transportation Improvements. This includes, but is not 
limited to, a number of physical transportation infrastructure improvements adjacent to the 
project site, as well as transit service improvements including the expansion of the Mission 
Bay TMA shuttle system, provision of the Muni Special Event Transit Service Plan, and a 
Transportation Management Plan (TMP) for operations of the proposed project. 

_________________________ 
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SECTION 7: RESPONSES TO LATE COMMENTS ON ARCHAEOLOGICAL RESOURCES  

The comments and corresponding responses in this section cover topics analyzed in the 
Initial Study, Section E.4, Cultural and Paleontological Resources (included in Appendix 
NOP-IS of the SEIR), as augmented in RTC document Section 13.10. These include topics 
related to: 

• Issue CULT-1: Archeological Resource 

Issues Raised by Late Commenters on Archaeological Resources 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA22B4-8    

_________________________ 

c. Cultural Resources. In response to the Alliance’s references to new information regarding 
archaeological impacts and inadequate studies, the SEIR provides a conclusory reference to new 
archaeological study in October 2015 that resolves concerns. As with the other new studies provided 
within the 11-day review period for the SEIR Responses to Comments, the public has not had 
sufficient opportunity to review the technical information. Further, the Responses to Comments is 
insufficient as an informational document because it fails to provide analysis regarding its conclusory 
dismissal of archaeological concerns based on the referenced new studies. There is thus insufficient 
basis for findings that archaeological impacts are infeasible. (Mission Bay Alliance, Susan Brandt-
Hawley, letter, November 3, 2015 [O-MBA22B4-8]) 

_________________________ 

Response to Late Comments CULT-1: Archaeological Resources 
The commenter claims that Final SEIR provides a conclusory reference to the new 
archaeological study completed in October 2015 that resolves concerns. To the contrary, the 
Final SEIR Section 13.10.2, Archaeological Resources (Response CULT-1) describes that 
subsequent to the publication of the Draft SEIR, archaeological testing was conducted at 
Blocks 29-32 consistent with the requirements of the approved and adopted 1998 Mission 
Bay FSEIR Mitigation Measures D.3 and D.4. As required by these mitigation measures, an 
archaeological testing program was conducted in accord with an archaeological testing 
plan3 by an archaeological consultant on the San Francisco Planning Department Qualified 
Archaeological Consultant List (QACL). The results of the archaeological testing program 
are reported in an Archaeological Testing Results Report that was approved by the City 
Archaeologist in October 2015. (The Archaeological Testing Results Report is not available for 
general public review, however, is on file with, and available for review by qualified 
individuals at, the San Francisco Planning Department, Environmental Review Division.) 
The archaeological testing program determined that no archaeological deposits or potential 
stable land surfaces available for occupation by prehistoric populations (palesols) were 

                                                           
3  Environmental Science Associates. Event Center and Mixed Use Development at Mission Bay Blocks 29-32 

Archaeological Testing Plan. May 1, 2015. 
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identified in the archaeological testing program, confirming the finding of no potential effect 
to legally-significant archaeological resources by the proposed project. As such, the proposed 
project would not result in any new or substantially more severe impacts on archaeological 
resources than were analyzed and disclosed in the Mission Bay FSEIR. 

_________________________ 
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Exhibit D 
OCII Responses to Late Comments 

OCII CASE NO. ER 2014-919-97; PLANNING DEPARTMENT CASE NO. 2014.1441E –  
EVENT CENTER AND MIXED-USE DEVELOPMENT AT MISSION BAY BLOCKS 29-32 

CERTIFIED ON NOVEMBER 3, 2015 

BACKGROUND 

GSW Arena LLC (GSW), an affiliate of Golden State Warriors, LLC, which owns and 
operates the Golden State Warriors National Basketball Association (NBA) team, proposes to 
construct a multi-purpose event center and a variety of mixed uses, including office, retail, 
open space and structured parking on an approximately 11-acre site (Blocks 29-32) within 
the Mission Bay South Redevelopment Plan Area of San Francisco. The project site is 
bounded by South Street on the north, Third Street on the west, 16th Street on the south, and 
by the future planned realigned Terry A. François Boulevard on the east. The proposed 
event center would host the Golden State Warriors basketball team during the NBA season, 
as well as provide a year-round venue for a variety of other uses, including concerts, family 
shows, other sporting events, cultural events, conferences and conventions. 

The San Francisco Office of Community Investment and Infrastructure (OCII), as lead 
agency responsible for administering the environmental review for private projects in the 
Mission Bay North and South Redevelopment Plan Area of San Francisco, published a Draft 
SEIR on the project on June 5, 2015, and the 52-day public review period ended on July 27, 
2015. OCII prepared a Responses to Comments (RTC) document that provided written 
responses to all comment received during the public review period as well as to several late 
comment letters received after the close of the public review period. OCII published the RTC 
document on October 23, 2015. 

CEQA does not require published responses to any comments received after the close of the 
public comment period, which ended on July 27, 2015. However, OCII received numerous 
additional comment letters or emails on the SEIR too late to be responded to in the RTC 
document, including public testimony at the OCII public hearing on November 3, 2015 
(referred to as "Late Comments"). Some of these late comments provide supplemental 
comments on the Draft SEIR, while some, received after publication of the RTC document, 
provide comments on the RTC document and Final SEIR. OCII staff presented written 
responses to the OCII Commission for five of these additional comment letters at the 
certification hearing on November 3, 2015, and also present oral responses to several of the 
late comments at the same hearing. 

This Exhibit D presents the comments and provides written responses for all of these late 
comments. It lists all of the substantive issues raised in these late comments and provides 
written responses to those late comments, using the same format as the RTC document (i.e., 
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comments and responses are organized by topic). Exhibit D includes a verbatim copy of the 
substantive late comments, with similar comments on the same topic grouped together, 
followed by a comprehensive response on that topic. Exhibit E contains copies of the 
additional comment letters and copies of oral comments on the adequacy of the Final SEIR 
excerpted from the OCII public hearing transcript, with coding in the margin that 
corresponds to the responses in this exhibit. Due to the volume of late comments and 
because all substantive comments are reproduced verbatim in Exhibit D, Exhibit E is 
provided on CD. 

This Exhibit D is organized as follows: 

• Section 1. List of Persons Submitting Late Comments  

• Section 2. Responses to Late Comments on General Topics 

• Section 3. Responses to Late Comments on the Environmental Review Process  

• Section 4. Responses to Late Comments on the AB 900 Process  

• Section 5. Responses to Late Comments on the Project Description  

• Section 6. Responses to Late Comments on Plans and Policies  

• Section 7. Responses to Late Comments on Archaeological Resources  

• Section 8. Responses to Late Comments on Transportation  

• Section 9. Responses to Late Comments on Noise  

• Section 10. Responses to Late Comments on Air Quality  

• Section 11: Responses to Late Comments on Greenhouse Gases Emissions  

• Section 12. Responses to Late Comments on Wind  

• Section 13. Responses to Late Comments on Recreation  

• Section 14. Responses to Late Comments on Utilities  

• Section 15. Responses to Late Comments on Biological Resources  

• Section 16. Responses to Late Comments on Geology  

• Section 17. Responses to Late Comments on Hydrology and Water Quality  

• Section 18. Responses to Late Comments on Hazardous Materials  

• Section 19. Responses to Late Comments on Alternatives  

SECTION 1: LIST OF PERSONS SUBMITTING LATE COMMENTS  

Table 1 lists the persons or entities who submitted late comment letters/emails or presented 
public testimony at the certification hearing critiquing the SEIR. The table also identifies a 
general summary of the primary issues raised in the late comments and all attachments and 
exhibits submitted by the commenters. In some cases, the attachments are duplicates of 
previously submitted comments or contain general information that does not specifically 
address the SEIR or the project; no specific response is provided for those attachments. 
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TABLE 1 
PERSONS SUBMITTING LATE COMMENTS  

Commenter 
Code Name of Person/Agency Submitting Comments 

Comment 
Format 

Comment 
Date Primary Issues and Notes 

State Agency     

A-Caltrans2 Patricia Maurice, District Branch Chief, Local Development-
Intergovernmental Review, State of California Department of Transportation 

Letter 11/02/2015 Transportation 

A-UCSF2 Lori Yamauchi, Associate Vice-Chancellor, UCSF Campus Planning, Letter 11/03/2015 Transportation; Exterior Lighting Plan; Utilities and 
Service Systems (wastewater treatment capacity); MOU 
regarding gatehouse 

Regional/Local Agency    

A-BAAQMD2 Jean Roggencamp, Deputy Air Pollution Control Officer, Bay Area Air 
Quality Management District 

Letter 11/02/2015 Air Quality 

A-MTC Ken Kirkey, Director, Planning, Metropolitan Transportation Commission Letter 10/30/2015 Consistency with Plan Bay Area; Transportation  

Non-Governmental Organizations    

O-MBA14B2 Susan Brandt-Hawley, Brandt-Hawley Law Group, on behalf of Mission 
Bay Alliance, submitted to OCII 

Letter 10/13/2015 Alternatives (Pier 80) 

 • w/ Attachment of links to various newspaper articles, and UCSF 
letter 

-   

O-MBA15S5 Osha R. Meserve, Soluri Meserve, on behalf of Mission Bay Alliance, 
submitted to OCII 

• w/ Attachment from Damian Applied Toxicology, LLC (10/20/2015) 

Letter 10/20/2015 Hazards and Hazardous Materials 

O-MBA16S6 Patrick M. Soluri, Soluri Meserve, on behalf of Mission Bay Alliance, 
submitted to OCII 

Letter 11/02/2015 Tiering; AB 900; Greenhouse Gases; Wind and Shadow; 
Recreation; Geology and Soils; Hydrology and Water 
Quality; Hazards and Hazardous Materials; Urban 
Decay; Transportation Mitigation/Funding 

 • Exhibit 1: SCS Engineers  - 11/02/2015 Greenhouse Gases; AB 900 

 • Exhibit 2: BSK Associates  - 11/02/2015 Geology and Soils; Hydrology and Water Quality 

 • Exhibit 3: Soluri Meserve letter to DTSC  - 10/23/2015 Hazards and Hazardous Materials 

 − Exhibit A: BSK Associates  - 07/22/2015 Hazards and Hazardous Materials 
[This is same 07/22/15 BSK Associates letter included in O-
MBA7S2 Exhibit in the RTC Document] 
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TABLE 1 (Continued) 
PERSONS SUBMITTING LATE COMMENTS  

Commenter 
Code Name of Person/Agency Submitting Comments 

Comment 
Format 

Comment 
Date Primary Issues and Notes 

Non-Governmental Organizations (cont.)    

O-MBA16S6 
(cont.) 

− Exhibit B: Damian Applied Toxicology, LLC [same as attachment 
in O-MBA15S5, above] 

- 10/20/2015 Hazards and Hazardous Materials;  
[Exhibit B: 10/20/15 Damian Applied Toxicology, LLC letter is 
the same as attachment in O-MBA15S5] 

 • Exhibit 4: Philip King, Ph.D.  - 11/02/2015 Urban Decay 

 • Exhibit 5: SFMTA spreadsheet: Capital and Operating Cost 
Estimates for the Event Center and Mixed Use Development at 
Mission Bay Blocks 29-32 

- 10/13/2015 Transportation Mitigation/Funding 

 • Exhibit 6: Marin Economic Consulting  - 11/02/2015 Transportation Mitigation/Funding 

O-MBA17L5 Thomas N. Lippe, Law Offices of Thomas N. Lippe APC, on behalf of 
Mission Bay Alliance, submitted to OCII 

Letter 11/02/2015 Secondary Use Findings; Lack of Fair Trial; and Sunshine 
Ordinance 

O-MBA18L6 Thomas N. Lippe, Law Offices of Thomas N. Lippe APC, on behalf of 
Mission Bay Alliance, submitted to OCII 

Letter 11/02/2015 Violation of Variance Requirement 

O-MBA19B3 Susan Brandt-Hawley, Brandt-Hawley Law Group, on behalf of Mission 
Bay Alliance, submitted to OCII 

Letter 11/02/2015 Consistency with Secondary Use Classification 

 • With Attachment of 2005 Resolution of MOU between 
Redevelopment Agency and UCSF 

   

O-MBA20L7 Thomas N. Lippe, Law Offices of Thomas N. Lippe APC, on behalf of 
Mission Bay Alliance, submitted to OCII 

Letter 11/03/2015 General; CEQA Process (Noticing); Air Quality/Health 
Risk; Utilities and Service Systems; Transportation, 
Hydrology and Water Quality; Biological Resources; and 
Noise 

 • Exhibit A: MR Wolfe and Associates, PC, Attorneys at Law 
(Comments on Health Risk) 

- 11/02/2015 Health Risks 

 − Exhibit 1: SWAPE   11/02/2015 Health Risk 

 − Exhibit 2: CAPCOA Guidance Document - 07/2009 Health Risk 

 − Exhibit 3: San Luis Obispo Air Pollution Control District Air 
Quality Handbook  

- 04/2012 Health Risks 

 − Exhibit 4: Mission Bay Land Use Plan - 11/2005 -- 



Page D-5 
Appeal of Final SEIR Certification, Exhibit D 

Responses to Late Comments 
Event Center and Mixed-Use Development at Mission Bay Blocks 29-32 

 

TABLE 1 (Continued) 
PERSONS SUBMITTING LATE COMMENTS  

Commenter 
Code Name of Person/Agency Submitting Comments 

Comment 
Format 

Comment 
Date Primary Issues and Notes 

Non-Governmental Organizations (cont.)    

O-MBA20L7 
(cont.) 

• Exhibit B: 
− Exhibit 5: Office of Environmental Health Hazard Assessment, 

Air Toxics Hot Spots Program Risk Assessment Guidelines 

-  
02/2015 

 
Health Risks 

 − Exhibit 6: Office of Environmental Health Hazard Assessment 
website page on Air Toxicology and Epidemiology (Adoption 
of the Revised Air Toxics Hot Spots Program Technical Support 
Document for Cancer Potency Factors 

- Accessed 
11/02/2015 

Health Risks 

 − Exhibit 7: Office of Environmental Health Hazard Assessment 
website page on Air Toxicology and Epidemiology (Notice of 
Adoption of Air Toxics Hot Spots Program Risk Assessment 
Guidelines)) 

- Accessed 
11/02/2015 

Health Risks 

 − Exhibit 8: Office of Environmental Health Hazard Assessment, 
excerpt from Technical Support Document for Exposure 
Assessment and Stochastic Analysis) 

- 08/2012 Health Risks 

 • Exhibit C: Autumn Wind and Associates, Inc.: Comments 
Regarding Air Quality Impact Analysis and Mitigation (Comments 
on Air Quality) 

- 10/30/2015 Air Quality 

 • Exhibit D: Thomas N. Lippe, Law Offices of Thomas N. Lippe APC, 
Public Records Act/ Sunshine Ordinance Request  

- 08/13/15 Sunshine Ordinance 

 • Exhibit E: Email from Thomas Lippe to Christine Lamorena, 
San Francisco Planning Department, and Sally Oerth, Deputy 
Director, OCII  

- 09/30/15 Sunshine Ordinance 

 • Exhibit F: Smith Engineering and Management  - 11/02/15 Transportation 

 • Exhibit G: Larry Wymer and Associates Traffic Engineering - 11/2/2015 Transportation 

 • Exhibit H: SWAPE  - 11/01/2015 Hydrology and Water Quality (potential PCBs in 
Stormwater) 

 • Exhibit I: BSK Associates  - 11/02/2015 Hydrology and Water Quality (HYD-3 and HYD-4); and 
Utilities and Service Systems (UTIL-5, and UTIL-6) 

 • Exhibit J: BSK Associates  - 11/02/15 Biological Resources 
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TABLE 1 (Continued) 
PERSONS SUBMITTING LATE COMMENTS  

Commenter 
Code Name of Person/Agency Submitting Comments 

Comment 
Format 

Comment 
Date Primary Issues and Notes 

Non-Governmental Organizations (cont.)    

O-MBA20L7 
(cont.) 

• Exhibit K: BSK Associates  - 07/16/15 Biological Resources (Assessment of project site’s water 
and wetland conditions) 

 • Exhibit L: BSK Associates, Draft Waters and Wetlands Delineation 
Report 

- 10/29/15 Biological Resources (Draft Waters and Wetlands 
Delineation Report) 

 • Exhibit M:  
− Summary of Recent City of San Francisco NPDES Permit 

Violations 
− Regional Water Quality Board Reports 

- Various 
dates 

Hydrology and Water Quality 

 • Exhibit N: State Executive Order W-59-93 - 08/23/1993 Biological Resources 

 • Exhibit O: State Water Resources Control Board, Effect of SWANCC 
v. United States on the 401 Certification Program) 

- 01/25/2001 Biological Resources 

 • Exhibit P: State Water Resources Control Board, Guidance for 
Regulation of Discharges to “Isolated” Waters  

- 01/25/2004 Biological Resources 

 • Exhibit Q: State Water Resources Control Board, Water Quality 
Order No. 2004-004-DWQ  

- 05/04/2004 Biological Resources 

 • Exhibit R: State Water Resources Control Board, Resolution No. 
2008-0026  

- 04/15/2008 Biological Resources 

 • Exhibit S: Frank Hubach Associates (FHA)  - 11/02/2015 Noise 

O-MBA21L8 Thomas N. Lippe, Law Offices of Thomas N. Lippe APC, on behalf of 
Mission Bay Alliance, submitted to OCII 

Email 11/03/2015 Adequacy of Time to Review and Comment on 
FSEIR/RTC; Violations of NPDES permits 

O-MBA22B4 Susan Brandt-Hawley, Brandt-Hawley Law Group, on behalf of Mission 
Bay Alliance, submitted to OCII 

Letter 11/03/2015 Process; Land Use, Alternatives; Cultural Resources 

O-MBA23S7 Patrick M. Soluri, Soluri Meserve, on behalf of Mission Bay Alliance, 
submitted to SFMTA 

Letter 11/03/2015 Project Description Assumptions vs. Mitigation Measures 

 • Exhibit 1: Marin Economic Consulting (11/02/15) [same as Exhibit 6 in 
Letter O-MBA16S6] 

- 11/02/2015 [Exhibit 1: 11/12/15 Marin Economic Consulting letter is same 
as Exhibit 6 in Letter O-MBA16S6] 
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TABLE 1 (Continued) 
PERSONS SUBMITTING LATE COMMENTS  

Commenter 
Code Name of Person/Agency Submitting Comments 

Comment 
Format 

Comment 
Date Primary Issues and Notes 

Non-Governmental Organizations (cont.)    

O-MBA24L9 Thomas N. Lippe, Law Offices of Thomas N. Lippe APC, on behalf of 
Mission Bay Alliance, submitted to Planning Commission 

Letter 11/05/2015 Compliance with D for D; Consistency with 
Redevelopment Plan; Office space allocation; General 
Plan consistency; CEQA Findings for General/BAAQMD/ 
Alternative Site 

 • Exhibit 1: Brandt Hawley Law Group Letter [same as 
Letter O-MBA19B3] 

- 11/02/2015 [Exhibit 1: 11/02/15 Brandt Hawley Law Group letter is same 
as Letter O-MBA19B3] 

 • Exhibit 2: Law Offices of Thomas N. Lippe, APC Letter [same as 
Letter O-MBA18L6] 

- 11/02/2015 [Exhibit 2: 11/02/15 Law Offices of Thomas N. Lippe, APC 
letter is same as Letter O-MBA18L6] 

 • Exhibit 3: Office Development Annual Limitation (“Annual Limit”) 
Program 

- undated  

 • Exhibit 4: BAAQMD Letter [same as Letter A-BAAQMD2] - 11/02/2015 [Exhibit 4: 11//2/15 BAAQMD letter is same as Letter A-
BAAQMD2] 

 • Exhibit 5: Letter to OCII Executive Director regarding 11/2/15 
BAAQMD Letter 

- 11/02/2015 Air Quality 

O-MBA25L10 Thomas N. Lippe, Law Offices of Thomas N. Lippe APC, on behalf of 
Mission Bay Alliance, submitted to San Francisco DPW 

Letter 11/06/2015 Request for notice of hearing on Subdivision Application; 
Compliance with CEQA, Mission Bay Redevelopment 
Plan, SF General Plan and Proposition M 

 • Exhibit 1: Thomas N. Lippe, Law Offices of Thomas N. Lippe APC, 
on behalf of Mission Bay Alliance 

- 11/05/2015 [Exhibit 1: 11/05/15 Law Offices of Thomas N. Lippe, APC 
letter is same as Letter O-MBA24L9] 

 • Exhibit 1: Brandt Hawley Law Group Letter [same as Letter O-
MBA19B3] 

- 11/02/2015 [Exhibit 1: 11/02/15 Brandt Hawley Law Group letter is same 
as Letter O-MBA19B3] 

 • Exhibit 2: Law Offices of Thomas N. Lippe, APC Letter [same as 
Letter O-MBA18L6] 

- 11/02/2015 [Exhibit 2: 11/02/15 Law Offices of Thomas N. Lippe, APC 
letter is same as Letter O-MBA18L6] 

 • Exhibit 3: Office Development Annual Limitation (“Annual Limit”) 
Program 

- undated [Exhibit 3 is same as Exhibit 3 in as Letter O-MBA24L9] 

 • Exhibit 4: BAAQMD Letter [same as Letter A-BAAQMD2] - 11/02/2015 [Exhibit 4: 11//2/15 BAAQMD letter is same as Letter A-
BAAQMD2] 

 • Exhibit 5: Letter to OCII Executive Director regarding 11/2/15 
BAAQMD Letter 

- 11/02/2015 [Exhibit 5 is same as Exhibit 5 in as Letter O-MBA24L9] 
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TABLE 1 (Continued) 
PERSONS SUBMITTING LATE COMMENTS  

Commenter 
Code Name of Person/Agency Submitting Comments 

Comment 
Format 

Comment 
Date Primary Issues and Notes 

Non-Governmental Organizations (cont.)    

O-MBA26S8 Osha R. Meserve, Soluri Meserve, on behalf of Mission Bay Alliance, 
submitted to BOS Budget and Finance Committee 

Letter 11/09/2015 Project Description Assumptions vs. Mitigation Measures 

O-MBA27S9 Patrick M. Soluri, Soluri Meserve, on behalf of Mission Bay Alliance, 
submitted to Entertainment Commission 

Letter 11/10/2015 Consistency with Redevelopment Plan; CEQA compliance; 
CEQA Findings; Project Description Assumptions vs. 
Mitigation Measures; Adequacy of Traffic Analysis 

 • Attachment: Smith Engineering and Management  - 11/10/15 Transportation (Emergency Vehicle Access) 

 • Attachment: Smith Engineering and Management  - 11/10/15 Transportation (Parking) 

 • Attachment: Soluri Meserve [same as Letter O-MBA26S8]  11/09/15 [This attachment is same as Letter O-MBA26S8] 

 • Attachment: Larry Wymer and Associates Traffic Engineering [same 
as Exhibit G in Letter O-MBA20L7] 

- 11/2/2015 [This attachment is same as Exhibit G in Letter O-MBA20L7] 

 • Attachment: Smith Engineering and Management [same as Exhibit F 
in Letter O-MBA20L7] 

- 11/02/2015 [This attachment is same as Exhibit F in Letter O-MBA20L7] 

 • Attachment: : Law Offices of Thomas N. Lippe, APC Letter [same as 
Letter O-MBA10L4] 

- 07/27/2015 [This attachment is same as Letter O-MBA10L4]] 

O-MBA28L11 Thomas N. Lippe, Law Offices of Thomas N. Lippe APC, on behalf of 
Mission Bay Alliance, submitted to the San Francisco Board of Supervisors 
Budget and Finance Committee 

- 11/09/15 Compliance with CEQA; CEQA Findings; Compliance 
with General Plan and Proposition M; Air Quality; 
Alternatives 

 • Exhibit 1: Thomas N. Lippe, Law Offices of Thomas N. Lippe APC, 
on behalf of Mission Bay Alliance, submitted to Planning 
Commission 

Letter 11/05/2015 [Exhibit 1: 11/05/15 Law Offices of Thomas N. Lippe, APC 
letter is same as Letter O-MBA24L9] 

 • Exhibit 1: Brandt Hawley Law Group Letter [same as Letter O-
MBA19B3] 

- 11/02/2015 [Exhibit 1: 11/02/15 Brandt Hawley Law Group letter is same 
as Letter O-MBA19B3] 

 • Exhibit 2: Law Offices of Thomas N. Lippe, APC Letter [same as 
Letter O-MBA18L6] 

- 11/02/2015 [Exhibit 2: 11/02/15 Law Offices of Thomas N. Lippe, APC 
letter is same as Letter O-MBA18L6] 

 • Exhibit 3: Office Development Annual Limitation (“Annual Limit”) 
Program 

- undated [Exhibit 3 is same as Exhibit 3 in as Letter O-MBA24L9] 

 • Exhibit 4: BAAQMD Letter [same as Letter A-BAAQMD2] - 11/02/2015 [Exhibit 4: 11//2/15 BAAQMD letter is same as 
Letter A-BAAQMD2] 
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TABLE 1 (Continued) 
PERSONS SUBMITTING LATE COMMENTS  

Commenter 
Code Name of Person/Agency Submitting Comments 

Comment 
Format 

Comment 
Date Primary Issues and Notes 

Non-Governmental Organizations (cont.)    

O-MBA28L11 
(cont.) 

• Exhibit 5: Letter to OCII Executive Director regarding 11/2/15 
BAAQMD Letter 

- 11/02/2015 [Exhibit 5 is same as Exhibit 5 in as Letter O-MBA24L9] 

O-MBA29L12 • Exhibit 6: Smith Engineering and Management [Exhibit to 11/13/15 
Appeal Letter from Thomas N. Lippe, Law Offices of Thomas N. Lippe 
APC, on behalf of Mission Bay Alliance, submitted to OCII] 

Letter 11/13/2015 Transportation [Exhibit to 11/13/15 Appeal Letter from 
Thomas N. Lippe, Law Offices of Thomas N. Lippe APC, on 
behalf of Mission Bay Alliance] 

Individuals    

I-Templeton John William Templeton Email with 
Attachment 

11/02/2015 Environmental Justice  

Individuals Commenting on the SEIR at the November 3, 2015 OCII Commission Hearing1   

PH2-Lippe Thomas Lippe Transcript 11/03/2015 Land Use; Plans and Policies, Hydrology and Water 
Quality; Air Quality 

PH2-Hawley Susan Brandt Hawley Transcript 11/03/2015 Land Use; Plans and Policies 

PH2-
Templeton 

John William Templeton Transcript 11/03/2015 Environmental Justice 

1 Includes only persons critiquing the SEIR. 

 
 
 
 
 
 
 



Page D-10 
Appeal of Final SEIR Certification, Exhibit D 

Responses to Late Comments  
Event Center and Mixed-Use Development at Mission Bay Blocks 29-32 

 

SECTION 2: RESPONSES TO LATE COMMENTS ON GENERAL TOPICS 

The comments and corresponding responses in this section address topics that do not relate 
to any specific section of the SEIR or to the environmental review process, although many of 
these topics are discussed in RTC document Section 13.2. These topics relate to other aspects 
of the proposed project that are outside the purview of the California Environmental Quality 
Act (CEQA). These include topics related to: 

• Issue GEN-1: Fiscal Feasibility 
• Issue GEN-2: Environmental Justice 
• Issue GEN-3: Urban Decay 
• Issue GEN-4: Fair Trial 

Issues Raised by Late Commenters on Fiscal Feasibility 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA16S6-15    

_________________________ 

Executive Summary 

In order for the Golden State Warriors (GSW) to move to San Francisco, the City must make signif-
icant infrastructure investments in transit and commit to providing over $6 million in support each 
year that the new arena operates. Although estimates of the costs to the City and estimates of City 
revenues exist, a cash flow analysis of this project has not been produced. Nor has the project been 
subject to a comparison with plausible alternatives. With a project of this magnitude and with the 
significant external costs imposed on San Francisco, it is deserving of such an analysis. 

This report provides both a cash flow analysis of the arena development and a comparison with a 
plausible alternative. It also provides a discussion of some of the assumed revenues associated with 
the project. In particular, the assumptions regarding hotel/motel tax revenues and parking taxes are 
optimistic. The reality could be millions of dollars less than expected. 

Although the cash flow analysis suggests that the project will turn a surplus of revenue in the fourth 
year of arena operations, a comparison with an alternative development suggests that from a finan-
cial perspective the City could do much better. If a biotech facility were constructed in place of the 
arena, it is possible that City revenues over the course of 22 years (two years of construction and 
20 years of operation) could be more than $39.9 million higher in net present discounted value 
terms, or $1.8 million per year over 22 years. This comparison is with a conservative investment. 
With a more aggressive development option, the net present discounted value of revenues could be 
as much as $150 million higher, or nearly $7 million per year. 

It is worth noting that the effective subsidy provided by the City of San Francisco to provide tran- 
sit infrastructure and traffic mediation amounts to roughly $150 million over the same 22 years, 
again in present discounted value terms. Were this subsidy not necessary, the Warriors develop-
ment project would have a revenue impact to the City comparable to that of the more aggressive 
development option. Unfortunately, the Warriors development project requires the extensive sub-
sidy while a biotechnology center would not. The biotechnology center, whether using conservative 
or aggressive assumptions, provides greater net revenues to the City of San Francisco than does the 
development including the Arena, by between $1.8 and $7 million per year. 

These figures can be thought of as the amount that San Franciscans are paying to bring the Warriors 
to town. It is the amount of revenues that the City would forgo with the GSW project, relative to a 
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plausible alternative. This is not to say that the project is a bad idea, but merely to point out what is 
being given up in order to accommodate the Warriors' move. 

Key Findings 

1. A cash flow analysis of the arena through the first twenty years of operation suggests 
net revenues for San Francisco of $96 million. This is net of City expenses of 
approximately$150 million during this time for transit and traffic mitigation. 

2. A cash flow analysis of the arena through the first twenty years of operation suggests 
net revenues for San Francisco of $96 million. This is net of City expenses of 
approximately$150 million during this time for transit and traffic mitigation. 

3. Although the Arena generates significant revenues for San Francisco, the City's costs 
will exceed its revenues from the development for at least the first three years of 
Arena operation, putting the taxpayers on the hook for the difference. 

4. There are elements of the estimates of City revenues that are filled with uncertainty. 
In particular, the hotel/motel and parking revenues are highly speculative. This 
uncertainty may imply a broader burden for City taxpayers. 

5. If hotel/motel revenues are overstated by half, which is possible, that would reduce 
City revenues by $13.2 million in the first 20 years of Arena operation. 

6. If an alternative development, one suited to biotechnology, were pursued, the City's 
net revenues would be nearly $40 million higher and possibly as much as $150 million 
higher over 22 years, or $7 million per year. 

7. An alternative development would have considerably larger economic impacts for the 
rest of the San Francisco Economy than would an arena, and would generate signifi-
cantly more jobs, more than 2,000 on-site. Oracle Arena currently generates just 494 
jobs. 

8. An alternative development would generate as much as $1 billion in direct economic 
activity on-site and perhaps as much as an additional $1 billion in ancillary benefits to 
the broader San Francisco economy. 

9. Forgoing the biotechnology development and pursuing the Arena reduces net 
revenues to the City of San Francisco by $2 to $7 million per year. 

1: Introduction 

In 2017, the Golden State Warriors are expected to begin playing in San Francisco. Although this is 
an exciting development for the City of San Francisco, the economics of the Warriors presence in 
the City are unclear. There are likely to be significant revenue benefits for the City, but welcom- 
ing the Warriors will also involve significant infrastructure investments and ongoing expenses for the 
City and County of San Francisco. The net effects of these revenues and costs have not been 
adequately addressed.1 

It is not clear whether San Francisco is importing a lucrative asset or a financial burden; that is, it is 
not clear whether the revenues associated with the Warriors play in San Francisco exceed the 
considerable upfront investments that the City must make. It is also an open question as to what 
exactly the City might be giving up in order to host the Warriors. The 12-acre parcel on which the 
arena is to be built is a valuable piece of real estate. In 2010, Salesforce paid $278 million for a 
14-acre site that includes the property in question. The property, located as it is across the street 
from UCSF and near a variety of biotech companies, seems a likely candidate for a biotech friendly 
building.2 Were this to happen, it would yield significant benefits for the City. Whether or not these 
financial benefits exceed those associated with the Warriors is the subject of this report. 

The report proceeds to review the costs and benefits associated with the Warriors, as they have 
been made public. This is followed by an estimate of the likely benefits of a biotech development 
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occupying the same space. The benefits of the GSW plan are then examined from a perspective of 
robustness, whether or not they are likely to come to pass. 

This report provides a cash flow analysis of the GSW project and compares that analysis with an 
alternative development that includes a biotechnology-oriented commercial structure in place of 
the arena. The GSW project is cash flow positive, but not until at least the fourth year of opera- 
tions. Relative to the alternative development, even after 20 years of operating, the GSW project 
falls short in terms of net government revenues by approximately $39.9 million, or $1.8 million per 
year over 22 years. Alternative developments, with more aggressive assumptions, though still 
plausible, suggest that City revenues could increase by as much as $151.6 million after 22 years, 
or$6.9 million per year, without the need for heavy subsidization on the part of the City in the early 
years. From a purely financial perspective, the GSW project is a significant drain on City revenues 
relative to what alternative developments might yield.3 

2: Benefits and Costs of Hosting the Warriors 

− Benefits/Revenues 

As with any economic activity, there are certainly financial benefits for the City of San Francisco 
associated with hosting the Warriors. A report has been produced for the City of San Francisco 
that provides a fiscal analysis of the GSW project.4 These benefits are derived from one-time rev-
enues from the purchase of the land and arena construction and ongoing benefits associated with 
the events that the stadium hosts. The ongoing benefits also include revenues from commercial and 
retail activity built into the project, as well as parking revenues both on-site and off-site and off-site 
hotel and motel taxes. Table 1 provides a summary of an estimate of those benefits. Annually, 
stadium, retail, and office operations associated with the development are estimated to provide just 
over $14.1 million in revenues to the City of San Francisco. 

 

Of these $14.1 million in revenues, $11.5 million are associated with the arena and on-site busi-
nesses. Although the majority of these revenues accrue to the general fund ($9.6 million), nearly 
$2 million goes directly to dedicated and restricted accounts. At the same time, nearly $2.6 million 
are estimated to be from off-site sources, $714 thousand of which are destined for dedicated and 
restricted accounts. 

Table 2 provides estimates of detailed categories of revenues associated with ongoing economic 
activity once the development is completed. The largest categories of revenue include the stadium 
admission tax ($4.3 million), gross receipts taxes ($2.5 million) property taxes ($2.5 million, includ-
ing both general fund and MTA revenues), hotel/motel or transient occupancy taxes ($1.7 million), 
and parking taxes ($2.4 million). These five categories account for the vast majority of revenues 
associated with the development. 
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As mentioned, there will also be one-time revenues associated with the construction of the arena 
and the accompanying office and retail space (Table 3). These benefits amount to just over $27.6 mil-
lion, the vast majority of which is associated with the TIDF, or Transportation Impact Development 
Fee.5 Another significant source of one-time revenue comes in the form of a Property Transfer Tax, 
$4.2 million. Sales taxes and gross receipts taxes collected during construction add another 
$5.4 million. 

 
− Costs 
As with the benefits, there are also one-time and ongoing costs. The one-time costs are primarily 
those associated with enhancing transportation infrastructure and amount to $55.3 million.6 These 
costs include Transit Investments (the purchase of light rail vehicles), the installation of crossovers, 
the construction of a new center boarding platform, power augments to idling event trains, 
traffic/signals engineering investments, and a Mariposa Street restriping study. 
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These expenses are spread out over a four-year period, with the vast majority of expenses occurring 
in the 2016-17 MTA fiscal year. A major expenditure on light rail vehicles is slated to take place in the 
2017-18 FY, when the Event Center begins operating. The costs to MTA are heavily loaded in the 
early years of the project, before ongoing revenues have begun. Estimated one-time revenues will 
be available during this time to cover expenses, but they will fall short of the total by approximately 
$30.2 million.7 This difference will be covered by contributions from San Francisco's General Fund, 
whether all at once or through the financing of these expenditures that are net of revenues. 

Table 4 provides the details of the City's estimates of ongoing expenses related to the operation of 
the Event Center. As of early October, estimated annual net ongoing costs associated with 
operations at the Event Center amount to $6.2 million.8 The vast majority, $5.1 million, are 
associated transit costs. It is worth noting that this estimate has decreased by $0.4 million between 
May and October of this year. Other expenses are reported as they were presented in May, including 
nearly$1 million in additional policing, and $200 thousand in expenses incurred by DPW. 

 
− Net Benefits 

The project comes with considerable costs and benefits. Both upfront net costs and ongoing net rev-
enues are considerable. It is our view that the original EPS report was incomplete in not considering 
the implications of the project over time. It failed to provide a comparison of overall costs and ben-
efits associated with the GSW project. The reviewer, Keyser Marston Associates, appeared to agree 
with the EPS approach, saying that a "cash flow approach is appropriate to evaluate a multi-phase 
project, which does not apply to this project." We respectfully disagree. There are two stages to this 
project: first, the one-time infrastructure investments and revenue implications of construction and 
parcel purchase, and second, the ongoing costs and revenues. The project's benefits to the City 
come inherently in two stages. If both stages yielded a net benefit, the need for a cash flow 
approach would not be nearly as acute. As the first stage is significantly negative, the overall net 
benefits must be evaluated over time in order to properly evaluate the project. 

This has not been publicly done. Here, we consider a 20-year period following the construction of 
the Event Center. Given that many of these revenues accrue many years in the future, it is necessary 
to discount them to today's dollars. The bottom line is the present discounted value of the net 
stream of revenues to the City of San Francisco. 

Assumptions crucial to the present value discount calculation: 

1. Discount Rate: 4.0% 
2. Rate of inflation: 2.5% (2% for property taxes, as per Proposition 13) 

Table 5 provides an estimate of the present discounted value of net revenues to the City of 
San Francisco, using estimates from the EPS report of September 25, 2015 and from documents from 
the City of San Francisco. Once the facility has been operating for 20 years, net revenues are ex-pected 
to be on the order of $95.7 million, or approximately $4.3 million per year over a 22-year period 
including two years of construction and 20 years of operation. This estimate includes the upfront 
expenses incurred by the City as well as the ongoing expenses associated with event traffic mitigation. 
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The project pencils out as estimated. This calculus, however, begs two important questions: 

1. This is a 12-acre plot of land in the middle of a biotechnology hub. Are there better uses for 
this land from a revenue perspective? 

2. Estimating the costs associated with event management is a more certain endeavor than esti-
mating the benefits. How certain is it that the benefits will materialize? 

For a project of this magnitude, it is vitally important to evaluate the potential for plausible alterna-
tives to provide more benefits than the project in question. It is also important to consider robustness 
tests for the revenues in question. Neither of these issues has been publicly addressed. This report will 
present plausible revenues associated with an alternative development, a space designed with biotech 
in mind, and will discuss weak points in the revenue estimates presented above. 

3: On the Economics of Biotech as an Alternative 

When evaluating the benefits of an economic endeavor, an exploration of alternatives is vital to 
understanding the full implications of an investment. Suppose that instead of building a 750,000-
square-foot arena, the amount of commercial space on the property were doubled. In this section, 
we consider such an investment. In this exercise, we follow as closely as possible the assumptions 
contained in the EPS estimate of revenues associated with the GSW project. 

Important assumptions associated with this analysis include: 

1. Instead of a 750,000-square-foot arena, a commercial facility is constructed that provides 
522,000 square feet of space. This constitutes an exact doubling of the commercial space in 
the GSW plan. This alternative development is otherwise comparable to the Warriors plan, 
including the original commercial, retail, and parking structures. 

2. The space is designed with biotechnology in mind, which brings with it significant laboratory 
space. As such, it has a relatively high amount of space per worker associated with it: 
250 square feet per employee.9 

3. The transaction price for the land is unchanged at $172.5 million.10 

4. It is assumed that just two-thirds of the biotech revenues generated onsite are subject to 
gross receipts taxation in San Francisco.11 

5. It is also assumed that a commercial facility would have ancillary benefits in terms of 
indirect and induced economic activity in San Francisco. Consistent with the EPS report, it is 
assumed that 90% of the ancillary output generated is subject to the Gross Receipts Tax.12 

With the addition of these assumptions, an exercise analogous to that undertaken by EPS is per-
formed for the new development. The new development includes the same retail revenues and 
costs, the same parking revenues, and essentially double the revenues associated with commercial 
development. Doubling the office space and maintaining other assets leads to an assessed value of 
at least $605.5 million. This is considerably less than the project's assessed value with an arena. 

Support for the notion that this construction is feasible comes not only from the 750,000-square-foot 
arena that the buildings will be replacing, but also from a similar planned development. UCSF was 
planning to build 500,000 square feet on four acres of blocks 33-34, right next to the site.13 A new 
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building of the size being considered is clearly feasible on the space currently to be occupied by the 
arena. 

Table 5 presents a comparison of the one-time revenues and expenditures associated with the Event 
Center versus doubling the commercial space on the 12-acre property. While the Event Center 
brings with it a need for considerable infrastructure to accommodate the development, it is not clear 
that a doubling of the commercial space does. Accordingly, the Event Center brings with it a net 
upfront cost of $37.5 million, relative to a commercial facility in place of the Center. 

 
Although capital expenditures related to the Event Center are significantly higher than the revenues 
brought in through the TIDF, such is not expected to be the case for additional commercial space. 
The TIDF was put in place with developments such as this alternative in mind. Therefore, the tran-sit 
costs associated with the development are better approximated using the TIDF taxation formula. 
The TIDF collected from the hypothetical alternative development (including the commercial, retail 
and parking in the GSW project) will serve as our estimate of related transit costs, $10,901. 

In the analysis above, the sales price for the property on which the event center and accompany-ing 
commercial and retail structures will be built is the same as in the EPS report: $172,546,000. 
Property transfer tax would result regardless of the purchaser and the end use, but conceivably at a 
higher price. Salesforce originally paid $278 million dollars for 14 acres (including the space in 
question) in 2010. The current sales price is $172.5 million for 12 acres (actual is $150 million). The 
plot of land in question represents the majority of the plot originally purchased by Salesforce, and is 
the largest single contiguous piece. Property values have also increased substantially since the 
original purchase by Salesforce.14 It seems likely then that the value of the land would have 
increased significantly over the last five years as San Francisco is currently starved for commer- 
cial real estate. In the end, the price that the Warriors have paid for the land is surprisingly low. It 
represents the bulk of a property that was valued at $278 million in 2010 and market values have 
only increased in the intervening years. Therefore, the actual market value of the land may well be 
higher than the price the Warriors have been offered and have paid, with correspondingly higher 
transfer taxes resulting from some alternative development. 

Table 6 provides an analysis of the annual City revenues and expenses that can be attributed to each 
of the projects.15 The first column is for the alternative development which targets the biotechnol-
ogy industry. The second column reflects estimates regarding the current Golden State Warriors 
project, and the final column presents the difference in expected revenue between the two. 
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In most categories, the annual revenues are greater for the Event Center than for a development 
with additional commercial space. The exception is in the Gross Receipts Taxes, where a biotech firm 
occupies the additional commercial space. Taken as a whole, annual revenues from a purely 
commercial development are $6.8 million less than for the project under consideration. Once the 
expenses related to the activities at the Event Center are taken into consideration, annual net rev-
enues are nearly identical. However, expanding the commercial element of the development has 
considerable ancillary benefits. Most economic functions both make purchases from the broader 
economy and also compensate workers, who then in turn make purchases from the broader econ-
omy. The gross receipts taxes associated with output in the San Francisco economy that is related to 
activities in the additional commercial space are estimated to be $754,000 per year.16 Once these 
benefits have been considered, the commercial development results in $162,000 more in revenues 
annually than would the arena (last line of Table 6). From a net revenue perspective, a commercial 
development dominates the Event Center. 

As discussed above, merely calculating the one-time costs and an estimate of the ongoing revenue is 
insufficient. Were it sufficient, a commercial project focused on biotech would clearly dominate the 
current project. Table 7 provides an evaluation of the 22-year net benefits of an alternative devel-
opment with space devoted to biotechnology comparable to the evaluation for the current project. 
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According to these calculations, an alternative development would provide an extra $39.9 million in 
revenues for the City of San Francisco (as in Table 7). Net present discounted revenues for the project 
with an Event Center are $95.7 million, while a project with commercial space devoted to attracting 
biotechnology firms has a discounted value of net revenues expected to be $135.6 million, a difference 
of $39.9 million dollars, or an additional $1.8 million each year on average over the 22 years. 

From a cash flow perspective, there is a deep hole early on with the Event Center. The first three 
columns of Table 8 present annual present discounted flows of revenues into San Francisco City 
coffers. The final three columns provide a cash flow, or cumulative contribution to City coffers. 
Several things are immediately apparent from the table: 

1. The Event Center puts an enormous hole in the City's budget in the first year (row 1, 
column 4). 

2. Substituting a commercial development is cash flow positive in the first year (row 3, 
column 5). 

3. It will take four years of operation of the Event Center to dig the City out of the hole 
(column 6). 

4. Although the gap in annual discounted net revenue closes over time, it remains significant 
even in year 20 (last row, column 4). 

5. In year 20 of Event Center operations, there remains a surplus of revenue in the amount 
of$39.9 million for the biotechnology development (last row, last column), which continues 
to grow in subsequent years. 

A final issue that differentiates a biotechnology-centric development over an arena is one of eco-
nomic impact. It is clear from the economics literature that sports stadiums and arenas provide little 
economic boost to the local economy. At the same time, it is clear that these facilities are re-
sponsible for generating some local economic activity. The failure to add to a region's economy is 
because they tend to displace other entertainment purchases from the broader economy rather 
than to stimulate new spending. An individual may go to a basketball game instead of to a play, 
opera, symphony, or rock concert. These facilities are therefore not additive to the economy. 

Nonetheless, it has been estimated that economic activity associated with Oracle Arena accounts for 
$44.9 million in economic Activity and 494 jobs in Alameda County.17 It seems likely that the impact 
of the new arena will be of a similar magnitude. 

By comparison, a 522,000 square foot biotechnology facility, with a ratio of space to employee of 
250 to 1 can accommodate more than 2,000 employees. That represents four times more em-
ployment for biotechnology than for the Arena. It is also consistent with an estimate of economic 
output on the order of $1 billion, an order of magnitude higher than for the Arena. Accordingly, the 
biotechnology development can serve as a much more significant engine of economic growth for the 
region than can the new event center. Ancillary (indirect and induced) economic benefits for the City 
of San Francisco are estimated to similarly be in excess of $1 billion. The gross receipts tax 
implications for the City of San Francisco are conservatively estimated to be $754,000 per year.18 
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4: Questioning the Benefits and Costs of the GSW Project 

There are few guarantees with economic endeavors. Assuming that the conditions that exist today 
will exist tomorrow, the day after that, or 20 years from now is of dubious merit. Conditions change. 
The level of success of a basketball team ebbs and flows (though hopefully not for the Warriors), the 
economy grows and shrinks, modes of transportation change, and the availability of hotel rooms 
may decline as demand grows but supply does not. 

This certainly holds true for the construction of an arena. While it is quite likely that the Warriors 
will play at the arena for the foreseeable future and experience a high level of success for some 
time, it is not certain that the estimated revenues will materialize. As a case in point, the EPS study 
assumes a sales price for the land of $172,546,000. It has just been announced that the sales price 
was $150,000,000. That represents a reduction in sales price of 13%, with a corresponding reduc- 
tion in revenues that are tied to the sales price: transfer taxes and ongoing property taxes. Although 
the long-term implications of a decline in ongoing property taxes is likely small, the transfer tax is 
reduced from $4.2 million to $3.65 million, a reduction in one-time revenues of $549,000. Granted, 
this is just one percent of the one-time transit costs associated with the project, but it is more than 
half a million dollars no longer available for other city needs. 

Two categories of revenue are particularly suspect: hotels and parking. With regard to hotels, it is 
not immediately clear that moving the venue from Oakland to San Francisco will necessarily lead to a 
significant increase in demand for hotel rooms in San Francisco. With regard to parking, the demand 
for parking ebbs and flows with the economy. It is also likely that demand for parking will decline 
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significantly in the coming years. Estimates included in the EPS report are therefore likely biased 
upward and those revenues will not fully materialize. 

− Hotel/Motel Occupancy Tax 

There are primarily two concerns related to forecasts of increased demand for hotel rooms in San 
Francisco resulting from the construction of the Event Center. First, San Francisco hotel occupancy 
rates for much of the year are very high, implying little excess capacity to be filled by basket-ball 
fans. During times of high demand for hotel rooms in San Francisco, many of those staying overnight 
for an event at the arena may choose to stay outside of the City. Alternatively, the demand resulting 
from arena events may well divert others to hotel rooms outside of the City. Second, it is also likely 
that many overnight visitors for the Warriors games currently stay in San Francisco, despite 
attending a game played in Oakland. Despite the change of venue to San Francisco, it is not clear 
that this shift will result in a significant net increase in demand for San Francisco hotel rooms. 

The EPS estimates of revenues associated with the GSW project indicate an increase in hotel room 
occupancy. However, San Francisco is generally regarded as having a significant shortage of hotel 
rooms and to be operating near full capacity. Indeed, occupancy rates for San Francisco are high by 
any standard. San Francisco ranks third nationally in occupancy rates; New York is ranked #1. 

The EPS report assumes that 10% of Event Center attendees are potential overnight visitors but that 
only half of them will constitute new demand for hotel rooms in San Francisco. This assumption 
represents an increase in demand for hotel rooms of approximately 50,000. However, it is likely that 
many current overnight visitors to Oracle Arena stay in San Francisco. It is entirely possible that a 
new arena will have a much smaller net impact on the demand for hotel rooms in San Francisco. This 
puts some $1.7 million in expected additional revenues in question. If half of this demand does not 
materialize, or is displacement of other demand for hotel rooms in the City, this could reduce overall 
revenues by half, or by $800,000 to $900,000 in each year of operation, amounting to more than 
$13 million in present discounted terms over 20 years of arena operation. 

− Parking 

Going forward, the use of personal vehicles and hence the demand for parking, as well as transit ser-
vices, is going to be subject to significant disruption. In particular, ride-sharing services continue to 
grow, especially in San Francisco. With the use of these vehicles, the demand for parking at an event 
site will likely decline. There is also growing evidence that autonomous vehicles will be available in 
the near future. Several automobile and tech companies have announced a target date of 2020 for 
making these cars, or cars with this capacity, available to the general public. The growth of ride-
sharing and the development of autonomous vehicles will likely reduce the demand for parking, 
particularly the demand related to attending events. The advent of autonomous cars being used in 
car-sharing will significantly increase the rate at which parking demand declines. Current estimates 
are that the Event Center will result in the demand for parking spaces on the order of 422,000 per 
year. Some of this demand for parking is likely to evaporate over time. 

There could also be a significant decline in the demand for public transportation resulting from 
increased car-sharing. This has several implications. First, planned investments in infrastructure 
designed to expand transit availability to serve events may be rendered to some extent obsolete as 
people move away from transit and toward the use of autonomous vehicles, whether shared or 
privately owned. This represents a move away from transit toward private vehicles. Despite the 
projected decline in parking demand, this represents increased need for traffic mitigation of some 
sort. There will likely be an increase in vehicular traffic to and from the Event Center that could have 
implications for the arena's neighbors. 

With the advent of autonomous vehicles and greater use of ride-sharing services, it is possible that 
demand for parking could decline significantly over the coming years. If we assume that it declines at 
a rate of 1% each year, that would reduce revenues associated with parking by $3.8 million over the 
20-year time horizon. It will also reduce parking demand for a biotechnology development, but by 
less, just $1.9 million over 20 years. Should parking demand decline more quickly (5%/year), 
revenues could decline by as much as $15 million 
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− Net Benefits 

The point of this discussion is that estimated revenues are suspect, while estimated costs are much 
more likely accurate. Fixed investments, in particular, are known and not subject to market whims. 
However in this case, there are unknowns lurking in the cost estimates. It is likely that the revenue 
implications are biased high, resulting in uncertainty over their future stream with more downside risk 
than upside. It is already the case that actual one-time revenues have turned out to be less than 
anticipated (such as the transfer tax, which was lower by $549,000) and that the City has revised its 
estimates of one-time costs upward (by nearly $16 million) and its estimates of ongoing expenses 
upward (by $1.4 million in each year). Clearly, there is great uncertainty in almost all of these estimates. 

5: Some Sensitivity Analysis 

In each case, the revenue estimates relating to the GSW project and the revenue estimates relating 
to a biotechnology center are uncertain. It is therefore worthwhile to experiment with basic assump-
tions to better understand the implications for City revenues. Table 9 offers some evidence for the 
implications of particular assumptions. We provide four separate alternatives that relax in different 
ways the assumptions inherent in the baseline analysis. The top line of the table presents the base-
line results of the analysis, the estimates of present discounted net revenues accruing to the City 
(corresponding to the last row in Table 7). In the case of the biotechnology development net present 
discounted revenues are $135.6 million whereas they are just $95.7 million for the GSW project, a 
difference of $39.9 million. 

 
The first alternative scenario assumes that one-half of the demand for hotel rooms in San Francisco 
fails to materialize with the GSW project. This results in a reduction of approximately $13.2 million in 
net present discounted revenues. The revenues associated with the biotechnology development are 
unchanged because there are no transient occupancy tax revenues assumed to occur. 

The second alternative assumes a greater density of employment in the new commercial facility, 
leaving the existing commercial plans constant. If there are 200 square feet per employee, rather than 
250, revenues associated with the new facility increase by more than $11.3 million relative to the 
baseline. This increase in revenue stems largely from an increase in the output produced by the 
building's occupants, resulting in increased gross receipts tax revenues. It also increases the occu- 
pants interactions with the broader San Francisco economy, having a positive impact on ancillary 
benefits. Further reducing the space per employee will have correspondingly larger increases in 
revenues. 
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A third alternative assumes a larger facility is constructed, with 722,000 square feet of space rather 
than 522,000 square feet of space. This increases the number of employees working in the space by 
nearly 40%, holding the assumption that 250 square feet per employee is required. With greater 
space comes increased employment and increased output and increased demand for the output of 
the rest of the San Francisco economy. Accordingly, revenues are estimated to increase by 
nearly$18.0 million with an expanded space. Under this scenario, the net discounted value of City 
rev-enues increases by $58.7 million relative to the GSW project. Even larger spaces would have a 
correspondingly larger impact on City revenues. 

Finally, an extreme alternative is offered. Alternative 4 allows for a 150 to 1 ratio of square feet to 
employees, assumes that all of the revenues accruing to the biotech occupants are subject to the 
GRT, reduces by one-half assumed hotel/motel TOT revenues associated with the Event Center, and 
involves a building with 722,000 square feet. Under this alternative, City revenues increase 
by$111.7 million relative to the baseline, with biotechnology revenues exceeding GSW revenues by 
nearly $151.6 million over 22 years and $6.9 million per year. 

These alternatives are not put forward to suggest that there is $151.6 million being left on the table 
(though there may be), but rather to illustrate the range of differences that underlying assumptions 
can make. At the same time, even the extreme alternative is plausible. 

6: Re-Evaluating the Net Benefits of Hosting the Warriors 

There are two fundamental points made in this report: 

1. Estimates of costs and revenues are highly speculative, and the evidence suggests that 
there is more downside risk to the GSW project than upside. 

2. There is significant revenue that is forgone by the City in order to bring the Warriors to 
town. 

Both of these points raise significant questions about the Warriors arena project from a financial 
perspective. First, how comfortable are taxpayers in their understanding of the implications of this 
development? Second, is this the right development? 

The respective answers are "not very" and "quite possibly no." There is uncertainty in the informa-
tion available and replacing the Event Center in the project with additional commercial space has the 
potential to increase City revenues significantly. 

Another way of thinking about the differences in revenues between the GSW project and a biotech-
nology development is that these differences reflect the price the City is paying in order to bring the 
Warriors to town. There are certainly other more tangible costs, but these costs are also real. 

The above analysis indicates that even with relatively conservative assumptions, in particular those 
surrounding employment in the new development and the size of the new development, a biotech-
nology center would increase City revenues significantly relative to the Event Center. Under the 
baseline scenario, the difference is $39.9 million over 22 years. Under the most extreme, yet plau-
sible, scenario presented, an additional $151.6 million could be raised over the 22-year period. This 
analysis presents a range of increases of between $1.8 and $6.9 million per year. It should be noted 
that the extreme alternative does not include the possibility of a larger facility. Were it to do so, the 
forgone annual revenues would be significantly higher. This suggests that the City of San Fran-cisco is 
likely paying more than $1.8 million and possibly upwards of $7 million per year in forgone revenues 
in each of the next 22 years to accommodate the Warriors. 

Every economic development represents a choice. That choice is between the proposed develop- 
ment and plausible alternatives. The City has chosen to pursue a basketball team without exploring or 
disclosing the relative merits of the project compared with plausible alternatives. This report is not 
designed to condemn the choice, but rather to better inform the debate on the implications of this 
choice. 
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APPENDIX: Details of Annual Revenue Calculations for Biotech in Comparison with the Warriors 
Project 

This appendix provides tables illustrating key differences in the assumptions and results between the 
analysis presented in the EPS report of 9/25/15 and the biotechnology project discussed in the text. 
The tables very closely mirror those in the EPS report and reproduce assumptions and results from 
that report. Some tables are not applicable to the biotechnology project and are omitted. In 
particular, Tables A-9 through A-11 are omitted. It should also be noted that these tables have not 
been updated to reflect the actual purchase price paid by the Warriors. It does, however, include 
updates to the City's estimates of one-time and ongoing costs. 
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Footnotes: 
1 Accepting the team also results in a significant revenue hole for the City of Oakland in that most events that 

currently take place at Oracle Arena are projected to move to the new arena. 
2 Its neighbors would include UCSF, Celgene Corporation, National Multiple Sclerosis Society, venBio, Nurix, Clovis 

Oncology, FibroGen, and Illumina, among others. 
3 The methodology used in this report is comparable to the methods and assumptions used by EPS in producing its 

fiscal impact analysis of the GSW arena. The Appendix provides a set of tables that indicate where common 
assumptions are used. 

4 Economic Planning Systems, San Francisco Multi-Purpose Venue Project - Fiscal Impact Analysis: Revenues, 9/25/15. 
(EPS) 

5 http://www.sf-planning.org/ftp/files/legislative_changes/new_code_summaries/120523_TIDF_Transportation_ 
Impact_Development_Fee_Update.pdf Medical and Health Services, and Re-tail/Entertainment economic activity 
categories was increased to $13.30 per square foot, except that the rate for museums, a subcategory of CIE, are 
$11.05 per square foot, a reduction from the current amount. The rate for the Management, Information and 
Professional Services (MIPS) and Visitor Services economic activity categories was increased to $12.64 per square 
foot, and the rate for the Production/Distribution/Repair (PDR) category was reduced to$6.80 per square foot. 

6 One-time costs are from SFMTA, Capital and Operating Cost Estimates for the Event Center and Mixed Use 
Development at Mission Bay Blocks 29-32, 10/6/2015. Estimates are in 2014 dollars. 

7 This figure is the difference between $57.8 million, the total estimated capital uses estimate (not just that allocated 
to the project), and the total one-time revenues from Table 3. 

8 bid. The word "net" is included because the City has estimated revenues from fares and parking from riders going to 
events at the arena. These revenues amount to approximately $1.8 million, split roughly evenly between the two 
sources. 
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9 This is an extremely conservative assumption. Some estimates suggest that a ratio of 150 to 11 is possible. This 
would considerably increase employment and hence output at the site, increasing the resulting income to both City 
residents and City coffers. 

10 The actual transaction price has been announced as $150 million. San Francisco Times, Warriors buy Mission Bay 
arena site from Salesforce, 10/13/2015. In this analysis, the transaction price is kept at $172.5 million to maintain 
comparability with the original EPS study. The change in sales price does have an effect on revenue estimates, but 
the effect is the same for both the Warriors plan and for the alternative, so it does not affect comparisons between 
the two. 

11 There are several avenues through which revenues may be exempt from gross receipts taxes in San Francisco. This 
analysis is extremely conservative in assuming that this is more likely the case for biotechnology firms (perhaps 
because of significant revenues accruing through pass-through companies) than for firms in other industries. 

12 Estimates of these benefits are derived from the 2013 San Francisco County model of IMPLAN. It should be noted 
that the EPS report does not provide estimates of the ancillary effects of the commercial aspect of the current 
project. This report similarly omits those benefits for the existing commercial development, but does include them 
for the commercial property that could be built in place of the stadium. These ancillary benefits are also reduced by 
one-half to provide a conservative estimate of the development's contribution to net revenues. 

13 UCSF, Salesforce in talks for S.F. Mission Bay land deal, SFGate, March 15, 2014. 
14 Salesforce.com Is Said to Plan Sale of San Francisco Land, Bloomberg Business, March 11, 2014. 
15 This alternative is chosen because it will allow the use of most of the EPS parameters and assumptions in producing 

annual revenues for the alternative project. See the Appendix for a comparison of calculations between this project 
and the EPS report. 

16 This is half of what is implied by IMPLAN in order to maintain the conservative nature of these estimates. 
17 Memo to Patrick Soluri, Attorney at Law, from Philip King, Ph.D., regarding Urban Decay Analysis of Proposed 

Relocation of Golden State Warriors from Oakland to San Francisco, page 9. 
18 These estimates are from the 2013 San Francisco County model of IMPLAN and have been scaled to 2014 dollars. 

The actual estimates of ancillary output generated were divided by two in order to keep the estimates conservative. 
The actual revenues could be significantly greater. 

(Mission Bay Alliance, Soluri Meserve, letter, November 2, 2015 [O-MBA16S6-15]) 

_________________________ 

Response to Late Comment GEN-1: Fiscal Feasibility 
Exhibit 6 of a 104-page comment letter received by OCII on Nov 4, 2015 from the Soluri 
Meserve law firm (Comment O-MBA16S6-15) included an opinion critiquing the fiscal 
feasibility findings that the City’s outside expert Economic & Planning Systems, Inc prepared, 
Keyser Marston Associates approved through a peer review, and with which the Controller’s 
office concurred. It also argues that biotechnology would be a better use fiscally for the City. 
The economic benefits of the project in comparison to other hypothetical uses of the site, is not 
a significant environmental issue require a response under CEQA. (See CEQA Guidelines, 
§ 15088(c).) The merits and opportunity cost of the proposed project are for the decisionmakers 
to evaluate. Nevertheless, for the reasons set forth below, OCII disagrees with the commenter. 
Further, as described in this response, the proposed project is a net financial benefit to the City 
and provides a means to invest in and improve the City’s transit infrastructure. Regardless, the 
appellant’s opinions concerning the fiscal feasibility analysis conducted for the project does 
not concern the physical environmental effects of the project, and is not germane to the 
adequacy and accuracy of the SEIR. Therefore, this is not a valid ground for an appeal of the 
SEIR. 

1. In calculating induced demand, the Soluri Meserve consultant, Mr. Haveman, compares 
2,000 added biotech employees to the approximately 500 permanent staff of the 
Warriors. He excludes from his analysis the estimated 372 retail employees and up to 
1,000 event center staff that would serve concessions, event management, janitorial and 
other functions up to 225 times per year, thus the number of employees at the project 
site is comparable to a biotech use. 
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2. He assumes no independent utility of any of the upfront transportation investments 
(4 LRVs, crossover tracks, signals, signage). The transportation investments would 
benefit all users of the transit system in the neighborhood, other users of the area transit 
system, and the SFMTA and would serve the arena and neighborhood without 
cannibalizing service elsewhere in the City. 

3. Mr. Haveman’s assertion that the City would receive greater net gain from a biotech 
center than an event center assumes ongoing transit costs associated with a biotech 
center would be zero. Given the estimated 2,000 employees that a biotech center would 
add, this is a false premise. In the analysis, savings from zeroing out ongoing transit 
costs are partially offset by the loss of stadium admissions tax proceeds as well as 
reductions in every category of taxes collected other than gross receipts. In fact, an 
April 20, 2015 comparison by EPS of the proposed project to the previously proposed 
salesforce.com project which is nearly identical in scope to Mr. Haveman’s proposed 
biotech campus (1,026,000 square feet of office and 30,000 square feet of retail employing 
3,942 FTEs) would have generated only $6,753,000. This is $7,357,000 less than the 
$14,110,000 estimated to be generated by the proposed project on an annual basis (See 
Attachment A to this Exhibit D).  

4. The report questions the capacity of the City’s hotel market to accommodate additional 
event attendees without simply displacing other overnight visitors and whether event 
attendees were already staying in the City when the events were held at Oracle Arena in 
Oakland. This analysis does not account for the interplay of hotel room prices. Since FY 
2010-2011 the City’s hotel room occupancy rate has increased modestly from an average 
of 81.1 to 86.4 percent in FY 2014-2015. Over the same period, average daily rates for 
hotel rooms have increased by more than 50 percent. The City’s hotel market is 
constrained, but the City’s experience is that limits on capacity have caused room rates 
to increase (and corresponding hotel tax revenues) as capacity is filled. In addition, there 
are numerous hotel projects currently planned or being built, including the Block 1 site 
on Third Street and Channel Street in Mission Bay North.  

5. The report assumes that $10,901,000, the amount of estimated TIDF [Transit Impact 
Development Fee] collected from the hypothetical alternative development (including 
the commercial, retail and parking in the GSW project) serves as an accurate estimate of 
all transit costs for a biotech alternative to the event center, whereas the event center 
transit cost assumptions substantially exceed the event center TIDF revenue. The 
justification given — that the TIDF was designed for an office development and not an 
event center is untrue — as the rates are based on a study of the comparative burdens 
placed on transit by different uses, including office uses and entertainment uses. 
(SF Planning Code Section 411.1 Findings). Further, the TIDF is a development impact 
fee and conservatively sets rates below actual costs; further, by law TIDF proceeds can 
only go to infrastructure and capital improvements, not operation and maintenance. 
Thus, costs to the transit system of a biotech use with 2,000 employees will be more than 
the amount of the TIDF collected.  

6. The reported sales price excludes the purchase price of 132 parking spaces in the 
450 South Street garage, which closed separately for about $5 million, explaining some 
of the difference between the assumed $172 million purchase price and the $155 million 
it closed for. 
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7. The proposed project is estimated to generate $14.1 million per year in 2014 dollars, 
revenues to the City and County above and beyond tax increment dedicated to OCII for 
Mission Bay infrastructure and affordable housing. Of this, the City estimates it needs 
$6.1M in annual operating costs to run extra transit, traffic enforcement, public safety 
and street sweeping services and an estimated $2.7 million in annual debt service 
payments to purchase four new light rail vehicles, expand the adjacent T-Third 
platform, install crossover tracks, update the nearby T-Third substation and install 
changeable message signs, intersection signals and closed circuit security cameras. The 
Mayor and ten members of the Board of Supervisors have sponsored a resolution 
authorizing the expenditure of additional $0.9 million per year to ensure that arena 
events that overlap with SF Giants home games do not cause undue traffic congestion. 
Even if one were to conservatively assume that none of this capital or operating 
investment benefitted the neighborhood or the citywide network, this still leaves 
$4.5 million per year for other City uses; $2.6 million of this accrues by law to the 
Children’s, Library and Open Space funds, the County Transportation Authority, the 
Public Safety sales tax and the SFMTA with the remaining $1.9 million accruing to the 
City General Fund. The revenue generated by the proposed project compares favorably 
to every other NBA arena in America and once accounting for the City services a biotech 
alternative would generate, particularly given its addition of 2,000 employees during the 
busiest times of day in the a.m. and p.m. peak commute, the project compares favorably 
to a completely office development.  

_________________________ 

Issues Raised by Late Commenters on Environmental Justice 
This response addresses all or part of the following comments, which are quoted below: 

I-Templeton-1 PH2-Templeton-1   

_________________________ 

After seeing the despicable comments by Planning Commissioner Michael Antonini last week, I was 
compelled to examine through critical race theory why the statement fails to comply with state and 
federal law and advisory opinions to address the profound environmental justice issues from the 
cumulative effects of decades of pollution centered on southeast San Francisco. The precedent for 
compliance was established firmly in the case of BART's Oakland Airport Connector. 

Antonini wrote, as reported: 

"Their effect has bought many new residents to San Francisco and helped to provide vitality to many 
of our neighborhoods that were heretofore economically depressed, unsafe, dirty areas of San 
Francisco to which few would travel to shop, dine and -much less-live... The population of the 
neighborhoods have changed dramatically." 

*Airbnb is better than... brothels? 

"It's better to have short term renters sharing homes with owners, even in RH1 and RH2 
neighborhoods, than to have multiple families living in a single family home or for such homes to be 
used for illegal criminal activities, often pretending to be message [sic] establishments." 

For a decade, I engaged with the Excelsior and Bayview Hunters Point communities during the highly 
successful Branch Library Improvement Program as a board member of the Friends of the San Francisco 
Public Library, testifying before the Library Commission for the $1 million to build the Bayview Linda 
Brooks Burton Branch Library instead of just a remodeling. I found those people in the forgotten parts of 
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the City to be hard-working, determined to raise their families and hopeful that they would share in the 
blessings that San Francisco has to offer. I also spent a lot of nights coming from evening meetings, 
particularly on Third Street, waiting for the T-Line in the cold, dark of night for as much as an hour. 

Now that we have the Bayview Linda Brooks Burton Branch Library open for public programs as a 
magnet for the neighborhood, it troubles me that potential visitors would not be able to attend 
because their access would be blocked by the substantial and unmitigated impacts from placing such 
a gargantuan arena at the choke point of the $2.2 billion investment of federal, state and local bond 
and property tax funds to build the T-Line, purportedly to finally link southeast to the rest of the City. 

Unfortunately, Mr. Antonini's words are reflected in this EIR, because it assumes that the families of 
southeast San Francisco are much less valuable than the well-heeled luxury box purchasers who 
would enrich the owners of the Arena. Sports teams have morphed into a shell for real estate 
speculation. However, the desire to make windfall profits collides with the mandates of California's 
pioneering law in environmental justice, continually affirmed by the legislature since 1999 and most 
recently in advisory opinions by Atty. Gen. Kamala Harris. 

It flies in the face of sustainable planning policy to move a large venue from a site which has access 
from an airport, Amtrak, BART, ACTransit and hundreds of acres of parking to rely on a single stop on 
the T-Line, which has failed to meet its promised service goals for the past eight years. The only 
conceivable reason is Antonini's assertion that certain types of people are more desirable. In the 
past year, two NBA franchises have changed hands because owners made similar admissions. 

When the USF Dons had the opportunity in 1951 to play in the Cotton Bowl, only if they left their 
black players behind, the university and the players turned their back on the bowl, leading to their 
being labeled "the greatest college football team of all time." It is now time for our City officials to 
assert the primacy of justice over profit and reject this Arena. 

T’eedUP: Technical Fouls Make GSW Arena Bad for Environmental Justice Nov. 1, 2015 

EXECUTIVE SUMMARY 

A critical race theory analysis of the proposed Golden State Warriors Event Center in Mission Bay 
indicates that the Subsequent Environmental Impact Report falls short of the standards on the 
California Environmental Protection Act and the Executive Order 12898 because: 

1. It does not address the cumulative effects of a Superfund site, proximity to a highway with more 
than 200,000 vehicles per day, two power plants and an open air waste water treatment plant 
and decades of governmental disinvestment on the largest concentration of affordable family 
housing in the nation’s most expensive city for housing. 

2. It breaks promises made to African-Americans throughout the city and Bayview-Hunters Point 
specifically about the T-Line being the artery to enhance access to the city’ s economy. 

3. It values wealth and race in land use decision-making to the financial, health and civic detriment 
of African-American, Latino and Chinese citizens. 

4. It does not supply the stated objective of the General Plan to provide middle class jobs to a 
community which has 43 percent of the city median income. 

a. This project would block for more than 200 days per year the primary artery from Bayview-
Hunters Point during peak hours. 

b. MUNI has a history of missing construction deadlines. The T-Line was 18 months late. The 
Central Subway was planned to open in 2009. 

c. This project would endanger children forced to use the Muni system to attend public 
schools and foster truancy or inability to participate in afterschool events. 

d. Utilization of the 22-Fillmore would impact African-American and Latino transit riders. 

6. The Subsequent Environmental Impact Statement fails to include any consideration of 
Environmental Justice nor does it include an Equity Analysis. 
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7. Expert opinion indicates that it would be easier for most San Franciscans and other citizens 
throughout the Bay Area to reach the current location (a 15 minute BART trip) than to reach the 
new facility. 

8. The Event Center will raise housing prices, increase real estate speculation, short-term leasing 
activity and displace minority home owners already having faced the most severe predatory 
lending activity in the country. 

9. A much more effective use of the land would be the development of research and development 
geared to addressing health disparities, particularly in honor of the late Dr. B. Nathaniel Burbridge. 

T’eedUP 

Profound Environmental Justice  
Issues with the Golden State  
Warriors Event Center EIR 

• The T-Line currently is on time less than half of its scheduled runs; compared to the predecessor 
15 bus line, it carries 20 percent more passengers, but operates 60 percent slower. 

• GSW Event Center worsens the race and poverty related stress factors for the highest 
concentration of affordable housing in the City. 

• The City and County of San Francisco has denied southeast San Francisco needed investment for 
60 years, according to a 2004 civil grand jury report. 

• The Draft Subsequent EIR contradicts the General Plan and the 1998 EIR for the Third Street 
Light Rail by ignoring the negative impact on Bayview-Hunters Point. 

• The 30-Stockton line serving Chinatown is a proxy for the expected demand along the Central 
Subway. It also fails to achieve on-time operation half of the time. The proposed arena is right at 
the choking point where the current T-Line and additional Central Subway riders would intersect. 

• A critical race theory analysis of the proposal indicates a long history of sports owners using 
African-American communities to gain public benefits but giving little in return in the Bay Area 

• Open air waste treatment in Bayview Hunters Point would lift the smells from 18,000 event 
center patrons using the toilet into the homes of Bayview-Hunters Point residents, undoing 
gains in air pollution from closure of power plants. 

T’eedUP 

Technical Fouls Make Proposed Warriors Arena 
Bad for Environmental Justice 

By John William Templeton* 

DEFINING ENVIRONMENTAL JUSTICE 

Attorney General Kamala D. Harris defines environmental justice as “…the fair treatment of people 
of all races, cultures and incomes with respect to the development, adoption, implementation and 
enforcement of environmental laws, regulations and policies,” in an advisory for local and regional 
governments.1 

The U.S. Department of Transportation requires that its grantees: 

“avoid, minimize or mitigate disproportionately high and adverse human health and environmental 
effects, including social and economic effects, on minority populations and low-income populations;  

“ensure the full and fair participation by all potentially affected communities in the transportation 
decision-making process;  

“prevent the denial of, reduction in or significant delay in the receipt of benefits by minority and 
low-income populations..”2 
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*Templeton is co-founder of National Black Business Month and architect of Our10Plan, the African-
American economic fairness plan. Given a lifetime achievement award in February 2015 by the S.F. 
Public Utilities Commission Celebrating Black Achievement program, he served six years on the 
board of the Friends of the San Francisco Public Library and was active in the Excelsior and Bayview 
branch campaigns. Author of context statements on African-American history in San Francisco and 
San Jose, he is creator of the California African-American Freedom Trail. He has presented on 
environmental justice to Region 9 of the Environmental Protection Agency, the National Park 
Service, California Historical Resources Commission and U.S. Army Corps of Engineers, Sacramento 
district. Conservator of the 20,000 image Clarence Gatson Collection and the Wesley Johnson 
Collection, he convenes the annual Preserving California Black Heritage conference. 

In a 2012 regional videoconference3 to Region 9 of the Environmental Protection Agency, this writer 
described southeastern San Francisco as a bellwether for the practice of environmental justice. 
Community members began addressing a variety of health and environmental factors in the 1940s, 
soon after World War II, and became famous in 1968 for sitting in at the office of the Secretary of 
the new Department of Housing and Urban Development until it received $50 million as one for the 
first two Model Cities initiatives.4 

CRITICAL RACE THEORY AND ENVIRONMENTAL JUSTICE 

Critical race theory emerged as a scholarly field from the recognition that embedded practices in 
society lead to disparate outcomes. Foster5 wrote: 

“Consider the problem of environmental racism, understood as the disproportionate 
distribution of environmentally harmful substances (such as lead) and land uses (such as 
hazardous waste facilities) in communities of color. As with most adverse racially disparate 
outcomes across a spectrum of social contexts and goods, there is no clear perpetrator or 
encompassing theory of causation that explains these outcomes. Indeed, as I have argued, these 
outcomes are best understood as yet another manifestation of the racism and discrimination 
that exists throughout our social structure-in housing discrimination, political 
disenfranchisement, and lack of access to health care and other social amenities.” 

Decisions for public infrastructure, in this analysis, can have long-lasting generational impacts such 
as the decision by the New Deal-era Federal Housing Agency to insist on racial covenants as a 
condition for federal mortgage insurance6. It took a 1946 Supreme Court decision to overturn the 
rule, but the effects for residential segregation have endured for more than 70 years.7 

When the Bay Area attracted major league sports franchises in the 1950s and 1960s, it located all 
the facilities in African-American neighborhoods of San Francisco or Oakland.8 Through the 1990s, all 
the major league teams played in Bayview Hunters Point or East Oakland, with combined 
football/baseball stadiums and basketball arenas attracting more than 150 events per year. 

In the same year that Willie Mays arrived from New York with the San Francisco Giants, Roy Clay Sr. 
arrived in the Bay Area as a computer programmer on the most advanced such device in the world, 
at the Lawrence Radiation Lab in Livermore.9 His contributions to programming and technology led 
to his naming as a Silicon Valley Engineering Hall of Fame member in 2002. 

Also in 1957, the Santa Clara County Board of Supervisors, in a racially-motivated decision, chose not 
to join the Bay Area Rapid Transit District (BART), choosing instead to spend its transportation 
resources on highway construction.10 

That decision would increase pollution to the north along US. 101 and I-280, built through the same 
neighborhoods as Candlestick Park and make lucrative defense contractor jobs relatively inaccessible 
to thousands of African-Americans who had worked in defense industries in the East Bay and 
southeastern San Francisco since World War II. 

In 2015, the ramifications which those decisions set in motion have created a community severely 
impacted by a variety of air and ground pollutants without the employment base to maintain middle 
class communities. 
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A critical race theory analysis of environmental justice must address the long-standing inequities that 
go beyond the project in question. Although the project sponsors are ignorant of these inequities 
and may claim no role in causing them, they are the beneficiaries of these decisions and should be 
held accountable for not worsening already dire circumstances. 

The question San Francisco decision-makers should ask is “Why take the risk of increasing pollution 
to the most severely impacted community in the city and worsening transit access in order to move a 
sports arena away from another low-income, minority community?” 

In another decision of regional, long-lasting importance, the City and County of San Francisco now 
encourages, if not requires, its homeless or poverty-stricken African-American residents to use 
housing choice vouchers outside the city as far away as Fresno and Bakersfield, moving them even 
further away from opportunity.11 

The consequences of its land use decisions must also take the same regional approach. A critical race 
theory approach is called upon to examine why the Subsequent Environmental Impact Report (“EIR”) 
completely ignored the Bayview-Hunters Point General Plan, the Environmental Impact Report for 
the Third Street Light Rail and a long history of environmental racism towards the residents of 
southeastern San Francisco. 

For example, the Subsequent EIR acknowledges: 

“significant and unavoidable impacts in the areas of transportation and circulation (traffic 
impacts at multiple intersections and freeway ramps, and transit demand on regional transit 
providers exceeding capacity), noise (substantial permanent increase in roadway noise and 
crowd noise affecting sensitive receptors); air quality (construction and operational emissions or 
ozone precursors exceeding thresholds) wind, (substantial increase in wind hazard hours at off 
site public areas and utilities (construction of new or upgrader wastewater facilities and 
determination by the San Francisco Public Utilities Commission that it currently has inadequate 
capacity to serve the project’s wastewater demand.” 

For the City and County of San Francisco to accept such outcomes is an act of environmental racism 
comparable to the restrictive covenants of the New Deal federal housing agency and the Santa Clara 
County supervisors who rejected BART (only to welcome it in 2015 at a much higher cost). 

Ironically, the Santa Clara County employers who turned their back on workers from the East Bay 
and San Francisco have now gained approval to have their private shuttle buses stop at public transit 
stops, blocking the regular MUNI lines for a minimal fee without seeking any remediation for the 
impact on the 60 percent of MUNI riders who are minorities. 

For the second time in 50 years, a county government is using transit infrastructure to promote 
employment segregation. As Goldman writes: 

“Lower-income people should not bear the brunt of the negative externalities of economic 
development. “12 

The disparity in the response to the concerns of the affluent and powerful neighbors of Mission Bay 
speaks volumes in contrast to the complete avoidance of the environmental injustice to be heaped 
on the long-suffering residents of Bayview-Hunters Point. 

See these comments by Planning Commissioner Michael Antonini:13 

*Tech and Airbnb have saved San Francisco. 

"Their effect has bought many new residents to San Francisco and helped to provide vitality to 
many of our neighborhoods that were heretofore economically depressed, unsafe, dirty areas of 
San Francisco to which few would travel to shop, dine and -much less-live... The population of 
the neighborhoods have changed dramatically." 

*Airbnb is better than... brothels? 
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"It's better to have short term renters sharing homes with owners, even in RH1 and RH2 
neighborhoods, than to have multiple families living in a single family home or for such homes 
to be used for illegal criminal activities, often pretending to be message [sic] establishments." 

Critical race theory highlights the importance of narratives to balance numerical processes which 
focus on the minutiae of individual projects without understanding how they affect people in the 
real world. 

Talking to people in their own environment produces insights not available from outside “experts” 
with no cultural competency and different from what can be gathered through the typical public 
hearing format, with time limits on comments. 

A process which says that notice was given in the legally proscribed way without any specific 
outreach into a community which has 43 percent of the median income of the city in general does 
not take into account financial and transportation pressures which can preclude participation in 
meetings, and the community’s lack of resources to analyze massive amounts of data. 

San Francisco’s activists were legendary as relatively uneducated persons to take the time to study land 
use documents during the 1940s through the 1990s as the likes of Geraldine Johnson, Dr. Hannibal 
Williams and Mary Helen Rogers became more expert that the city officials they tormented. 

A generation of health practitioners and scholars such as Dr. Arthur Coleman, a joint J.D./M.D. and 
Dr. Carlton B. Goodlett, an M.D. and Ph.D and dentists like Drs. Dan Collins and Zuretti Goosby also 
gave the community the capability to speak authoritatively to the powerful. 

Just recently, residents near Candlestick stopped the plan to implode the stadium to prevent dust 
pollution.14 

Fortunately, the activists group POWER has created an excellent narrative summary of the impact of 
race, poverty and transportation in San Francisco. Alicia Garza, the catalyst behind the Black Lives 
Matter movement, was co-director of POWER. 

The new generation of activists also includes the web site Color of Change, founded by Van Jones. 

With such visible activists and the history of public involvement, it is quite inconceivable that an 
Environmental Impact Statement affecting Bayview-Hunters Point and secondarily, the Mission, 
Chinatown and the Western Addition would omit the issue of environmental justice. 

However, the Candlestick implosion idea was handled in the same backdoor fashion until the 
community found out about it. 

Additionally, this writer has conducted more than 400 oral history interviews of African-Americans in 
San Francisco since 2003 and catalogued the artifact collections of Dr. Carlton B. Goodlett, former 
publisher of the San Francisco Sun Reporter; Clarence Gatson, photo editor of the Sun Reporter and 
Wesley Johnson Sr., and Dr. Wesley Johnson III, owners of nightclubs and pharmacies from the 
1940s through the 1970s. 

For the past nine years, the community has been encouraged to tell their stories through the 
Preserving California Black Heritage conference each September. The 2015 conference led to 
coverage by CNN, KGO and KPIX along with a Datebook article in the San Francisco Chronicle by 
uncovering an abandoned Sargent Johnson carving in the Western Addition neighborhood. 

While raising funds for the Excelsior and Bayview branch library campaigns over the past ten years, 
this writer has had extensive experience catching public transit in the southeast part of the city after 
late night meetings. It has been apparent that there was a segregated transit system at work in the 
city, with different reliability standards based on the racial makeup of the neighborhood. 

Reading about the proposed transit improvements offered to the basketball team caused him to 
explore the hypothesis in more detail. 

Since 80 acres of Bayview were dedicated to slaughterhouses in the late 1880s, the community has 
borne the brunt of the city’s progress, without sharing in it. 
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The customized treatment of the Event Arena is comparable to the difference between the city’s 
two waste water treatment plants. The one in southeast San Francisco has been open air for 50 
years, with smells apparent for miles and homes just feet away, contributing in no small way to 
profound health disparities and abridged mental health. The one at the Great Highway is completely 
contained with no smells. 

Antonini’s slip of the email, like the video of Donald Sterling and the memo from the Atlanta Hawks 
owner, are just glimpses into the mindset behind the policy decisions at work for professional athletics. 

Critical race theory is designed to ferret out those ramifications without such clear-cut instances. It 
doesn’t take a police shooting to determine whether “Black Lives Matter.” The choices that 
governments and businesses make are even clearer indicators. 

CRITICAL RACE THEORY AND SPORTS 

It is not an accident that the most visible breakthroughs to end segregation in American society in the 
early and middle 20th century first came in sports. The Olympic victories of Jesse Owens and Joe Louis 
in the 1936 Berlin Olympics and the successful entry of Jack Roosevelt Robinson as the first black player 
in major league baseball were pivotal, according to UC-Santa Cruz sociologist Anthony Pratkanis.15 

San Francisco was pivotal to the integration of sports because of breakthroughs dating back to the 
1890s. In the field of horse racing, Alonzo Clayton won the California Derby at Ingleside Race Track 
and later won the Kentucky Derby.16 Rube Foster brought the Chicago American Giants beginning in 
1908 to play in the Pacific Winter League, the first integrated professional baseball league, a decade 
before he started the Negro National League in 1929.17 

The University of San Francisco’s first black athlete, Earl Booker, won the intercollegiate boxing 
championship in 1934. By 1951, Ollie Matson and Burl Toler led the team to an undefeated record 
and a Cotton Bowl berth18. Their teammates turned down the bid when informed that the black 
players could not compete, leading to a reputation as the “greatest college football team in history” 
with four future NFL Hall of Famers. 

William Felton Russell and K.C. Jones, both graduates of McClymonds High School in Oakland, led 
USF basketball to consecutive NCAA championships along with an Olympic gold medal performance 
in 1956. Russell and Jones would continue their championship run for ten seasons in the National 
Basketball Association as part of the most successful franchise ever, helping to enhance the 
popularity of the sport and attract television viewers. 

Major league sports, particularly football and basketball, have an important responsibility to protect 
the historic character of the neighborhoods which sacrificed years of pollution, disruption and slow 
growth to help those leagues achieve their current financial success through the help of public 
assets, in the long view of the critical race theory perspective. 

The relevant question to answer is whether there is a corresponding benefit to the people of 
southeast San Francisco, who have already hosted the Warriors for almost a decade at the Cow 
Palace in the 1970s and hosted the Giants and 49ers for 50 years at Candlestick. 

No evidence is offered to suggest that the arena would have any benefit to this community, such 
temporary event jobs have been available for decades. Any such jobs would be simply transferred 
from the East Bay into San Francisco with no net gain in opportunity. 

Would Bayview-Hunters Point residents get to enjoy the facility as fans? POWER indicates that the 
most likely result is that San Francisco Police Department would step up enforcement of fare 
violations to actually discourage its residents from mingling with event center riders19. They note the 
shooting of a young man on the T-Line platform by two officers seeking to cite him for fare evasion 

It is also noteworthy that two NBA owners lost their teams in the last year, in Los Angeles and 
Atlanta, for suggesting that their games attracted too many African-Americans (even if they were 
rich former NBA players). 

It is profound evidence that the specter of race is at the heart of the decision-making to leave what 
BART director and transit expert Tom Radulovich calls the optimum transit location in its current site.20 
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Sports sociologist Harry Edwards suggests that a sports facility is the absolute worst investment to 
make near an impacted community: 

“…there is no option but to recognize that for increasing legions of black youths, the issue is 
neither textbooks nor playbooks—the issue is survival, finding a source of hope, 
encouragement, and support in developing lives and building legitimate careers and futures. 

Without question, the ultimate resolution to this situation must be the overall institutional 
development of black communities and the creation of greater opportunity for black youths in 
the broader society. 

The current Warriors owners join a long array of sports entrepreneurs—Bob Lurie, Al Davis, Eddie 
DeBartolo, Larry Ellison, Lew Wolff and Jed York—who have played sports monopoly with Bay Area 
governments. In every case, the owners win. 

THE PROJECT 

The Office of Community Infrastructure and Investment has prepared an EIR21 on the plan by GSW 
Arena LLC, an affiliate of the National Basketball Association team Golden State Warriors, to build an 
18,000 seat arena, two office buildings, retail and parking spaces on an 11-acre parcel across from 
the UCSF Mission Bay campus.22 

Moved from an initial proposal to site the arena on Pier 32, the project takes the current strategy for 
sports facility development of relying on additional real estate properties to help underwrite the 
cost. It was also calculated to attempt to avoid the potential for a voter referendum on projects 
which exceeded height limits on the waterfront. 

In addition to the 41 home games, the facility would be in use for as many as 200 events throughout 
the year, becoming an adjunct to existing convention venues. A memorandum of understanding 
between the chancellor of UCSF and the Warriors has been touted to address concerns that the 
arena would hamper traffic to the three new adjacent hospitals.23 

If completed, the facility would move the franchise from the Oracle Arena in Oakland, which has 
nearby access to Oakland International Airport, a BART and Amtrak station, a bus yard and 
Interstates 580 and 880, in addition to parking for the adjacent baseball and football stadium. 

The new site would be accessible directly by a station on the Muni T-Line as well as surface streets. 

The proposed arena is an addition to expanded use of the T-Line resulting from current construction 
of the Central Subway to North Beach.25 This subway, using $1 billion in federal transit funds, will 
stop at Union Square, and the Moscone Center with an anticipated 20,000 new riders. 

Before voters on Nov. 3 is a proposal to create Mission Rock26, a mixed use housing and retail 
development on the site of the Giants parking lot. More than 6,500 units of housing has been built at 
Mission Bay adjacent to the UCSF campus.27 Long-awaited plans for the development of Pier 70 with 
three million square feet of commercial space are in motion.28 Sixteen hundred housing units are set 
for the former Schlage Lock site in Visitacion Valley29 and the first homes are occupied of an 
eventual 10,500 (twice the current number of units in Mission Bay) in the Shipyard development on 
the former Hunters Point Naval Shipyard.30 

TECHNICAL FOULS IN THE ENVIRONMENTAL IMPACT PROCESS 

The proposed Warriors event center would strangle the only transit lifeline for the largest 
concentration of affordable housing in San Francisco, increase pollution from waste water and auto 
emissions and drive up housing costs. 

POWER’s Next Stop: Justice: Race and Environment at the Center of Transit Planning report found: 

“Bus riders in the core communities of color in San Francisco are impacted by long waits and 
overcrowded buses. Comparing the MTA’s data on the core lines that POWER members ride with 
the MTA’s recorded system average we found that overwhelmingly, the on-time performance on 
each of these lines in southeast San Francisco is significantly worse than the system average.” 
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Quoting rider Lorren Dangerfield: 

“The T-train at night usually means at least 20-30 minutes waiting. Then often when the train does 
come, it’s only running from downtown to 23rd St. It turns around before it even gets to Bayview. 
The buses that affect the poorest communities are the ones that run the slowest and least often.”31 

The T-Line in 2012 was the city’s second most used light rail line, according to Next Stop: Justice, 
with 30,033 daily riders. It was only on-time 58 percent of the time with headway adherence 
(scheduled time between trips) on 45.3 percent of trips. At peak evening hours, 17 percent of the 
trips were overcrowded.32 

This compares with the performance of the 15-Third bus line that it replaced in 2007: 

“15 - Third Street. This is MUNI's primary bus route in the Corridor. The route is operated using 
articulated motor coaches and serves City College of San Francisco, Downtown, Chinatown, North 
Beach and Fisherman's Wharf via Third Street, Kearny and Montgomery Streets, and Columbus 
Avenue. Within the Corridor, the route primarily follows Third Street and Geneva Avenue. It provides 
regional connections with the Caltrain Terminal at Fourth and Townsend Streets and comes within two 
blocks of Caltrain's station at Paul Avenue. The route also connects with the BART and MUNI Metro 
subway systems at both the Montgomery and Embarcadero BART Stations, as well as with BART's 
Balboa Park Station. The route operates every five minutes during the a.m. peak period, every six to 
seven minutes during the p.m. peakperiod, and every ten minutes between these periods. 
Approximately 33 percent of the route's 24,200 daily boardings occur north of Market Street.33 

The inherent bias towards approval of projects once they reach the stage of Environmental Impact 
Statement is demonstrated by the No Action option in the 1998 EIR. The same objective of the Third 
Street Light Rail could have been met by purchasing 40 more articulated buses. Yet, as the civil grand 
jury notes, the Third Street Light Rail went forward despite costing ten times the originally budgeted 
amount. The cost overruns would compromise MUNI’s ability to conduct scheduled maintenance on 
its fleet for a decade. 

Like a trick shot in pool, it would also impact low-income communities in the Western Addition, 
Mission and Chinatown as the 22-Fillmore is anticipated to serve the arena and the current 30-
Stockton would see its riders use the Central Subway. Additionally, once the Central Subway is 
completed in 2019, T-Line riders will no longer connect with Muni Metro.  

In 2019, the T-Third/Central Subway will become an independent train system with no direct 
connection to the rest of Muni Metro, BART and the ferry system.34 

The Memorandum of Understanding between UC-SF and the Warriors is only the latest instance of 
this project ignoring the principles of environmental justice. Repeatedly, the potential impacts on 
the people of southeast San Francisco are ignored at every stage of the process. Within more than 
2,500 pages, the topic never comes up.35 

In addition, the Arena’s siting and proposed operation is likely to contribute to the dramatic 
outmigration of African-Americans from San Francisco. Studies of similar sports arenas using the real 
estate investment strategy show such an effect.36 

The Failure of the T-Line 

In 1998, a similar environmental impact statement described the T-Line as “a key infrastructure 
improvement to help support the economic and physical revitalization of the Bayview Hunters Point 
commercial core and the planned development in Mission Bay.”37 

The Bayview-Hunters Point general plan labels the T-Line as 38 

“.. the nucleus for public transit improvements and socio-economic revitalization efforts in the 
corridor, and prioritize the efficient movement of the light rail by reducing conflicts with 
automobile and truck traffic.” 

In 2005, this writer presented an exhibition at the Bayview Branch Library called SFSoul: Taste the 
Excitement. It documented the role of the two dozen African-American nightclubs between the 4000 
and 6700 block of Third Street, the longest continuous black business district in California.39 
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Those clubs were bases for athletic leagues and charitable drives as the social centers of a majority 
African-American neighborhood. 

The construction of the T-Line for three years created a significant hurdle for those businesses. 

However, the benefit to the community was a link which would make the isolated community 
integrated with the city’s main employment centers. 

“Buses caught in Corridor traffic often provide unreliable service south of Downtown. Currently, 
passengers may experience overcrowding and extended waiting times between buses, as well as 
slower operating times and increased travel times. This situation is projected to worsen as 
traffic in Downtown and along the Corridor increases to 2015 levels.”40 

In 2015, the Controller’s Office found in its 2015 biennial survey of citizen satisfaction with city 
services that residents of Supervisorial District 10, which is bisected by the T-Line had the lowest 
satisfaction of any residents in the City with Muni services.41 

 
Figure 1. 2015 Citizen responses to question on Muni on-time performance in District 10. Source, Controller 

The Controller’s performance review of all city departments found that MUNI overall achieved less 
than 80 percent of the goal spelled out in the City Charter.42 

The August 20 report from the Controller showed that citywide, MUNI reliability declined from the 
previous year.43 

 
Figure 2. Muni performance on Charter goals April-June 2015 from Quarterly Government Barometer. Source, Controller City 
Services Auditor 
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The 1998 EIR for the Third Street light rail projected a 39 percent increase in corridor population and 
a 35 percent increase in corridor employment by 2015.44 

“As a result of the projected population and employment growth in the Corridor, traffic 
congestion on major highways and arterials, particularly Highway 101 and Third Street, is 
expected to increase substantially. Highway 101 at Cesar Chavez is expected to be Level of 
Service (LOS) F (excessive delays) and LOS E at intersections of Third and Cesar Chavez and at 
Bayshore and Arleta.” 

The first goal of the project was “Improve transit service to from and within the Corridor, thereby 
enhancing the mobility of Corridor residents, business people and visitors.”45 

In 1997-98, the 15 Line provided six minute schedules. The No Build alternative would have reduced 
its schedule to five minute increments. The promise that light rail would improve that performance 
has proven false. Only 34 percent of District 10 residents give MUNI an A or B grade for on-time 
performance, one in three.46 

For the first EIR of the T-Line, the City and County of San Francisco underestimated the 2015 
population of San Francisco by 40,000, with much of the unforeseen growth happening along the 
T-Line corridor.47 

The Civil Grand Jury also noted that the T-Line Light Rail came in at $678 million for construction, 
overwhelming the $200 million bond passed to address the entire city’s transportation needs.48 

The Civil Grand Jury also noted that the T-Line Light Rail came in at $678 million for construction, 
overwhelming the $200 million bond passed to address the entire city’s transportation needs.48 

There is no reason to believe that a hastily done EIR for a second-choice site, without any of the four 
years of community input which the T-Line conducted from 1993-97, will address the serious issues 
raised by the original construction of the Third Street Light Rail Line. 

Anyone who was using Muni regularly around the time of the T-Third rollout should remember 
the process as being anything but smooth. One of the reasons cited for the bumpy rollout was 
the internal decision to use outdated ridership models. The original ridership models forecasted 
a 2005 opening for the line. However, the line did not open until 2007.49 

A Spur for Gentrification 

Compared to the relative racetrack pace for the Warriors arena, it took from 1993 to 2007 for the 
merchants and residents of Third Street to finally see the light rail line which had been promised to 
them.50 

The five segments that make up the Corridor between Visitacion Valley and the Caltrain Terminal 
have a high proportion of minority residents. According to the 1990 Census, 50 percent of this 
portion of the Corridor is Black, 31 percent is Asian, 15 percent is White, and 10 percent is Hispanic. 
These proportions contrast with the racial distribution of San Francisco residents, who are less than 
1 percent Black and 53.6 percent White. The highest proportion of Black residents is found in 
Segments 2 and 3 (58 and 67 percent, respectively), while most of the Hispanic population resides in 
Segments 1 and 2. Asians from the predominant population group in Segment 1; whereas, 
Segments 4 and 5 have mostly White populations.51 

In 1992, the San Francisco Human Rights Commission published Unfinished Agenda, a report which 
described the unequal conditions of African-Americans in San Francisco, then still ten percent of the 
population of 750,000.52 

In 1962, poet James Baldwin toured Bayview Hunters Point with a National Educational Television 
crew describing conditions not unlike Mississippi along the hillside.53 

The next year, young people from the community launched the most successful civil rights campaign 
of the 1960s, the United San Francisco Freedom Movement.54 Led by Bill Bradley Jr., a Marine 
veteran and law student; and Tracy Sims, a Berkeley High graduate, the campaign married the 
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resources of the Congress of Racial Equality, NAACP and the Crispus Attucks Clubs of Bayview-
Hunters Point, led since 1948 by Mrs. Ardith Nichols.55 

Highpoints included the Palace Hotel sit-in on March 5, 1964 and the Auto Row sit-ins in May of that 
year. Eventually, 375 companies signed employment agreements, including all of the Big Three 
automakers. 

Lawyers for the movement, Terry Francois and Willie L. Brown Jr. were elected to the Board of 
Supervisors and California Assembly. Despite relocation from the building of U.S. 101 and 
redevelopment activities in South of Market, Western Addition and Hunters Point, the bulk of the 
black community settled into middle class enclaves of home ownership throughout Bayview and 
Ocean-Merced-Ingleside. Subsidized apartments in the Western Addition and Hunters Point 
provided affordable renter space. 

As late as 2000, San Francisco had 35 percent of its black labor force in management and 
professional jobs, the highest percentage in the country.56 

Disparate policies began to break apart a community that produced the likes of Maya Angelou, 
Johnny Mathis and Danny Glover in the 1960s. The extended denial of public transit coupled with 
pollution from U.S. 101 combined with the residue of the Hunters Point Shipyard to create some of 
the most toxic pollution in the country. 

Despite the problems, isolation from the rest of the city allowed the workers from the Butchertown 
slaughterhouse district and longshoremen to live in stable middle class communities. 

“Singing” Sam Jordan, “the mayor of Butchertown”, used those workers as a power base to actually 
run for mayor of San Francisco in 1963. The former boxer opened his namesake club Sam Jordan’s at 
4004 Third Street in 1959.57 

The Long Island Club became a magnet for entertainers and athletes as the highest paid professional 
players in baseball and basketball, Willie Mays and Wilt Chamberlain, both competed in 
San Francisco. 

Presence of the Candlestick football and baseball stadium and Cow Palace basketball and boxing 
arena helped sustain the clubs and bars along Third Street. 

However, a series of changes in the sports business would remove those amenities. Although a 
$100 million bond to refurbish Candlestick for the 49ers was passed in 1997, the team declined to 
take the offer.58 As the Los Angeles Times noted, only ten percent of the 49ers fans actually lived in 
San Francisco. 

The year before, the Giants followed in the wake of Baltimore’s Camden Yards to build a stadium at 
Third and King Streets. With the presence of the California Institute for Regenerative Medicine, the 
stadium would spark a nearby real estate boom.59 

Construction of the Third Street light rail line would not deliver the promised gains for the longtime 
residents of this area, but a source of construction dust and decay for the Bayview-Hunters Point 
business district. 

When interviewed in 2005 for the SFSoul exhibition, long time owners said they were just barely 
hanging on with a fraction of their normal customers.60 

Unlike the EIR for the GS Warriors Arena, the Third Street light rail EIR of 1998 contained a section of 
“Environmental Justice Considerations” citing Executive Order 12898, signed by President Bill Clinton 
in Feb. 1994. A memorandum issued with the order said that a National Environmental Protection 
Act (NEPA) analysis must include “effects on minority communities and low-income communities.”61 

For the purposes of the analysis, South Bayshore was 91 percent minority in 1998. 

The example of the Barclays Center in Brooklyn, opened two years ago, indicates how the new 
model of sports facility, as a development spur instead of an event venue, worked against the 
interests of impacted communities. 
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Messmer analyzed its impact on the population of Brooklyn62: 

“While NYC as a whole saw a net loss of nonhispanic whites of -2.8, Brooklyn saw a 4.5 percent 
increase in the number of nonhispanic whites.“ 

The study also reported a 5.8 percent drop in Brooklyn’s black population. 

“As the Barclay Center drove up real estate values, it began pricing economically disadvantaged 
minorities out of the market,” wrote Messmer. 

Since 1992, the date of the Unfinished Agenda report, the black population of San Francisco has 
fallen from 10 percent to 5.8 percent in 2013.63 

An outmigration task force in 2010 produced a list of recommendations to address the decline, 
which were ignored.64 

In 2014, the San Francisco African-American Chamber of Commerce issued a call for a tourism 
boycott of San Francisco’s $9 billion industry. An agreement with city officials to remove that call has 
also been forgotten.65 

The Golden State Warriors Arena would be the third attempt by Mayor Ed Lee to place a sweetheart 
deal in the hands of billionaires for the waterfront. The city lost $11 million on the America’s Cup at 
the hands of Larry Ellison;66 and the voters blocked the 8 Washington luxury development. 

In contrast to the $11 million to Ellison and the $34 million in tax breaks to Uber, Twitter, et.al.67 in 
Mid-Market, the city has spent less than $1 million with businesses on Third Street as three-fourths 
of the historic black restaurants present in 2005 are still in business despite decades of previous 
success. 

The oldest black bookstore in the country, a landmark of black literary genius, was sold at auction 
because the City refused to extend $1 million in loans to the business.68 

These incidents and many others speak to the continuing failure of the City and County of San 
Francisco to comply with community benefit agreements and to incorporate environmental justice 
into its land use decision making. 

Community? What Community? 

The precedent for environmental justice litigation rests with a train line which runs adjacent to the 
current site of the Golden State Warriors. 

As Public Advocates describes69: 

“In September 2009, Public Advocates filed a successful civil rights administrative complaint with the 
Federal Transit Administration (FTA) on behalf of our partners Urban Habitat, Genesis, and 
TransForm. The complaint challenged Bay Area Rapid Transit’s (BART’s) controversial Oakland 
Airport Connector (OAC) project, alleging that in BART’s rush to build the OAC, the agency violated 
federal rules implementing Title VI of the Civil Rights Act of 1964 — rules that require transit 
agencies to analyze whether their projects have a disproportionately negative impact on low-income 
and minority populations. 

Why We Advocated Against the OAC 

“The $492 million OAC was conceived as a three-mile elevated tramway connection from the 
BART Coliseum station to the Oakland International Airport, and would eliminate the existing 
cost-effective AirBART shuttle service. 

“It would provide little, if any, transit mobility benefits to the area’s overwhelmingly low-income 
and minority residents due to its prohibitive $12 roundtrip fare and its lack of intermediate 
stops along the job-rich Hegenberger corridor. BART’s own analysis predicts that less than 
3 percent of the OAC riders will come from the immediate East Oakland neighborhoods 
surrounding the project. 
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Victory! The FTA Acts to Enforce Civil Rights 

“In response to our complaint, in October 2009 the FTA began conducting a sweeping on-site 
compliance review of BART, finding many civil rights deficiencies. 

“Based on BART’s failure to conduct an equity analysis of the OAC, in February 2010 the FTA 
pulled $70 million in American Recovery and Reinvestment Act funds from the project — the 
first action of its kind in the nation. The strong action underscored a promise made in President 
Obama’s State of the Union address to continue “prosecuting civil rights violations.” 

“The federal stimulus funds were recaptured by Bay Area transit agencies, including AC Transit, 
and used to maintain existing transit service and jobs. To remedy the many civil rights 
deficiencies identified by the FTA, BART was also required to implement a corrective action plan, 
which we and our allies have been monitoring, and which we responded to in May 2010. 

Not only the City and County of San Francisco, but also the Warriors should have been aware of 
this precedent. Yet neither the EIR or MOU addresses the transit needs of the South Bayshore 
community, 91 percent minority in 1998. 

According to the San Francisco Housing Element: 

Since 2010, the percentage of San Franciscans claiming white racial affiliation increased, totaling 
nearly 51% of the city’s population according to the 2012 American Community Survey (ACS). 
San Francisco’s African-American population continues to decline, dropping from 6.1% in 2010 
to 6% in 2012. San Franciscans of Chinese origin declined from 21.4% of the total population in 
2010 to 21.2% by 2012. The proportion of San Franciscans identifying with Hispanic origins (of 
any race) has increased from 14.1% in 2010 to 15.1% in 2012.  

HACK THE IMPACTS 

The Hack a Shack strategy in professional basketball slows down the pace by intentionally fouling a 
poor free throw shooter. The proposed Golden State Warriors Arena intentionally fouls a low-
income, minority community by mischaracterizing impacts which were previously spelled out in the 
1998 EIR. 

The previous discussion shows that all three tenets of federal environmental justice policy are 
compromised. Below, impact determinations in the EIR for the project are shown to ignore impacts 
on low-income and minority communities. 

Impact TR-4: The proposed project would not result in a substantial increase in transit demand that 
could not be accommodated by adjacent Muni transit capacity such that significant adverse impacts 
to Muni transit service would occur under Existing plus Project conditions without a SF Giants game 
at AT&T Park LS No mitigation required is described as less than significant effect with mediation 
when it should be correctly characterized as significant. 

The service standards proposed in 1998 have not been met; residents of District 10, the poorest area 
of the city are dissatisfied with service. There is a significant case to be made that the current sports 
facility, AT&T Park, is the primary reason for poor service to the current population. This 
determination is not credible based on the current difficulties of the T-Line.  

Two of the busiest transit lines in the city, both serving heavily minority populations, would be 
impacted. The T-Line only serves twenty percent more passengers than the previous 15 bus line, but 
provides 40 percent slower service. The 30-Stockton runs the same route as the Central Subway 
under construction. It’s 33,000 passengers would be added to the load of the T-Line, which means 
that the subway would be at capacity with just current riders.70 

Impact TR-13: The proposed project could result in a substantial increase in transit demand that 
could not be accommodated by adjacent Muni transit capacity such that significant adverse impacts 
to Muni transit service would occur under Existing plus Project conditions with an overlapping SF 
Giants evening game at AT&T Park. 



Page D-43 
Appeal of Final SEIR Certification, Exhibit D 

Responses to Late Comments  
Event Center and Mixed-Use Development at Mission Bay Blocks 29-32 

 

The only mitigation proposed is use of shared car services, which are much less likely to be available 
in low-income areas or to be accessible to low-income residents. 

MUNI demand peaks at 5 p.m. with increases of as much as 100 percent. A recent early evening 
game at the Levi’s Stadium indicates the problems with placing a sports stadium in the midst of a 
busy commercial/industrial area.71 

Impact TR 14: The proposed project would result in a substantial increase in transit demand that 
could not be accommodated by regional transit such that significant adverse impacts to regional 
transit service would occur under Existing plus Project conditions with an overlapping SF Giants 
evening game at AT&T Park. SUM 

Paradoxically, the EIR admits that the regional transit system can be overwhelmed but asserts that 
MUNI, with a fraction of the capacity currently servicing the basketball arena, would not be. 

The Dept. of Public Health’s Climate Action and Health Co-Benefits report states: 

In order to balance the burdens of our transportation system with the benefits placed on certain 
communities, special efforts should be made to target service improvements to particularly 
benefit low income residents, communities of colors, the elderly, and neighborhoods that have a 
historical legacy of dealing with higher levels of environmental exposures. 

Impact TR20: Without implementation of the Muni Special Event Transit Service Plan, the proposed 
project would result in a substantial increase in transit demand that could not be accommodated by 
adjacent Muni transit capacity such that significant adverse impacts to Muni transit service would 
occur under Existing plus Project conditions. SUM 

The design of the T-Line took multiple lanes away from Third Street, reducing the capacity for 
additional transit service without blocking throughput to other areas. The level of MUNI service 
traditionally available to 49ers games at Candlestick would be compressed into a much smaller area. 

Impact TR-21: Without implementation of the Muni Special Event Transit Service Plan, the proposed 
project would result in a substantial increase in transit demand that could not be accommodated by 
regional transit capacity such that significant adverse impacts to regional transit service would occur 
under Existing plus Project conditions. 

The additional auto traffic on U.S. 101 from the gridlock from events would bring additional sources 
of pollution into an area which already has to suffer from the city’s wastewater treatment plant and 
dust from Shipyard construction.72 

Impact TR 22: Without implementation of the Muni Special Event Transit Service Plan, the proposed 
project could result in a substantial overcrowding on public sidewalks, nor create potentially 
hazardous conditions for pedestrians, or otherwise interfere with pedestrian accessibility on the site 
and adjoining areas under Existing plus Project conditions. 

Congestion would make it difficult for residents of Bayview-Hunters Point to walk or ride to 
downtown amenities, the complete opposite of the goals of the T-Line.73 

Impact PH-1: Construction of the proposed project would not induce substantial growth in the area, 
either directly (for example, by constructing new homes or businesses)) or indirectly (for example, 
through extension of roads or other infrastructure).LS No mitigation required 

San Francisco has the highest rental costs in the nation.74 This arena would not create any additional 
jobs, but would attract absentee residents to bid up nearby properties so that they could be near the 
arena, a trend already seen in the city.75 It would also reduce the supply of housing due to services 
like AirBnb renting spaces near the arena for 200 days of events.76 Google’s shuttle bus service grew 
from 155 passengers at two stops in 2004 to 100 buses daily with 10,000 passengers. 

Impact PH-2: Construction of the proposed project not displace existing housing units or create 
substantial demand for additional housing LS No mitigation required 
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The City and County of San Francisco is 7,000 units short of replacing housing removed by 
redevelopment activity according to the Housing Element. Section 8 applicants are currently referred 
to sites outside the city and homeless African-American women are given tickets to leave the area in 
return for assistance.77 

Impact PH-4: Operation of the proposed project would not induce substantial population growth in 
the area, either directly (for example, by constructing new homes or businesses) or indirectly (for 
example, through extension of roads or other infrastructure) LS No mitigation required. 

Not a credible statement given the rapid growth of Mission Bay. The 1998 Third Street Light Rail EIR 
underestimated the city’s population by 40,000, more than its daily passenger load.78 

Environmental Justice Legal Issues 

The proposed MUNI service changes would fly in the face of decades of case law and regulations for 
environmental justice. For instance, BART is currently conducting an analysis of its new extension in 
Fremont. 

“Federal Transit Administration (FTA) Title VI Circular (Circular) 4702.1B, Title VI Requirements 
and Guidelines for Federal Transit Administration Recipients(October 1, 2012), the District is 
required to conduct a Title VI Service and Fare Equity Analysis”79 

This has not occurred for the proposed transit changes. The BART report had to make the following 
determination: 

“The travel assessment compares the estimated travel time for riders affected by the service 
change before and after the new service. The results of the travel time assessment found that 
the Project would benefit all populations, including minority and low-income, within the Project 
Catchment area. With project service, all populations are expected to experience the same time 
savings of 11.85 Minutes between Warm Springs and the Fremont Station, a 55.8% reduction in 
travel time.80 

“With the exception of Option 3, staff also found that travel times are not expected to change for 
riders of existing stations, as a result of the proposed options. As proposed in the FY2016 Preliminary 
Budget, additional cars would be added to the Green and Blue lines, which will lessen peak period 
crowding. As a result, the study found that minority populations will not experience a disparate 
impact and low -income populations will not experience a disproportionate burden on their travel 
times with the new service.”81 

In the courts, the aforementioned BART connector case set a precedent by showing that the 
Metropolitan Transportation Commission spent $9 for every $0.50 spent on buses for low-income 
persons.82 The service designed specifically for an arena to a high-income arena flies in the face of 
that precedent. 

In San Diego, Atty. Gen. Harris vision of environmental justice was upheld when a court found that 
cumulative effects must be considered. A petition to intervene in the case Cleveland National Forest 
Foundation vs. San Diego Association of Governments in 2012 insisted that government agencies 
consider environmental justice.83 

The attorney general warned the regional body in a comment letter that it failed to study the impact 
of increased pollution on minority communities. 

“…the Attorney General is effectively putting lead agencies across the state on notice that a failure 
to address EJ considerations in the implementation of climate change policies will risk challenges to 
the legal sufficiency of their environmental impact documents.” 

The legislative foundation for environmental justice comes from AB32 in 2006, which established an 
advisory committee on the issue.84 

There is also an emerging standard on community participation. 

“According to the EPA, “meaningful involvement” in environmental decision making means that: 
“(1) potentially affected community residents have an appropriate opportunity to participate in 
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decisions about a proposed activity that will affect their environment and/or health; (2) the 
public's contribution can influence the regulatory agency's decision; (3) the concerns of all 
participants involved will be considered in the decision making process; and (4) the decision 
makers seek out and facilitate the involvement of those potentially affected.” However, 
members of affected communities may lack the technical resources, English language 
proficiency, access to quality legal representation, or simply the time to participate effectively.” 

Similar standards have been enacted by the California Air Resources Board.85 Its 2001 document 
asserts: 

Local land-use agencies are directly responsible for the siting of new air pollution sources, and 
local air districts also play an important role by issuing permits for new sources of air pollution. 
We are committed to working as partners with these agencies to improve the available 
information that local agencies use to make planning and permitting decisions.86 

The Air Resources Board also addresses cumulative impacts: 

It shall be the ARB’s policy to work with local land-use agencies, transportation agencies, and air 
districts to develop ways to assess, consider, and reduce cumulative emissions, exposures, and 
health risks from air pollution through general plans, permitting, and other local actions.87 

The landmark global warming act and subsequent legislation, plus legal opinions from the attorney 
general and court cases all underscore the importance of addressing potential impacts from the 
prism of environmental justice. 

A DOT Title VI analysis of BART in 2009 found deficiencies in its environmental justice performance. 

“FTA recipients should seek out and consider the viewpoints of minority, low-income, and LEP 
populations in the course of conducting public outreach and involvement activities. An agency’s 
public participation strategy shall offer early and continuous opportunities for the public to be 
involved in the identification of social, economic, and environmental impacts of proposed 
transportation decisions.”88 

Based on those state and federal standards, the failure to address environmental justice in the 
Subsequent Environmental Impact Statement is problematic. 

The Demographics of the Impacted Area 

Activist Marie Harrison described Bayview Hunters Point as the epicenter for environmental injustice 
in a 2003 report: 

“The neighborhood is home to approximately 34,800 people, and more than 500 heavy and light 
industrial companies, retail stores, and commercial establishments. According to U.S. 2000 
census data, approximately 48% of residents in Bayview Hunters Point are African American, 
1.3% American Indian, 23% are Asian and Pacific Islanders, 17% are Hispanic and 10% are White. 
Income levels are significantly lower, and unemployment rates significantly higher for this small 
community, than for San Francisco as a whole: Nearly 40% of Bayview Hunters Point residents 
have annual incomes below $15,000, while only 20% of the City’s population as a whole have 
income that low, and the unemployment rate is 13% in Bayview Hunters Point, more than twice 
as high as the City as a whole.” 

Community victories to close the Hunters Point power plant have had the effect of opening up the 
area for new migrants. The African-American population of the neighborhood has dropped by 
50 percent since 2000. 

Stress Factors Based on Race, Income and Unequal Opportunity. For the purposes of the critical 
race theory analysis of environmental justice, the affected population must be viewed through the 
lens of the traumatic events which have occurred over the past 50 years. Each of these stress factors 
is known to, or reasonably should be expected to be known to the preparers of the Draft Subsequent 
Environmental Impact Statement. The civil grand jury wrote in 2004: 
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“There are deeply rooted social problems that result in part from systematic negligence dating 
back to World War II. The City of San Francisco has failed to invest significantly in this 
community for over 60 years.” 

Loss of industry in Bayview-Hunters Point. The General Plan discusses the impact of the closure of the 
Hunters Point Shipyard, but does not mention the decision to move to containerized shipping, which 
reduced jobs in the commercial maritime industry. There is a significant history of biomedical 
innovation in the black community. Dr. Nathaniel Burbridge was a pharmacologist and professor at 
UCSF, but became known for leading the NAACP during the United San Francisco Freedom Movement. 

Eric Williams, the son of Ruth Williams, the namesake for the Ruth Williams Memorial Theater in the 
Bayview Opera House, holds 20 patents for cardiac stents. A proposal to mark the 50th anniversary 
of the United Freedom Movement with a Nathaniel Burbridge Center for Innovation and Diversity 
located in the India Basin area has been ignored by city officials despite the evidence from the 
similar Impact Hub in Oakland, which has spawned close to 1,000 businesses in two years. 

Kevin Epps, producer of the documentary Straight Outta Hunters Point, was also unable to gain city 
support for an incubator to develop media and online businesses. Other entrepreneurs seeking to 
provide clean renewable power have had a lack of interest from city officials. 

The biggest need is to provide 5,000 industrial/assembly/distribution/construction jobs for residents 
of the area, not temporary event positions. 

Health Disparities 

Blackwell wrote: 

“Health surveys have shown that Bayview Hunters Point residents suffer from rates of cervical and 
breast cancer that are double those found in the other parts of the Bay Area, an asthma rate that 
is three times higher than in the rest of the state, and rates of hospitalization for congestive heart 
failure, hypertension, diabetes and emphysema that have been determined to be more than three 
times the statewide average. In addition, children living in the Bayview are far more likely to 
contract illnesses than children in the rest of the city, and infants are more likely to die.89 

Income inequality is a significant factor for those health disparities, according to the San Francisco 
Dept. of Public Health’s Community Health Assessment. 

“Although the median household income in San Francisco seems relatively high at $70,040, San 
Francisco has the largest income inequality of the nine Bay Area counties... Income inequality is 
directly related to health inequality, with higher income linked to better health: the greater the 
gap between the richest and poorest people, the greater the differences in health.”  

 
Figure 3 Income Inequality concentrated in District 10. Source San Francisco Dept. of Public Health 
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Reduction of Home Ownership. 

According to Sen. Diane Feinstein, California had the highest rate of mortgage fraud in the nation,90 
and the problem was concentrated in the Bay Area, with southeast San Francisco, particularly 
targeted. 

This is particularly problematic because the South Bayshore planning district has the third highest 
percentage of single family homes in the city, with 66 percent. By contrast, downtown has only two 
percent single family homes. 

“Larger households of four or more persons are generally found in the south- eastern neighborhoods 
of the Mission, Bayview, Visitacion Valley, and the Excelsior where typical housing units have two or 
more bedrooms.“ 

According to the 2014 Housing Element, the City has a responsibility to create more affordable 
housing: 

“San Francisco’s share of the regional housing need for 2015 through 2022 has been pegged at 
28,870 new units, with almost 60% to be affordable.”  

However, the city’s affordable housing policies are not as useful as one might think for African-
Americans. The maximum income to qualify for low-income housing allotments in San Francisco at 
70 percent of the median income is 50 percent higher than the median income for African-
Americans.91 That means African-Americans are outbid for subsidized housing because their income 
is significantly less on average than any other group. Developments actually constructed by African-
American churches and lodges find themselves hard pressed to accommodate long-time black 
residents due to the intense competition. 

Foul Air 

In 1997, the asthma hospitalization rate for Bayview-Hunters Point African-American children was 
820 per 10,000, the highest rate in California. 

Air pollution has been linked to asthma, allergies, cardiovascular and respiratory diseases, cancer, 
neurological and reproductive disorders, and premature death (CARB 2009). In San Francisco, 
approximately 102,000 children and adults are currently diagnosed with asthma, with children and 
the elderly having significantly higher rates of asthma (CDPH 2011).92 

The unavoidable impact of 18,000 persons using the toilet, along with potentially another 45,000 
baseball fans smells to high heaven for the residents of southeast San Francisco. 

“Sophie Maxwell, the member of the San Francisco Board of Supervisor’s whose district includes 
Bayview Hunters Point, lives within a few blocks of the Southeast sewage plant. In 2006, she 
told San Francisco Bay Guardian reporter Sarah Phelan that “every time [she] come[s] home and 
get[s] off the freeway, [she is] constantly reminded the plant is there.” 

“You can smell it day and night,” Maxwell told Phelan. “It’s unacceptable.” 

Originally constructed in 1952 with most of its operations placed outdoors, the plant was 
expanded in 1987 after a series of public hearings. To overcome residents’ resistance to the 
plans, the city agreed to construct a community college campus in the neighborhood. In 
addition, officials promised that the facility’s increased operations would not be noticeable and 
would result in “no odors.” The fact that those promises have not been kept is impossible to 
ignore on hot days when the aroma of fecal matter becomes especially repugnant.” 

The Southeast Waste Treatment Plant uses 11 open air tanks and nine digesters compared to the 
Oceanside plant on the Great Highway, which is 1.5 miles from the nearest residence and uses an 
underground tunnel to send waste out into the ocean. Its operations can not be smelled outside 
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Conclusion 

During the first game of the 2015 NBA Finals, this writer visited restaurants featured in his 2005 
exhibit to watch the series. Leaving Paul and San Carlos after the conclusion, he walked 
approximately 20 blocks to 4000 block of Third Street without having a single T-Line train pass. 

After visiting at the historic Sam Jordan’s, he then went to the Third and Evans station to wait for a 
train. It took 67 minutes to arrive, close to two hours without service.  

It was consistent with his experience in the previous decade attending community meetings in the 
Excelsior district for the branch library campaign and in Bayview Hunters Point for the campaign for 
the brand new library opened last year. Like the young lady in the POWER report, waiting for the 
T-Line at Third and Revere always takes a lot of patience, particularly at night in the cold. 

Since then, he has observed the patterns for other MUNI light rail lines, observing that they adhere 
to posted schedules. The T-Line is subject to switchback at Marin Street, dumping dozens of riders to 
a crowded sidewalk at the busy Cesar Chavez intersection. 

A review of available evidence confirms the reasoned suspicion that the placement of an event 
arena and entertainment complex at Third and Sixteenth Street with a single MUNI stop serving it, 
not directly connected to the rest of the MUNI Metro system, would inexcusably impact a 
community which has traditionally caught the short end of City policy. 
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(John William Templeton, email, November 2, 2015 [I-Templeton-1]) 

_________________________ 

The Subsequent EIR violates, procedurally and substantively, every tenet of California's pioneering 
Environmental Justice Law and a 1994 federal executive order. 

I've submitted a 40-page document that spells out the many ways that the characterization of 
impacts fails to take into account the cumulative effects of 70 years of land use inequity. 

When I heard Planning Commissioner Ed Maley's (phonetic) objectionable remarks last week, I 
conducted a critical race theory analysis of this EIR to see that it substantially -- in trying to assemble 
this into a document, that certain groups of people are more valuable than others -- this measure 
breaks a covenant with the people of southeast San Francisco that $2.2 billion spent on their T Lines 
would link them to the rest of the City, and negatively impacts them for a generation to come. 

In 1951, U.C.S.F. had the opportunity to play in the Cotton Bowl with the condition that they had to 
leave their black players behind. They turned down the invitation. 
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We shouldn't leave our impacted communities behind in order to approve this ill-conceived project. 

(John William Templeton, Transcript, November 3, 2015 [PH2-Templeton-1]) 

_________________________ 

Response to Late Comment GEN-2: Environmental Justice 
The commenter states that the SEIR "falls short" of the standards on the "California 
Environmental Protection Act" (assumed to mean the California Environmental Quality Act or 
CEQA) and raises a range of environmental justice issues. The commenter also states that the 
project "falls short" of the standards of the Executive Order 12898 regarding environmental 
justice in minority and low-income populations, but this regulation is not applicable to the 
proposed project because it is neither subject to federal approval actions nor involves federal 
programs. The commenter also notes a number of issues related to the Bayview-Hunters Point 
area, which is located south of the project area, and these issues do not apply to the Mission 
Bay area. OCII acknowledges the commenters concerns, including those related to 
environmental justice, but for the reasons described below, this response focuses on the issues 
raised with respect to compliance with CEQA and the adequacy of the SEIR. 

CEQA requires that if substantial evidence shows that a proposed project may result in 
significant adverse physical changes, then an environmental impact report must be prepared 
that fully describes the environmental effects of the project before the project can be 
approved. The SEIR on the Event Center and Mixed-Use Development at Mission Bay 
Blocks 29-32, including both the Draft SEIR and the Responses to Comments document, 
accomplishes this and complies with all applicable CEQA requirements by fully disclosing 
all adverse physical environmental effects of the proposed project. Under CEQA, economic or 
social effects are not treated as significant effects on the environment, though CEQA is 
concerned with any physical effects that are reasonably foreseeable consequences of 
economic or social effects. CEQA states "the focus of the analysis shall be on the physical 
changes" (CEQA Guidelines Section 15131). Here, there are no economic or social effects 
identified in the SEIR that would result in any significant environmental impacts. 
Consequently, no analysis of economic or social effects is presented in the SEIR. 
Environmental justice—defined as the fair treatment and meaningful involvement of all 
people regardless of race, color, national origin, or income with respect to the development, 
implementation, and enforcement of environmental laws, regulations, and policies—is 
essentially an economic and social issue, rather than a physical environmental effect.  

Notably, contrary to the commenter’s apparent assumption, nothing in CEQA specifically 
requires lead agencies to consider environmental justices issues. Past legislative efforts to 
insert such a requirement into CEQA have not been successful. In this respect, CEQA differs 
from the federal National Environmental Policy Act (NEPA), which does not apply to the 
project due to the lack of any needed federal agency approvals. As noted earlier, federal 
Executive Order 12898, issued by President Bill Clinton, requires a consideration of such 
issues. In particular, that document requires that “each Federal agency shall make achieving 
environmental justice part of its mission by identifying and addressing, as appropriate, 
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disproportionately high and adverse human health or environmental effects of its programs, 
policies, and activities on minority populations and low-income populations in the United 
States and its territories and possessions, the District of Columbia, the Commonwealth of 
Puerto Rico, and the Commonwealth of the Mariana Islands.” 

Therefore, with respect to the adequacy of the SEIR in fulfilling the requirements of CEQA, 
this response addresses only the specific issues raised by the commenter that relate to 
potential physical effects of the project and does not address comments regarding economic 
or social issues.  

Transit Impacts 
The commenter raises several concerns regarding the impacts of the project on transit 
service, and specifically the T Third line.  

The existing Muni service on the T Third and 22 Fillmore is described on SEIR pp. 5.2-16 – 
5.2-19, and planned service to the project vicinity as part of the Central Subway project and 
Muni Forward are described on SEIR pp. 5.2-16 – 5.2-20. The Central Subway project 
includes a below-grade pedestrian connection between the Union Square/Market Street 
Central Subway station and the Powell Street Muni/BART station to allow for transfers 
between the Central Subway, other Muni light rail lines, and BART. It should be noted that 
the T-Third service to which the commenter refers to is only Phase 1 of the Central Subway. 
The ultimate service along the T Third will see greatly improved, more reliable, and higher 
capacity service along the entire length of Third Street and into Chinatown once the Central 
Subway is completed. 

The transit impact analysis for local Muni service presented in Impact TR-1 and Impact TR-13, 
for conditions without and with an overlapping SF Giants game at AT&T Park, assumed 
service levels that would be in place following completion of the Central Subway project, 
and assumed that additional transit service in the form of a system of transit shuttles and 
increased light rail service would be provided to supplement the T Third light rail line and 
the 22 Fillmore bus route that are the primary transit service in the area. The provision of the 
additional Muni service during events would address increased service needs from the 
event center and as a result, there would be no decrease in the existing T Third service south 
of the project site (i.e., to the Bayview). 

The Muni Special Event Transit Service Plan, which would be provided as part of the 
proposed project, is intended to avoid the possibility that special events would overwhelm 
the existing transit system. It would do so by providing additional options to accommodate 
attendees traveling to and from the event center. The Muni Special Event Transit Service 
Plan is described in detail on SEIR pp. 5.2-53 - 5.2-55, where the additional light rail service 
and special event shuttles are described; Table 5.2-15 presents the proposed service levels for 
the various event sizes; and Figure 5.2-10 presents the routes proposed for the Muni Special 
Event Shuttles. The three primary components of the Muni Special Event Transit Services 
Plan are (i) the “Muni Special Event 16th Street BART Shuttle,” which would run on 16th 
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Street between the event center and the 16th Street BART station; (ii) the “Muni Special 
Event Van Ness Avenue Shuttle,” which would run between the event center and Fort 
Mason; and (iii) the “Muni Special Event Transbay Terminal/Caltrain/Ferry Building 
Shuttle,” which would loop between the event center, the new Transbay Terminal, and the 
Ferry Building via Fourth, King, Third, Folsom, Fremont, and Mission Streets.  

Impacts of the proposed project on Muni transit is presented in Impact TR-4 for conditions 
without a SF Giants evening game at AT&T Park, and Impact TR-13 for conditions with a 
SF Giants game at AT&T Park. During overlapping events, implementation of Mitigation 
Measure M-TR-13 would provide enhanced Muni Special Event Shuttles rather than 
additional light rail along The Embarcadero to serve the project site, as the additional light 
rail along The Embarcadero would be used to accommodate the AT&T Park transit 
ridership. The SEIR does not propose increased use of shared car service, or assume that 
existing riders on the T Third light rail line or the 22 Fillmore bus route would need to use 
such services. As noted above, the provision of the Muni Special Event Transit Service Plan 
during events is designed to accommodate event center uses so that the existing T Third 
service south of the project site is not affected by event center transit demand. 

The comment is correct in that the SEIR identified significant regional transit impacts in 
Impact TR-5 and Impact TR-14. The regional transit impact analysis did not assume any 
additional regional transit service would be provided for events at the event center.  

Impacts TR-18 to TR-24 on SEIR pp. 5.2-190 – 5.2-208 present the potential impacts that 
could occur for the transportation topics if all or a portion of the Muni Special Event Transit 
Service Plan is not provided. Mitigation Measure M-TR-18: Auto Mode Share Performance 
Standard and Monitoring identifies measures that could be implemented by the project 
sponsor to meet specific performance standards. The purpose of this analysis was to identify 
the potential impacts if the project did not include the Muni Special Event Transit Service 
Plan and to establish performance standards that the project sponsor would be required to 
meet to reduce traffic, transit, and pedestrian impacts (i.e., Mitigation Measure M-TR-18 and 
Mitigation Measure M-TR-22). The analysis of traffic impacts assumes the existing traffic 
volumes and roadway network, which reflect changes to Third Street following 
implementation of the T Third light rail. Impacts of the proposed event center would occur 
primarily in the vicinity of the project site, and on the access routes to and from I-280 and 
I-80 freeway ramps north of Mariposa Street. The proposed project is not anticipated to 
result in a substantial increase in traffic volumes along Third Street south of Mariposa Street, 
and therefore would not be expected to substantially affect vehicular and pedestrian travel 
within or to and from the Bayview-Hunters Point area.  

Odors and Wastewater 
The comment describes odors from the existing wastewater treatment plant located in 
southeast San Francisco, the Southeast Water Pollution Control Plant. That issue does not 
relate to the impacts of the event center and is currently being addressed by the San Francisco 
Public Utilities Commission (SFPUC) as part of its Sewer System Improvement Program, 
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which includes the Biosolids Digesters Facility Project. Completely unrelated to the proposed 
project, the Biosolids Digesters Facility Project is being proposed to replace the solids 
treatment system at the Southeast Plant, a major source of odors, and is currently undergoing 
CEQA environmental review, with construction of the project scheduled to start in 2017.  

The commenter states that the impact of toilet use by the 18,000 persons at the event center 
combined with 45,000 baseball fans would result in odor issues for residents of southeast 
San Francisco. The commenter is mistaken. As described in the SEIR, the proposed project 
would result in an increase in wastewater generation, but this increased wastewater volume 
is negligible compared to the overall volume of wastewater treated at the Southeast Plant 
and well within the existing capacity of the City's wastewater treatment system. Therefore, 
the project would not result in physical changes to the existing conditions in the vicinity of 
the Southeast Plant with respect to odors.  

Historic Character of the Neighborhood 
The commenter states that major league sports have a responsibility to protect the historic 
character of the neighborhoods. Historic resources were addressed as part of the 1998 
Mission Bay Final Subsequent Environmental Impact Report, and the Initial Study for the 
proposed project determined that there were no historic architectural resources within or in 
proximity to the project site. Therefore, the project's impacts on historic resources were 
determined to be less than significant.  

Air Pollutant Emissions 
In response to comments received during the public review period, the Responses to 
Comments document includes a response to perceived environmental justice issues related 
to air quality impacts in Volume 4, Section 13.2, pp. 13.2-10 to 13.2-11. As stated in Response 
GEN-3 of the RTC document, EIR analyzes the potential for the project to result in localized 
impacts on air quality that would affect the local neighbors. The SEIR describes how the 
project would result in increased emissions of air pollutants during both construction and 
operations. The SEIR determined that increased emissions of certain air pollutants would 
result in significant, regional air quality impacts that would affect the entire San Francisco 
Bay Area Air Basin and not a localized area, because these pollutants are transported and 
diffused by wind concurrently with ozone production through photochemical reaction 
processes. Consequently, mitigation of this impact related to increased emissions of criteria 
air pollutants is identified on a region-wide or air basin wide scale, and not to the localized 
neighborhood or project vicinity.  

However, the SEIR also analyzes the potential for the proposed project to generate toxic air 
contaminants that could expose sensitive receptors to substantial air pollutant 
concentrations. This analysis considers the air quality effects of the project on the local 
residents and includes a health risk assessment of the likelihood of both increased cancer 
risk and localized PM2.5 concentrations from both construction and operational sources. This 
analysis accounts for the cumulative conditions of the localized air quality in the project area 
associated with other existing sources, such as proximity to vehicular traffic on the adjacent 
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highways and roadways. The commenter mentions two power plants as a source of 
cumulative effects, but the Hunters Point and Potrero power plants. These two plants 
formerly operated in the southeast part of the City, and no longer contribute to cumulative 
air quality impacts. The wastewater treatment plant mentioned by the commenter 
contributes to regional air quality conditions, but is too distant from the project site to 
contribute to localized air quality effects in the Mission Bay area. The analysis determined 
that the project's impact on annual average PM2.5 concentrations and lifetime excess cancer 
risk at the closest sensitive receptors (UCSF Hearst Tower and UCSF hospital) would not 
exceed the applicable significance thresholds, and this impact would be less than significant. 
See Sections 13.2 and 13.13 of the RTC document for further discussion. 

Population/Housing/Jobs 
The commenter asserts (page 15 of the attachment) that there is no evidence to suggest that 
the arena would have any benefit to the southeast San Francisco community, and that any 
such jobs would be simply transferred from the East Bay into San Francisco with no net gain 
in opportunity. However, the Initial Study, Section 3, Population and Housing, states that 
the Golden State Warriors, and office and retail development would employ an estimated 
2,728 full-time equivalent (FTE) workers at the project site, of which the great majority 
(2,578 FTE workers) would be employed at new jobs attributable to the project. In addition, 
the project would provide 1,000 day-of-game/event jobs to serve the event center. With 
respect to the day-of-game/event jobs, since Oracle Arena would continue to serve as an 
event venue, and simultaneous events would occur at Oracle Arena and the proposed new 
event center, many of the day-of-game/event at the event center would be considered new to 
the City. 

The commenter cites (page 31 of the attachment) the impact statement from Initial Study 
Impact PH-1 [Construction of the proposed project would not induce substantial growth in the area, 
either directly (for example, by constructing new homes or businesses) or indirectly (for example, 
through extension of roads or other infrastructure.) (Less than Significant)]. The commenter then 
asserts that the event center would not create any additional jobs, but would attract absentee 
residents to bid up nearby properties so that they could be near the arena; that the event 
center would reduce the supply of housing due to services such as AirBnb; and references 
the growth in commuter shuttle bus use. First, Impact PH-1 addresses project construction-
related effects on growth; whereas the commenter’s comments are related to potential effects 
post-construction. Secondly, as described above, the project would create additional new 
permanent FTE and day-of-game/event jobs. Third, the project description does not include 
any activities associated with purchasing or renting off-site residential uses near the event 
center, or with commuter shuttle bus use. In any case, as described above, assessment of 
economic or social effects is not within the purview of CEQA. 

The commenter then cites the impact statement from Initial Study Impact PH-2 [Construction 
of the proposed project would not displace existing housing units or create substantial demand for 
additional housing. (Less than Significant)]. The commenter asserts the City and County of San 
Francisco is 7,000 units short of replacing housing removed by redevelopment activity 
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according to the Housing Element; and that Section 8 applicants are currently referred to 
sites outside the City and homeless African-American women are given tickets to leave the 
area in return for assistance. First, Impact PH-2 addresses potential project construction-
related effects on displacement of housing; and as discussed in Impact PH-2, 
implementation of the Mission Bay plan did not displace any existing housing units on the 
project site, and the proposed project on Blocks 29-32 would not change that condition. 
Second, the project involves no elements that would affect the Section 8 housing process in 
the City. Any concerns regarding that process are wholly independent of, and unrelated to, 
the proposed project. In any case, as described above, assessment of economic or social 
effects is not within the purview of CEQA. 

The commenter then cites the impact statement from Initial Study Impact PH-4 [Operation of 
the proposed project would not induce substantial population growth in the area, either directly (for 
example, by constructing new homes or businesses) or indirectly (for example, through extension of 
roads or other infrastructure). (Less than Significant)]. The commenter then asserts that this is 
not a credible statement given the rapid growth of Mission Bay. As discussed in Impact PH-4, 
under project operation, while the estimated jobs created by the project would incrementally 
further increase the jobs/housing imbalance that was described for the Mission Bay Plan 
Area in the 1998 Mission Bay FSEIR, the estimated slight increase in this offset created by the 
project would be accommodated by housing elsewhere in- and outside the City. 
Furthermore, since employment generated by the project could be met by the local and 
regional labor force, the project impact related to direct growth inducement would be less 
than significant. Lastly, project operation would not involve the extension of roads or other 
infrastructure except to the project site itself, at a location already well served by roads and 
other infrastructure, including previously approved improvements to roads and 
infrastructure associated with overall Mission Bay Plan development, and consequently, 
project indirect impacts on population growth of project operation would be less than 
significant. 

Hazards 
The commenter refers to the cumulative effects of a Superfund site. However, the project site 
is not located on or near a Superfund site, so there would be no cumulative effects. 
Nevertheless, the SEIR describes and analyzes the environmental impacts associated with 
hazardous materials in the SEIR Initial Study, Section E16 (pp. 106 to 122), as augmented by 
Responses to Comments, Section 13.22. As described in the SEIR, impacts related to 
hazardous materials, including those associated with contaminated soils and groundwater, 
were determined to be less than significant with implementation of identified mitigation 
measures and compliance with applicable regulations designed to protect the public and the 
environment from exposure to hazardous materials. 

Please see RTC document Section 13.2.4 for further discussion of environmental justice 
issues. 

_________________________ 
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Issues Raised by Late Commenters on Urban Decay 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA16S6-9 O-MBA16S6-14   

_________________________ 

8. Urban Decay 

The Alliance previously commented that the DSEIR ignored altogether the potentially significant 
urban decay impacts associated with eliminating NBA events at the existing Oracle Arena. Rather 
than prepare the required analysis in good faith and recirculate the RDEIR with this new information 
as required by CEQA, the City instead hired a consultant to prepare a post hoc rationalization for 
why no analysis was required in the first place. (See FSEIR, Appendix UD.) The Alliance has again 
retained its independent expert, Dr. Philip King, to review the FSEIR’s analysis. Dr. King’s report is 
attached hereto as Exhibit 4, and incorporated by reference. As explained by Dr. King, the FSEIR’s 
analysis is riddled with methodological errors and does not actually respond to Dr. Kings’ original 
analysis explaining why it is a potentially significant impact requiring analysis. (Mission Bay Alliance, 
Soluri Meserve, letter, November 2, 2015 [O-MBA16S6-9]) 

_________________________ 

Unfortunately, the consultants mischaracterized many of the arguments that I presented. This 
memo will provide my responses to ALH’s comments in detail. Here are the key points: 

• ALH argues that I do not provide a definition of urban decay. My discussion of the definition of 
urban decay was limited because the legal definition of urban decay is well-understood by now. 
ALH provides a definition of urban decay which is consistent with my understanding. The 
differences between my expert opinion and ALH’s have nothing to do with the definition of urban 
decay, but its significance in this case. It is my professional opinion that the loss of spending and 
jobs will exacerbate urban decay in this area, which the City itself designated as “blighted.” 

• ALH conflates revenues and spending and argues that my analysis left out key revenue sources, in 
particular TV revenues. While it is true that we did not specifically mention TV revenues, our data 
(from Forbes) on the GSW spending would include all revenue sources including TV revenues. 

• ALH argues that the move of the GSW from Oakland will not lead to a transfer of jobs. They cite 
the lower cost of living in the East Bay. However, an analysis of commuter patterns provided 
below indicates that, in fact, the percentage of workers who commute from the East Bay to San 
Francisco is relatively small and consistent with our analysis. 

• ALH argues that another team will be attracted to the area and cites the City of Oakland’s 
Coliseum Redevelopment Area. However, numerous articles in Bay Area newspapers and the 
professional sports media indicate that this plan has struggled to gain support from developers 
who would be needed to finance the project or the two major professional sports teams who 
use the adjacent Oakland Coliseum, the Oakland A’s and the Oakland Raiders. Indeed the 
Oakland Raiders are one of three candidates widely touted to move (back) to Los Angeles, which 
has no NFL team. 

In more detail, here are my responses to the ALH memo. 

• In it’s memo ALH states that: 

“Dr. King’s memo does not include a definition of urban decay. Generally speaking, urban 
decay is characterized by physical deterioration to properties or structures that is so 
prevalent, substantial, and lasting a significant period of time that it impairs the proper 
utilization of the properties and structures, and the health, safety, and welfare of the 
surrounding community. The focus of CEQA review is on whether a project will result in 
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impacts on the physical environment. CEQA directs the lead agency to consider economic 
effects, to the extent those effects have the potential to culminate in physical 
environmental effects (CEQA Guidelines, § 15131). Characteristics of physical deterioration 
contributing to urban decay include abandoned buildings, boarded doors and windows, 
parked trucks and long-term unauthorized use of the properties and parking lots, extensive 
or offensive graffiti painted on buildings, dumping of refuse or overturned dumpsters on 
properties, dead trees and shrubbery, and uncontrolled weed growth. This is the context of 
urban decay that ALH Economics deems relevant to the response herein.” 

I agree my memo did not spend a great deal of time defining urban decay since the legal 
literature here is reasonably clear. I accept ALH’s definition. 

• In their memo ALH states: 

“Dr. King’s analysis is based on the assumption that all Warrior’s revenues derive from 
ticket sales to patrons living in the East Bay, San Francisco, and the Peninsula. However, 
there are numerous other revenue sources, such as merchandise sales and media revenues, 
and ALH Economics found that only 76% of ticket sales originate from the areas identified 
by Dr. King. Further, Dr. King’s analysis of a generalized economic impact on Alameda 
County does not lead to the conclusion that urban decay will result in a specific location.”  

My analysis was based on an estimate of spending derived from Forbes magazine, which 
ALH did not dispute. (Since ALH has better access to this data I assume they would have 
disputed this figure if it were too high.) 

The confusion that runs like a thread through the ALF report is as follows: they confuse the 
sources of spending at Warriors games with economic impact that this spending causes 
within Alameda County. They do this in two ways: 

o First, the place of residence of those who attend Warriors games (whether they come 
from the East or West Bay) is totally irrelevant. Whether these fans are from Oakland 
or New York City, what matters is that whereas before their money was being spent in 
Alameda County, this money is now being spent in San Francisco. 

o Second, my report took the sources of Warriors’ revenue as irrelevant, and focused 
instead upon the ways in which this revenue was spent by the organization. Thus, for 
the purposes of our report, whether that money came from ticket sales, TV contracts, 
or concession stands of various kinds was totally beside the point. What mattered to us 
was whether the money was going to local employees, players’ salaries or reinvested 
within the organization. 

• Further, there are, however, numerous ways in which the ALH report misrepresents these 
figures and the nature of IMPLAN analyses in general. 

o First, IMPLAN uses the same methodology as all U.S. government calculations for GDP, 
etc. in that the employment numbers represent the location of the jobs themselves 
and not the residence of the person who perform those jobs. Even if many of these 
employees will not have to relocate or find a new job, their job still moves from one 
county to another.1 

o Second, the employment numbers provided by IMPLAN to not directly translate into 
the full-time job estimates (FTE) provided in other EIRs. Within IMPLAN, each job within 
the professional sports/spectator industry is roughly equivalent to 85% of 1 FTE.2 

o Third, the employment numbers do NOT represent the number of people directly 
employed by the Warriors organization, but also include those employed by other 
companies (concession stands, parking attendants, etc.)).3 

o Our original report generously assumed that 74% of the Warriors annual spending was 
non-local (or “leaked”) in nature. While the ALH report criticized the arbitrary nature of 
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these leakage estimates, a proper remedy of this point, again, works against the ALH’s 
stated goal. The non-arbitrary approach which ALH seems to advocate would have us 
acknowledge that the leakage rates that are native to the professional sports/spectator 
industry are already built into the IMPLAN model. Such an analysis would estimate a 
much larger economic impact.4 

• ALH argues that the move of the GSW from Oakland will not lead to a transfer of jobs. They cite 
the lower cost of living in the East Bay. The statistics they provide, however, only distract from 
other, more directly relevant data. The US Census Bureau keeps statistics on commuting within 
the Bay Area. Only 12.16% of people working in San Francisco commute from Alameda County, 
which is consistent with our analysis.5 

• ALH argues that the departure of the Golden State Warriors is not an issue since the City of 
Oakland’s Coliseum Redevelopment Area will bring in other sports teams. However, the local 
news media, as well as the sports media, have covered this issue extensively and it’s clear that 
the City of Oakland, while enthusiastic about bringing in another sports team, is having difficulty 
finding a private developer to fund the project. This project is estimated by one source (cited 
below) to cost $400 million. 

o Several new media articles within the last month indicate that developers are reluctant 
to invest money in the Oakland Coliseum Redevelopment Area. This RDA is particularly 
problematic since the Oakland Raiders have been widely mentioned in the media as 
possible candidates to move to their old home in Los Angeles, or elsewhere. The 
Raiders could also move to Levi’s stadium in Santa Clara, where the 49ers play, though 
this idea is unpopular. 

o Here are two recent quotes: 

-“Oakland’s most recent stadium proposal — Mayor Jean Quan’s Coliseum City retail-
office-housing scheme — sank without a trace when neither the Raiders nor A’s would 
climb aboard.6” 

“The Raiders share a clearly substandard facility with Major League Baseball’s Oakland 
Athletics and, simply, there is no plan. A potential financing partner, Floyd Kephart, 
dropped out, leaving a $400 million funding gap that neither Oakland city officials nor 
Alameda county officials can figure out how to fill. There still remains the remote 
possibility of the Raiders sharing Levi’s Stadium with the 49ers, although both teams 
loathe that idea. The Raiders seem a certain candidate for relocation.7” 

• Contrary to ALH’s rosy analysis, the City of Oakland has struggled to find support for this plan.8 
Thus any conclusion that the Orcale Arena can find another sports team is speculation. 

Consequently, in my professional opinion, ALH’s responses fail to deal directly with my analysis. 
On the issue of other sports teams entering the market, the evidence as it stands today indicates 
that it’s unlikely in the foreseeable future that another NBA team will locate to Oakland (and ALH 
provides no evidence that any team is interested). Further, the possibility of the Oakland Raiders 
moving would exacerbate the situation. While the City of Oakland is clearly eager to get a new 
NBA franchise, the media reports indicate that the City’s efforts have not been fruitful and any 
discussion of future teams occupying that space is speculative.  

Footnotes: 
1 Contrary to what the ALH report suggests, only 3.14% of those employed within Alameda County reside within SF, 

while only 12.16% of those employed within SF commute from Alameda County. http://www.vitalsigns.mtc.ca.gov/ 
commute-patterns#chart-0 

2 https://implan.com/index.php?view=document&alias=4-536-fte-a-employment-compensation-conversion-
table&category_slug=536&layout=default&option=com_docman&Itemid=1764 

3 Compare to the estimated 771 jobs that are provided by the A’s. https://salsa.wiredforchange.com/o/5782/images 
/FinalStadiumReport_04.21.10.pdf 

4 See http://www.santaclara.org/pdf/49er-Stadium-Impact-Study.pdf in which this same reasoning is applied to the 
49er’s new stadium. 
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5 See http://www.vitalsigns.mtc.ca.gov/commute-patterns#chart-0 
6 See San Francisco Chronicle: “Oakland mayor trying to put together new stadium deal for Raiders By Matier & Ross, 

October 30, 2015 Updated: November 1, 2015 12:35am, http://www.sfchronicle.com/bayarea/matier-
ross/article/Oakland-mayor-trying-to-put-together-new-stadium-6602228.php.  

7 See The Race for L.A. Heats Up, http://mmqb.si.com/mmqb/2015/10/22/nfl-los-angeles-relocation-stadiums-
chargers-rams-raiders. 

(Mission Bay Alliance, Soluri Meserve, letter, November 2, 2015 [O-MBA16S6-14]) 

_________________________ 

Response to Late Comment GEN-3: Urban Decay 
Please see RTC document Section 13.2.5 and Appendix UD for discussion of urban decay 
issues, which describes in detail that urban decay is not an explicit CEQA topic identified in 
the CEQA Guidelines. Further, economic impacts are not required be analyzed in a CEQA 
document unless they have the reasonably foreseeable indirect effect of leading to physical 
changes in the environment, such as urban decay. As described below, and in the RTC 
document Section 13.2.5 and Appendix UD, OCII has considered the potential for urban 
decay during the environmental review for the project and determined that it is not 
reasonably foreseeable that the project will result in significant urban decay impacts. 
Notwithstanding the commenter’s disagreement, OCII’s determination that the project will 
not result in significant urban decay impacts is supported by substantial evidence. (See 
Anderson First Coalition v. City of Anderson (2005) 130 Cal.App.4th 1173, 1183 [an agency’s 
determination that there will be no significant urban decay impacts is reviewed for 
substantial evidence in light of the entire administrative record].) 

ALH Urban & Regional Economics (ALH Economics) has reviewed the November 2, 2015 
memo from Philip King, Ph.D. to Patrick Soluri, Attorney at Law (Comment O-MBA16S6-
14), regarding Dr. King’s comments on the ALH Economics September 30, 2015 urban decay 
letter report, as presented in the RTC document Section 13.2.5 and Appendix UD. This 
response also addresses comments provided by Dr. King in his July 13, 2015 comments 
pertinent to the environmental documentation associated with the relocation of the Golden 
State Warriors to San Francisco (Comment O-MBA7S2-91 in the RTC document). 

The November 2, 2015 memo from Dr. King does not present any new information that 
would lead OCII to reach a different conclusion regarding the potential for urban decay 
impacts. As explained in the RTC document (Response GEN-4: Urban Decay) the 
commenter's concerns about urban decay are unfounded and unwarranted.  

The discussion below provides responses prepared by ALH Economics1 regarding Dr. King’s 
November 2, 2015 memo in bullet format. Unless otherwise stated, references hereafter to 
Dr. King’s memo pertain to the November 2, 2015 memo (Comment O-MBA16S6-14). 

                                                           
1  Amy L. Herman, Principal, ALH Urban & Regional Economics, November 3, 2015. Letter to Paul Mitchell, 

ESA Community Development, regarding Response to Philip King, Ph.D. November 2, 2015 Memo 
Regarding Urban Decay Analysis of Proposed Movement of Golden State Warriors from Oakland to 
San Francisco. 
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• In several places Dr. King states that ALH Economics argued that another sports team 
would be attracted to the arena after the departure of the Golden State Warriors. 
Specifically, Dr. King states “ALH argues that another team will be attracted to the area 
and cites the City of Oakland’s Coliseum Redevelopment Area.”2 This assertion is 
repeated in Dr. King’s overall conclusion, in which he states “Thus any conclusion that 
the Oracle Arena can find another sports team is speculation.”3 Dr. King further states 
“On the issue of other sports teams entering the market, the evidence as it stands today 
indicates that it’s unlikely in the foreseeable future that another NBA team will locate to 
Oakland (and ALH provides no evidence that any team is interested.)”4 

Dr. King’s statement that ALH economics argued that another sports team would be 
attracted to the Oracle Arena following the departure of the Golden State Warriors is not 
accurate. There is no mention in the letter report prepared by ALH Economics of the 
expectation that another sports team will locate at the Arena. Instead, the ALH 
Economics report includes considerable case study analysis of other indoor arenas in the 
United States that lost their sports teams and continued to operate in the absence of a 
sports affiliation. Thus, Dr. King’s criticism in his overall conclusion that the ALH 
Economics report provided no evidence that any NBA team is likely to locate in 
Oakland is irrelevant, as there was no such argument made by ALH Economics. 

• Dr. King states that “ALH argues that I do not provide a definition of urban decay.”5 
ALH Economics did not argue that Dr. King did not provide a definition of urban decay. 
His lack of definition was provided as a statement of fact, and was not stated in an 
argumentative manner. Instead, ALH Economics provided a definition to set a context 
for the information and analysis presented by ALH Economics. Dr. King did not provide 
a similar context for his original memo, but subsequently agrees with the ALH 
Economics definition. 

• Dr. King’s memo addresses at length the issue of relocated jobs, and claims that ALH 
Economics argues that “the move of the GSW from Oakland will not lead to a transfer of 
jobs.”6 This is a false statement, as the ALH Economics analysis did not make this 
argument. The ALH Economics memo gave reasons why Dr. King likely overstated the 
job impacts of the Golden State Warriors relocation. Further, the ALH Economics letter 
report acknowledged there would likely be some economic shift pursuant to the 
relocation, e.g., the ALH Economics report stated that “ALH Economics recognizes there 
are some team expenses that are likely to be shifted geographically upon team relocation 
to the Event Center.”7 This relocation of team expenses comprises some degree of 
economic shift, but ALH Economics did not attempt to quantify the associated jobs 
impacts. This is not the same as saying there would be no transfer of jobs. 

                                                           
2 Philip King, Ph.D., November 2, 2015, Memo to Patrick Soluri, Attorney at Law, “Re: Urban Decay 

Analysis of Proposed Movement of Golden State Warriors from Oakland to San Francisco, “(Comment 
O-MBA16S6-14), page 1. Please note subsequent page number references to this document refer to an 
excerpted copy of this memo, and that page numbers in the source document may be plus or minus one. 

3 Ibid, page 4. 
4 Ibid. 
5 Ibid, page 1. 
6 Ibid, page 3. 
7 ALH Economics letter report to Mr. Paul Mitchell, September 30, 2015, “Re: Response to Philip King, Ph.D. 

Memo Regarding Proposed Relocation of Golden State Warriors from Oakland to San Francisco,” (RTC 
document Appendix UD), page 8. 
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• Dr. King seems confused about the ALH Economics discussion regarding the degree to 
which Golden State Warriors employees might or might not relocate pursuant to the 
team’s relocation. ALH Economics presented this information pertinent to Dr. King’s 
assumptions regarding the degree to which Golden State Warriors expenditures would 
shift from the East Bay to San Francisco. The ALH Economics point was that employees 
are unlikely to relocate their residence with a minor geographical relocation of the team, 
and thus the portion of Golden State Warriors expenditures spent on employee salaries 
would be unlikely to shift to San Francisco to the degree implicitly assumed by Dr. King. 
This ALH Economics discussion did not address the relocation of jobs, which appears to 
be Dr. King’s interpretation,8 but rather the distribution of Golden State Warriors 
expenditures. In contrast, as it pertains to jobs, ALH Economics is in agreement with 
Dr. King’s statement that the employment numbers referenced by IMPLAN represent 
“the location of the jobs themselves and not the residence of the person who perform 
those jobs.”9 

• ALH Economics notes that in his current memo Dr. King provides information and 
clarification that would have benefitted his earlier analysis, although ALH Economics 
continues to disagree with his manner of implementing IMPLAN. This includes Dr. 
King’s citation that his “employment numbers do not represent the number of people 
directly employed by the Warriors organization, but also include those employed by 
other companies (concession stands, parking attendants, etc.)." The traditional 
implementation of IMPLAN is for “direct” jobs to pertain to the economic stimulus 
under examination, as referenced in the September 30, 2015 ALH Economics letter 
report (see RTC document, Appendix UD). Interpretation of Dr. King’s original analysis 
might have been better facilitated if it had been more explicit about his assumptions, 
including his current reference to IMPLAN jobs now being equivalent to 85 percent of a 
full-time equivalent job.10 Omission of this equivalency earlier was misleading to the 
interpretation of his analysis. However, this could be complicated by questioning of the 
proper economic sector for implementation of the IMPLAN analysis. Since the Warriors 
do not own or operate the Oracle Arena, upon reconsideration ALH Economics believes 
some of the expenditures might have been more appropriately analyzed relative to at 
least one additional sector, pertaining to “promoters of performing arts and sports and 
agents for public figures,” which is the IMPLAN sector that would mostly pertain to the 
concert promoter that currently manages the arena. 

• Dr. King cites that his original analysis generously assumed that 74 percent of the 
Golden State Warriors annual spending was non-local, and claims that ALH Economics 
criticized the “arbitrary nature”11 of this leakage estimate. This is another misstatement, 
in that ALH Economics did not use this phrasing when questioning Dr. King’s 
assumption. Dr. King further implies that application of the Warrior spending figure in 
its entirety would have resulted in higher impacts, even with IMPLAN’s internal 
adjustments accounting for sectoral spending patterns impacts.12 There are many 
decision points involved in the preparation of an IMPLAN analysis. One of these is the 
geography of analysis. One could equally argue that if the full amount of Golden State 
Warriors expenditures were reflected in an IMPLAN analysis, then the geography of 

                                                           
8 King (Comment O-MBA16S6-14), pages 2 and 3. 
9 King (Comment O-MBA16S6-14), page 2. 
10 Ibid, page 3. 
11 Ibid. 
12 King (Comment O-MBA16S6-14), page 3. 
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analysis should be larger than just Alameda County, as current Golden State Warrior’s 
spending most likely is more regional in nature, as assumed by Dr. King himself in his 
original analysis. However, expanding the analysis beyond Alameda County would be 
contradictory to Dr. King’s argument regarding potential economic impacts of the 
Golden State Warriors relocation. 

• Dr. King states that “ALH argues that the departure of the Golden State Warriors is not 
an issue since the City of Oakland’s Coliseum Redevelopment Area will bring in other 
sports teams.”13 Further, Dr. King cites recent media articles regarding difficulties 
encountered by Oakland surrounding other prospective professional sports team 
relocations and efforts to attract a master developer to help implement the City of 
Oakland’s recently adopted Coliseum Area Specific Plan. Thus Dr. King concludes that 
ALH Economics’ responses to King’s earlier analysis “fail to deal directly with my 
analysis” and that “any discussion of future teams occupying that space is 
speculative.”14 

• As stated earlier, ALH Economics does not make any assumption that other sports 
teams will be brought in to replace the Golden State Warriors. Further, the City of 
Oakland’s Coliseum Area Specific Plan, which encompasses a portion of the former 
Coliseum Redevelopment Area (which, despite Dr. King’s reference in the present tense, 
was disbanded concurrent with the dissolution of Redevelopment in California 2012), 
provides flexibility for potential land use outcomes, which do and do not accommodate 
sports facilities. ALH Economics recognizes that future planning for the Coliseum Area 
will be a long-term effort, with several possible configurations depending upon the 
future disposition of all the sports teams that currently hold home games in the 
Coliseum Area. This includes land use alternatives featuring no future sports teams. 
However, the City of Oakland is fortunate that a planning structure has been developed. 
The actual outcome for the area and implementation of the Specific Plan is speculative at 
present, with several possible outcomes. However, area assets for future development 
include highway visibility and accessibility as well as BART accessibility. 

In summary, ALH Economics has determined that Dr. King’s November 2, 2015 memo does 
not provide any new evidence or meaningful support for the claim that relocation of the 
Golden State Warriors to San Francisco will result in urban decay in Oakland. Dr. King’s 
letter is premised on many inaccurate and misleading statements regarding the ALH 
Economics September 30, 2015 analysis, such as ALH Economics arguing that another sports 
team would be attracted to the Oracle Arena following the departure of the Golden State 
Warriors, that ALH Economics argues that the relocation of the Golden State Warriors to 
San Francisco will not lead to a transfer of jobs, and that ALH Economics misrepresents the 
IMPLAN findings as pertaining to where employees live versus where employees work. 
None of these are the case.  

ALH Economics previous memo (See RTC document, Appendix UD) provides substantial 
evidence that the project will not result in significant urban decay impacts. Notably, ALH 
Economics provided examples of indoor arenas that continue to operate after the departure of 
their last professional sports team, acknowledged that some economic activity will be 
                                                           
13 Ibid, page 3. 
14 King (Comment O-MBA16S6-14), page 4. 
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transferred from Oakland to San Francisco with the Golden State Warriors’ relocation, and 
explained that the residential location of employees pertains to Dr. King’s assumptions 
regarding transfer of Golden State Warrior expenditures, and not job impacts. In conclusion, 
Dr. King’s memos do not provide sufficient information or evidence to show that the project 
would be likely to result in significant urban decay impacts in Oakland. OCII’s determination 
that significant urban decay impacts will not occur is supported by substantial evidence.  

The comment also states that the EIR must be recirculated because new information 
regarding urban decay was included in the Final EIR. The comment is incorrect. As 
explained in CEQA Guidelines section 15088.5, recirculation of an EIR is required only when 
“significant new information” is added to the EIR after public notice is given of the 
availability of the Draft EIR for public review but prior to certification of the Final EIR. 
Examples of “significant new information” are provided in the CEQA Guidelines including 
a disclosure showing that: “A new significant environmental impact would result from the 
project or from a new mitigation measure proposed to be implemented” or “[a] substantial 
increase in the severity of an environmental impact would result unless mitigation measures 
are adopted that reduce the impact to a level of insignificance.” (CEQA Guidelines, 
§ 15088.5, subd. (a)(1)(2).) As explained above, the analysis regarding the potential for urban 
decay does not reveal any new significant environmental impacts or a substantial increase in 
the severity of an environmental impact. Therefore, recirculation of the SEIR is not required.  

_________________________ 

Issues Raised by Late Commenters on Fair Trial 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA17L5-1 O-MBA17L5-3 O-MBA21L8-1  

_________________________ 

I write today regarding the discussion of secondary uses in Attachment C to the Memorandum to the 
CCII from Executive Director Tiffany Bohee for Items 5(a), 5(b), 5(c), 5(d) & 5(e) the November 3, 
2015, CCII meeting agenda. The short time period between the October 29, 2015, publication of this 
memorandum and the November 3, 2015, OCII hearing to determine the “secondary use” question 
for the public to respond deprives my client of a fair trial under subdivision (b) of section 1094.5 of 
the Code of Civil Procedure. (Mission Bay Alliance, Thomas N. Lippe, letter, November 2, 2015 
[O-MBA17S5-1]) 

_________________________ 

My client hereby requests, under the fair trial requirement of Code of Civil Procedure section 
1094.5(b), the California Public Records Act, and the San Francisco Sunshine Ordinance, that OCII 
produce to my office, immediately and before the November 3, 2015, OCII hearing, a copy of any 
documents that memorialize any previous determinations by the OCII, the Redevelopment Agency, 
or the Executive Director on whether a proposed building in the Mission Bay South Redevelopment 
Plan area is an allowable as a secondary use because it is either (1) a place for night time 
entertainment, (2) a recreation building, or (3) a public structure or use of a nonindustrial character; 
including any document memorializing the Executive Director’s finding that the UCSF Medical Center 
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“constituted a secondary use as a public structure.” (Mission Bay Alliance, Thomas N. Lippe, letter, 
November 2, 2015 [O-MBA17S5-3]) 

_________________________ 

The OCII's EIR preparation team includes 48 people, including 15 from several City departments and 
another 33 from six different consulting firms. (DSEIR, p. 9‐1.) OCII's team spent 3 months 
preparing responses to comments and conducting new environmental analysis for changes to the 
Project, including a new Project Variant, ultimately publishing 2,624 pages of new analysis and data. 

Yet the OCII gave the public only 11 days to review the FSEIR/RTC before meeting to certify it. Then, 
the October 23, 2015, notice of publication of the Response to Comments informed the public they 
would have no opportunity to comment on the FSEIR/RTC. But the OCII hearing agenda for 
November 3, 2015 published on October 29, 2015, reversed course and suggested that public 
comment on the SFEIR/RTC would be heard at the hearing. 

As a result, the Mission Bay Alliance’s legal team, with its consultants, has not had adequate time to 
review and comment on the FSEIR/RTC, depriving the Alliance of a fair trial on the Project approvals, 
including certification of the SEIR, per Code of Civil Procedure section 1094.5(b). 

Moreover, the Mission Bay Alliance’s legal team has submitted and will submit a large volume of 
new comments for consideration by the Commission. Since the members of the Commission cannot 
be expected to review this volume of new information before the close of today’s hearing, the 
Alliance requests that Commission continue the hearing for at least three weeks to: (1) provide a fair 
trial on the Project approvals, (2) allow the Alliance to complete its review and comment on the 
FSEIR/RTC, and (3) allow the Commission to review the comments submitted for today’s hearing. 
(Mission Bay Alliance, Tom Lippe, email, November 3, 2015 [O-MBA21L8-1]) 

_________________________ 

Response to Late Comment GEN-4: Fair Trial 

Comment O-MBA17L5-1 
The commenter states that the time period between the publication on October 29, 2015 of a 
proposed secondary use determination regarding the event center (the “Secondary Use 
Determination”) and the November 3, 2015 OCII hearing to determine “the ‘secondary use’ 
question” was too brief and therefore deprived his client of a fair trial under California Code 
of Civil Procedure section 1094.5(b).  

California Code of Civil Procedure section 1094.5 (“CCP § 1094.5”) governs administrative 
mandamus proceedings challenging an agency’s adjudicatory decision. Importantly, CCP 
§ 1094.5 applies only in limited circumstances, and cannot be invoked unless the agency 
decision is “made as the result of a proceeding in which by law a hearing is required to be 
given” and “evidence is required to be taken,” among other criterion.15 An evidentiary 
hearing is required “by law” if a statute, ordinance, or regulation relating to the particular 

                                                           
15 CCP § 1094.5(a); 300 DeHaro St. Investors v Department of Hous. & Community Dev. (2008) 161 CA4th 

1240, 1250. 
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agency action or due process principles mandate a hearing under the particular 
circumstances.16 

An evidentiary hearing was not required by law or the principles of due process in 
connection with the Secondary Use Determination. The Redevelopment Plan constitutes a 
delegation of state authority to OCII under the Community Redevelopment Law, 
Cal. Health & Safety Code §§ 33000 et seq., as amended by the Redevelopment Dissolution 
Law, Cal. Health & Safety Code §§ 34161 et seq., and establishes the basic land use controls 
within the Plan Area. Section 302 of the Redevelopment Plan sets forth the procedure by 
which secondary uses identified in the Redevelopment Plan for a particular land use district 
are permitted and states, in relevant part, that a secondary use shall be permitted provided 
that “such use generally conforms with redevelopment objectives and planning and design 
controls established pursuant to this Plan and is determined by the Executive Director to 
make a positive contribution to the character of the Plan Area based on a finding of 
consistency” with certain listed criteria. Notably, Section 302 does not require an evidentiary 
hearing regarding a secondary use determination. Although the proposed Secondary Use 
Determination was presented by the Executive Director to the CCII at its November 3, 2015 
meeting as an informational item, this step was not required by statute, ordinance or 
regulation. Nor does the fact that this step was taken create a legal hearing requirement 
where none previously existed. Moreover, due process principles do not mandate that a 
hearing be held on the Secondary Use Determination because the commenter does not 
appear to have been deprived of a property or liberty interest.17 

Because no evidentiary hearing was required, CCP § 1094.5 – including any right to a fair 
trial under subdivision (b) thereof – is inapplicable to the Executive Director’s issuance of 
the Secondary Use Determination. Accordingly, the commenter’s assertion that its client has 
been deprived of a fair trial under CCP § 1094.5(b) has no basis in law.  

Moreover, even if CCP § 1094.5 did apply to the Secondary Use Determination, OCII complied 
with the requirements of the San Francisco Sunshine Ordinance and its own standard 
procedures by publishing the proposed Secondary Use Determination more than 72 hours 
prior to the date on which such proposed Secondary Use Determination would be presented 
to the CCII. Common sense suggests that following an agency’s standard and reasonable 
procedures with regard to public meetings does not violate any notion of a fair trial. 

Comment O-MBA17L5-3 
In this comment dated November 2, 2015, the commenter requests that his client, the 
Mission Bay Alliance, receive materials from OCII relative to certain prior secondary use 
determinations made by OCII, the Redevelopment Agency or the Executive Director prior to 
commencement of the November 3, 2015 CCII hearing. The commenter states that this 
request is made pursuant to the fair trial requirement of California Code of Civil Procedure 

                                                           
16 Pomona College v Superior Court (1996) 45 CA4th 1716, 1727 (mandamus is available if hearing is required 

by statute, an organization’s internal rules and regulations, or due process). 
17 Kash Enters. v City of Los Angeles (1977) 19 C3d 294, 307 
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section 1094.5(b), the California Public Records Act and the San Francisco Sunshine 
Ordinance. On the same day, November 2, 2015, OCII responded to the request by 
providing to the commenter the following documents: the UCSF secondary use findings.  

As of the date the comment was submitted to OCII, the commentator’s client, the Mission 
Bay Alliance, was in possession of all documents satisfying the document request. 
Specifically, attached to a comment letter received by OCII from Susan Brandt-Hawley, 
counsel to the Mission Bay Alliance, on November 2, 2015 were a copy of the following 
documents: (i) a memorandum dated October 12, 2005 from Amy Neches, Senior Project 
Manager, to the Executive Director recommending that the Executive Director make a 
secondary use determination for a proposed UCSF hospital on Blocks 36-39 of the Mission 
Bay South Redevelopment Plan Area and setting forth the basis for such recommendation; 
and (ii) Resolution No. 176-2005 adopted by the Redevelopment Agency on November 1, 
2005, acknowledging the Executive Director’s determination that the such UCSF hospital 
would be a permitted a secondary use under the Redevelopment Plan. These documents 
constitute all documents in existence satisfying the records request contained in this 
comment.  

As described above, CPP § 1094.5(b) is not applicable to and does not require that a “fair 
trial” be given in the context of the Secondary Use Determination. Nevertheless, the 
commenter’s contention is moot in that the commenter’s client was in actual possession of 
all of the requested documents at the time the comment was submitted. Further, OCII 
responded to the commenter’s request on November 2, 2015, the same day the request was 
made and within the ten calendar day time period required under the California Public 
Records Act and within the seven calendar day time period required under the 
San Francisco Sunshine Ordinance. 

Comment O-MBA21L8-1 
The commenter states that it was deprived of a fair trial under CCP § 1094.5(b) because 
(i) the RTC document was published eleven days prior to OCII Commission’s November 3, 
2015 meeting to consider certification of the Final SEIR, (ii) OCII published conflicting 
information on October 23, 2015 and October 29, 2015 regarding the public’s ability to 
provide comment on the FSEIR/RTC at the November 3, 2015 OCII Commission meeting, 
and (iii) the commenter and its client submitted a large volume of purportedly new 
comments for consideration prior to the conclusion of the November 3, 2015 OCII 
Commission meeting.  

In asserting that the 11-day time period between the public issuance of the proposed Final 
SEIR and the November 3, 2015, OCII Commission hearing at which the document was 
certified was so short as to deny his client its purported right to a “fair trial” under Code of 
Civil Procedure section 1094.5, subdivision (b), the commenter is essentially invoking the 
broad generic concept of a “fair trial” in order to try to rewrite CEQA as enacted by the 
Legislature. Neither CEQA nor the CEQA Guidelines set any minimum time period by 
which members of the public may review a proposed Final EIR before a lead agency 
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decisionmaking body can certify the document. Indeed, CEQA Guidelines section 15089, 
subdivision (b), provides that “Lead Agencies may provide an opportunity for review of the 
final EIR by the public or by commenting agencies before approving the project.” As used in 
the CEQA Guidelines, the word “may” “identifies a permissive element which is left fully to 
the discretion of the public agencies involved.” (CEQA Guidelines, § 15005, subd. (c).) 
Rather, the only statutory requirement relevant in this context is the requirement that lead 
agencies make their responses to timely agency comments at least 10 days prior to 
certification. (Pub. Resources Code, § 21092.5, subd. (a); CEQA Guidelines, § 15088, subd. 
(b).) OCII clearly satisfied this requirement by issuing the Final EIR, which included 
responses to all timely agency comments, 11 days prior to the OCII Commission hearing at 
which certification was to be considered. Members of the public, who also received 11 days 
to review the same document, were incidental beneficiaries of the manner in which OCII 
chose to comply with this requirement. The alternative permissible approach, by which OCII 
could have responded separately to agency comments in advance of publishing the 
proposed final EIR, would have left members of the public less time to review the document. 
If the commenter believes, as a matter of public policy, that the current statutory scheme 
provides too little time for commenters to review final EIRs before they are certified, the 
commenter should direct its concerns to the Legislature. 

California Code of Civil Procedure section 1094.5 (“CCP § 1094.5”) governs administrative 
mandamus proceedings challenging an agency’s adjudicatory decision. Subdivision (b) of 
the statute simply states that a court’s inquiries in an administrative mandamus proceeding 
challenging an agency action subject to the statute shall include the question of “whether 
there was a fair trial.” Since nothing in CEQA requires any kind of “trial” in connection with 
the certification of a final EIR, this provision of section 1094.5 simply has no application 
here. To the extent that the commenter intends to argue that this brief reference to a “fair 
trial” in section 1094.5 impliedly requires a formal public review period for final EIRs 
beyond the 11 days provided here, such a contention runs aground on the language of 
Public Resources Code section 21083.1, which states that “[i]t is the intent of the Legislature 
that courts, consistent with generally accepted rules of statutory interpretation, shall not 
interpret [CEQA] or the state guidelines … in a manner which imposes procedural or 
substantive requirements beyond those explicitly stated in [CEQA] or in the state 
guidelines.” (See also Berkeley Hillside Preservation v. City of Berkeley (2015) 60 Cal.4th 1086, 
1107.) The commenter’s contention is also contrary to the accepted canon of statutory 
construction by which a specific statute addressing a particular matter takes precedence over 
a much more generalized statute that, absent the specific directive, could arguably apply to 
that same particular matter. (See, e.g., In re Williamson (1954) 43 Cal.2d 651, 654.) The CEQA 
requirement to provide 10 days of review time only for public agency comment responses is 
a very specific statute, whereas subdivision (b) of section 1094.5 is very general and thus 
cannot be understood as trumping the plain – and specific – language of CEQA. 
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More generally, what constitutes a fair trial varies with the circumstances.18 Although due 
process principles determine whether the agency hearing was fair, “due process does not 
require any particular form of notice or method of procedure,” but rather only reasonable 
notice and a reasonable opportunity to be heard under applicable law.19 Moreover, as the 
California courts have recognized, because CEQA “is a creature of the Legislature, 
exercising political rather than judicial or administrative power,” and because the 
preparation of an EIR “does not deprive the owners in the impacted areas or members of the 
public of property rights in the constitutional sense,” there are “no due process strictures on 
the mode, nature or type of notice that had to be given” before taking actions under 
CEQA.20 Here, nevertheless, OCII complied fully with applicable law, including without 
limitation CEQA and the CEQA Guidelines, in publishing the RTC document, providing 
notice of the public hearing on the Final SEIR and RTC document and certifying the Final 
SEIR. Mission Bay Alliance was provided with notice of the publication of the RTC 
document and the agency hearing on consideration of the FSEIR. At the hearing, Mission 
Bay Alliance was provided an opportunity to be heard in full compliance with applicable 
law.  

CEQA Guidelines Section 15088(a) requires that the lead agency only respond to comments 
made within the noticed comment period. The OCII Commission accepted written 
comments to the Final SEIR and RTC document prior to and through the conclusion of the 
OCII Commission hearing, and allowed all members of the public to speak and present 
evidence at the OCII Commission hearing. 

Mission Bay Alliance took full advantage of these opportunities by presenting public 
comment at the November 3, 2015 hearing and by submitting more than 600 pages of 
written comments and supporting materials to OCII regarding the Final SEIR and RTC 
document prior to the certification action on that date. Having ignored OCII’s notice 
language informing participants not to raise new issues about the FSEIR during the OCII 
hearing, the commenter clearly suffered no prejudice from any arguable legal infirmity 
associated with such notice. OCII notes, however, that courts have recognized that agencies 
can set reasonable rules on the submission of information prior to EIR hearings in order to 
permit such hearings to proceed in an orderly fashion. (See Mount Shasta Bioregional Ecology 
Center v. County of Siskiyou (2012) 210 Cal.App.4th 184, 201-202 [court holds that respondent 
agency appropriately disregarded materials submitted after a locally set deadline requiring 
submissions at least five days in advance of administrative hearing on project and EIR]; see 
also Citizens for Responsible and Equitable Environmental Development v. City of San Diego (2011) 
196 Cal.App.4th 515, 527-528 [court holds that petitioner did not effectively exhaust its 
administrative remedies with respect to issues buried deep within voluminous materials 
submitted to decisionmaking body at the time of the hearing on the merits of the project].)  

                                                           
18 Morrissey v. Brewer, 408 U.S. 471, 481 (1972). (“[D]ue process is flexible, and calls for such procedural 

protections as the particular situation demands.”) 
19 Drummey v. State Bd. of Funeral Directors (1939) 13 C2d 75, 80–81. 
20 Lee v. Lost Hills Water Dist., 78 Cal. App. 3d 630, 634 (1978). 
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Regardless of the timing of commenter’s voluminous last-minute submissions, OCII and 
City staff prepared written and oral responses prior to and during the November 3 hearing, 
concluding that, upon review, the comments did not contain significant new information 
within the meaning of CEQA, including CEQA Guidelines § 15088.5.  

_________________________ 

SECTION 3: RESPONSES TO LATE COMMENTS ON THE ENVIRONMENTAL REVIEW 
PROCESS 

The comments and corresponding responses in this section cover topics generally discussed 
in SEIR Chapter 2, Introduction, regarding the CEQA process and its requirements, as 
augmented by RTC document Section 13.3. These include topics related to: 

• Issue ERP-1: Adequacy of the SEIR and CEQA Process 
• Issue ERP-2: Tiering 
• Issue ERP-3: CEQA Findings 
• Issue ERP-4: Public Comment 
• Issue ERP-5: SEIR Certification 
• Issue ERP-6: General Comments on Environmental Topics 

Issues Raised by Late Commenters on Adequacy of the SEIR and CEQA Process 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA20L7-1 O-MBA22B4-1 O-MBA22B4-3 O-MBA25L10-1 
O-MBA27S9-2 O-MBA28L11-1   

_________________________ 

General Comment 1. Many of the responses to comments reflect a basic misunderstanding of the 
relationship, under CEQA, between determination of significance, the feasibility and effectiveness of 
mitigation measures, and whether social or economic considerations outweigh environmental harm. 
For projects for which an EIR has been prepared, both the EIR and the mandatory findings required 
by CEQA section 21081, the analysis starts with whether an impact is significant. A finding of 
significance triggers the obligation to identify and adopt feasible mitigation measures that are 
effective in substantially reducing the significant impact. Once all feasible and effective mitigation 
measures have been identified and adopted, if the impact remains significant, the agency may 
approve the project if it finds that social or economic considerations outweigh environmental harm.  

Each of these steps in the analysis is distinct. Here, many of the RTC’s responses to comments 
conflate and confuse these steps, and thereby undermine the integrity of the analysis. One example 
discussed below is Response NOI-2a regarding construction noise thresholds. (Mission Bay Alliance, 
Thomas N. Lippe, letter, November 2, 2015 [O-MBA20L7-1]) 

_________________________ 

The Mission Bay Alliance is concerned about many ongoing defects in the CEQA process for the 
proposed Warriors Event Center. These include violations of CEQA’s procedural mandates, material 
inadequacies of the Subsequent EIR, and OCII’s unsupported substantive findings. In the minimal 
11-day time frame allotted for public review of the new and voluminous OCII CEQA documents, 
including the Final SEIR, technical reports, and proposed findings, my co-counsel and I have done our 
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best to bring these issues to the attention of the Commission on behalf of the Alliance. (Mission Bay 
Alliance, Susan Brandt-Hawley, letter, November 3, 2015 [O-MBA22B4-1]) 

_________________________ 

2. The Final SEIR Responses to Comments is Inadequate 

Every lead agency is required to provide a “good faith, reasoned analysis” in responses to comments 
on the EIR; “[c]onclusory statements unsupported by factual information will not suffice.” 
(Guidelines, § 15088, subd.(b); see Laurel Heights Improvement Association. v. Regents of the 
University of California (1993) 6 Cal.4th 1112, p. 1124.) When a comment raises a significant 
environmental issue, the EIR must respond in detail, providing reasons why the comment was not 
accepted. 

Sutter Sensible Planning, Inc. v. Board of Supervisors (1981) 122 Cal.App.3d 813 explains that detailed 
EIR responses “insure the integrity of the process of decision by precluding stubborn problems or 
serious criticism from being swept under the rug.” (Id., p. 820.) Flanders Foundation v. City of Carmel-
by-the Sea (2012) 202 Cal.App.4th 603 ordered issuance of a writ when an EIR failed to respond to a 
comment proposing a reduced-size parcel for an environmentally damaging project. (Id., pp. 616-617.) 
(Mission Bay Alliance, Susan Brandt-Hawley, letter, November 3, 2015 [O-MBA22B4-3]) 

_________________________ 

1. The Project SEIR does not comply with CEQA, as described in the Alliance’s many comments on 
the SEIR submitted to the Successor Agency. (Mission Bay Alliance, Thomas N. Lippe, letter, 
November 6, 2015 [O-MBA25L10-1]) 

_________________________ 

The Event Center Project SEIR does not comply with CEQA, as described in the Alliance’s many 
comments on the SEIR submitted to OCII. Over the last three months, the Alliance has reviewed and 
commented on material inadequacies in the expedited environmental review process. This 
Commission and the Board of Supervisors cannot fully consider and adequately mitigate the Event 
Center’s many significant impacts without the benefit of an EIR that complies with CEQA. (Mission 
Bay Alliance, Soluri Meserve, letter, November 10, 2015 [O-MBA27S9-2]) 

_________________________ 

1. The Project SEIR does not comply with CEQA, as described in the Alliance's many comments on 
the SEIR submitted to the Successor Agency. Over the last three months, the Mission Bay Alliance 
has reviewed and commented on material inadequacies in the Project's expedited environmental 
review process. This Committee and the Board of Supervisors cannot fully consider and adequately 
mitigate the Project's many significant impacts without the benefit of an EIR that complies with 
CEQA. (Mission Bay Alliance, Thomas N. Lippe, letter, November 9, 2015 [O-MBA28L11-1]) 

_________________________ 

Response to Late Comment ERP-1: Adequacy of the SEIR and CEQA Process 
The commenter asserts in multiple letters that the SEIR does not comply with CEQA and 
that there are defects in the CEQA process for the proposed project. The commenter 
insinuates that there are violations of CEQA procedural mandates and material inadequacies 
of the SEIR, including the Responses to Comments (RTC) document. In one letter (O-
MBA20L7-1), the commenter contends that the Responses to Comments "reflect a basic 
misunderstanding of the relationship, under CEQA, between determination of significance, 
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the feasibility and effectiveness of mitigation measures, and whether social or economic 
considerations outweigh environmental harm." OCII maintains that the SEIR and the 
associated environmental review process for the proposed project are in full compliance 
with CEQA (California Public Resources Code, Sections 21000 et seq.) and the CEQA 
Guidelines. 

As described in the SEIR Chapter 2 as augmented by RTC Section 13.3, the SEIR and the 
CEQA process have been prepared and conducted scrupulously consistent with the 
requirements of CEQA. The contents of the SEIR, including the RTC document, are fully 
consistent with all provisions of CEQA Guidelines Sections 15120 to 15132. The Final SEIR 
provides detailed responses to every substantive issue and concern submitted by the 
commenter (as well as to those submitted by numerous other commenters). The RTC 
document also includes detailed supporting analysis in supplemental technical appendices. 
In some cases, the responses presented in the RTC document instigated revisions to the 
Draft SEIR resulting in improved clarity in the Final SEIR (see RTC document Chapter 14). 
However, in no cases did any of the revisions to the Draft SEIR result in substantial changes 
to the analysis or conclusions of the Draft SEIR. Therefore, the Final SEIR, which is 
comprised of the Draft SEIR (published on June 5, 2015), the RTC document (published on 
October 23, 2015), and the errata (submitted to the OCII Commission on November 3, 2015), 
was appropriately certified by the OCII Commission on November 3, 2015. Furthermore, the 
environmental review process for the proposed project has been conducted fully consistent 
with CEQA Guidelines Sections 15080 to 15097, including all aspects of public notification, 
public and agency consultation, and public review. Evidence of the completion of all 
procedural requirements are included as part of the project's administrative record, which is 
posted online and available for public review at the following website: 
http://gsweventcenter.com/. Because these specific comments by the appellant are 
generalized statements, with the exceptions noted below, no further response supporting the 
adequacy of the SEIR and CEQA process is necessary. Specific comments submitted by the 
commenter on individual issues supporting its assertions of the SEIR's inadequacy are 
responded to individually in this Exhibit D under the relevant topic code. 

Comment O-MBA20L7-1 asserts that the RTC responses "conflate and confuse" the steps in the 
impact analysis. This is a misstatement. The RTC document contains responses to issues raised 
on the Draft SEIR and provides clarification and augmentation of the impact analyses where 
appropriate. Consistent with CEQA requirements and as described in SEIR Section 5.1.2, the 
overall process used and presented in the SEIR impact analysis consists of the following: 
description of proposed project; summary of relevant portions of 1998 Mission Bay FSEIR; 
identification of existing conditions (setting); identification of relevant laws and regulations; 
identification of significance threshold; description of approach to analysis and methodologies; 
and impact evaluation of both direct and cumulative impacts. For significant or potentially 
significant impacts, the impact discussion identifies feasible mitigation measures. There is no 
"conflation" or "confusion" in the analysis or documentation of the environmental impacts of 
the proposed project as presented in the SEIR.  
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As specified in CEQA Guidelines Section 15131, "economic and social effects of a project 
shall not be treated as significant effects on the environment….. The focus of the analysis 
shall be on the physical changes." This is the exact approach that was used in the SEIR. If the 
commenter has issue with OCII's approval of the project and the adoption of CEQA 
Findings, which may consider social and economic considerations, please see Response to 
Late Comment ERP-3, below, regarding CEQA Findings. 

Comment O-MBA20L7-1 also cites RTC response NOI-2a as an example of the commenter's 
assertions. The specific response to those assertions are addressed under Response to Late 
Comment NOI-1.  

Comment O-MBA22B4-3 asserts that the RTC is inadequate and references a number of 
cases. The adequacy of the RTC document is addressed above, and the commenter 
accurately cites cases relevant for general standards for responses to comments. 

_________________________ 

Issues Raised by Late Commenters on Tiering 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA16S6-1    

_________________________ 

1. Tiering 

The FSEIR attempts to justify the City’s decision not to provide any analysis of about half of the 
topics normally addressed in an EIR. The FSEIR initially reviews the conditions under which tiering 
under CEQA Guidelines section 15152 is permissible. Under section 15151, subdivision (g), impacts 
must “have been examined at a sufficient level of detail in the prior [EIR] to enable those effects to 
be mitigated or avoided . . . .” 

The FSEIR also points out that the 1990 and 1998 EIRs were program EIRs under CEQA Guidelines 
section 15168, and that reliance on program EIRs is permissible in certain circumstances. 
Significantly, the FSEIR claims that the current project is within the scope of the Mission Bay Plan 
that was previously analyzed. Comments by the Alliance and others establish that the Notice of 
Preparation (“NOP”)/Initial Study (“IS”) inappropriately scoped out impacts for which there was 
inadequate analysis in the previous documents. 

The FSEIR claims that the current project is consistent with the Mission Bay South Plan and/or within 
the scope of the program EIRs certified for the Mission Bay area. Yet comments from the public 
establish that, contrary to the City’s assertions, the proposed arena and event center is inconsistent 
with the Mission Bay South Plan and inadequately analyzed in the prior EIRs. As such, this case is 
similar to Sierra Club v. County of Sonoma (1992) 6 Cal.App.4th 1307, 1320-1321, where a proposed 
gravel operation was found not to be within the scope of the long-term plan, and that a tiered EIR 
was required. 

The FSEIR also attempts to refute the applicability of the fair argument standard. This discussion 
overlooks the major differences between the project described in the 1998 FSEIR (evaluating effects 
of developing Mission Bay plan area as described in 1998) and the Warriors Event Center and Mixed 
Use Development now being proposed, make this a new project, precluding reliance on the 1990 
and 1998 environmental analyses. (See Sierra Club v. County of Sonoma, supra, 6 Cal.App.4th at 
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1320-1321.) Under separate cover, the Alliance has submitted additional analysis explaining: (1) why 
the project is inconsistent with the Mission Bay South Plan and would require an amendment; and 
(2) alternatively, why a variance would be necessary to locate the project within the Mission Bay 
South Plan area.  

The case of Protect the Historic Amador Waterways v. Amador Water Agency (2004) 116 Cal.App.4th 
1099, 1113 did not address a situation such as this where tiering is attempted for a new project that 
is inconsistent with the previously analyzed project. Thus it cannot stand for the proposition that the 
analysis in the NOP/IS of impacts that were not addressed would be subject to the substantial 
evidence standard. The simple inclusion of the NOP/IS in the DSEIR does not address this issue.  

Even if the substantial evidence standard applies, public comments on the DSEIR demonstrate there 
are changes in circumstances since the 1998 SEIR involving, and significant new information 
showing, new significant effects not previously identified in the 1998 SEIR and substantial increases 
in the severity of significant effects that were previously identified in the 1998 SEIR. For example, 
biological resources exist on the site now that were not present in 1990 or 1998; thus, destruction of 
these resources creates a new, potentially significant impact. Similarly, contaminated soils are now 
present on the site due to backfilling that were not there previously. Construction and operation of 
the project would expose receptors to levels that exceed those levels that are considered safe. 
Similarly, seismic safety standards are completely different than in 1990 or 1998; moreover, the use 
proposed is a public assembly use, which was also not contemplated in 1990 or 1998. 

Thus, the FSEIR improperly tiers from the 1990 and 1998 EIRs with respect to several resource areas, 
as described in Alliance and other public comments. This error defeats the public disclosure 
requirements of CEQA and misleads the public. In particular, if the 1990 and 1998 EIRs had actually 
analyzed the currently proposed project, there would be no need for the reams of new analysis 
presented by the City on these topics, none of which are within the four corners of the FSEIR. 
(Mission Bay Alliance, Soluri Meserve, letter, November 2, 2015 [O-MBA16S6-1]) 

_________________________ 

Response to Late Comment ERP-2: Tiering 
This comment addresses the extent to which OCII relied on the 1990 and 1998 Program EIRs, 
and the application of tiering principles. Please refer to Response 13.3.8 in the Final SEIR, 
RTC document for a detailed discussion of tiering as relevant to the SEIR. 

As a preliminary matter, the commenter errs from a factual standpoint in asserting that the 
Final SEIR does not “provide any analysis of about half of the topics normally addressed in 
an EIR.” (Emphasis added.) It is simply not true that the Final SEIR, or the Draft SEIR before 
it, completely ignored entire topics. Rather, the Final SEIR and Draft SEIR include analysis of 
each and every topic contemplated by CEQA, either in the text of the Draft SEIR or in the 
Appendix in Volume 3 that contains the Initial Study prepared for the project. Where the 
commenter suggests that no analysis of any kind was prepared, the commenter is simply 
ignoring the analysis found in the Initial Study, as though it does not exist. Not only does 
such analysis exist, often in very considerable detail, the analysis was included within the 
SEIR itself (in an appendix), and was circulated for public review and comment along with 
the analysis found in the text of the Draft SEIR and Final SEIR.  

In short, the commenter attempts to elevate form over substance, and does not acknowledge 
the depth of analysis set forth in the Initial Study. (See Citizens for a Sustainable Treasure 
Island v. City and County of San Francisco (2014) 227 Cal.App.4th 1036, 1047-1048 [“courts 
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strive to avoid attaching too much significance to titles in ascertaining whether a legally 
adequate EIR has been prepared for a particular project”; “‘[t]he level of specificity of an EIR 
is determined by the nature of the project and the ‘rule of reason’ … rather than any 
semantic label accorded to the EIR’”]; accord City of Irvine v. County of Orange (2015) 238 
Cal.App.4th 526, 539-40.)  

Importantly, the Initial Study is a very robust and detailed document, as is evident from 
even a quick review. By itself, the Initial Study includes 145 pages of background 
information, new analysis, and supporting documentation. For example, the discussion of 
Land Use issues consumes 10 pages of dense text, and addresses specific topics such as 
“Physical Division of an Established Community,” “Land Use Plan or Policies,” “Existing 
Character of the Vicinity,” and Cumulative Impacts. Similarly, the analysis of Biological 
Resources consumes nine pages of text, and addresses specific topics such as “Special Status 
Species,” “Sensitive Natural Communities,” “Wetlands,” “Wildlife” (including the subtopics 
“Breeding Birds” and “Avian Collisions with Buildings and Night Lighting”), “Biological 
Resources Polices or Ordinances,” and Cumulative Impacts. In turn, Appendix A to the 
Initial Study includes two Special Status Species Tables.  

Notably, moreover, the analyses in the Initial Study and SEIR treat “existing conditions” as 
the starting point (the environmental baseline) for impact analysis, as would be required if 
the Draft SEIR and Final SEIR were prepared independently of the 1990 and 1998 Program 
EIRs (see SEIR Section 5.1.2). (See CEQA Guidelines, § 15125, subd. (a).) An example of this 
approach can be seen in the analysis of Biological Resources, and in particular on pages 79 
through 81, which discuss Impact B1-2 (“The proposed project would not have a substantial 
adverse effect, either directly or through habitat modification, on any special status 
species”). That discussion recounts a recent “site reconnaissance” conducted on August 28, 
2014, and describes site conditions as they existed on that date. Based on this very recent site 
visit, the authors found that the “lack of suitable habitat or supportive vegetation 
communities” made the site unsuitable for sustained use by any of the 75 special-status 
species that had been “determined to have a moderate or high potential to occur on the 
proposed project site.” Had this analysis been included in the text of the Draft SEIR, rather 
than in an appendix, the commenter presumably would have acknowledged its existence. 
The fact that the commenter asserts that the analysis simply does not exist is further 
evidence of an argument in which form is elevated far over substance. 

After having erroneously asserted that the FSEIR lacks “any analysis of about half of the 
topics normally addressed in an EIR,” the commenter does acknowledge the existence of the 
Initial Study, but only long enough to state that the document “inappropriately scoped out 
impacts for which there was inadequate analysis in the previous documents” (i.e., the 1990 
and 1998 EIRs). Again, the commenter wrongly treats the detailed analysis in the Initial 
Study as though it does not exist at all.  

The CEQA Guidelines demonstrate that any EIR, whether tiered or not, may use an Initial 
Study to address impacts that are found not to be significant. Specifically, CEQA Guidelines 
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section 15128 provides that “[a]n EIR shall contain a statement briefly indicating the reasons 
that various possible significant effects of a project were determined not to be significant and 
were therefore not discussed in detail in the EIR. Such a statement may be contained in an 
attached copy of an Initial Study.” (See Eureka Citizens for Responsible Government v. City of 
Eureka (2007) 147 Cal.App.4th 357, 376 [upholding a city’s use of an initial study to 
determine a project’s aesthetic impacts would not be significant and use of the Final EIR to 
respond to comments on alleged aesthetic impacts].) Therefore, a lead agency that prepares 
an EIR (as OCII did here) may elect to address significant effects determined not to be 
significant in an attached copy of an Initial Study. (CEQA Guidelines, § 15128.) Neither 
CEQA nor any published decision suggests that the editorial decision authorized in CEQA 
Guidelines section 15128 concerning where to address such impacts (i.e., in the body of the 
EIR or an attached Initial Study) affects the standard of review applicable to the analysis. 
The commenter’s suggestion that these editorial decisions have such an impact is 
inconsistent with the general proposition that CEQA should not be interpreted to “elevate 
form over substance or to interpret CEQA in a manner that would lead to such absurd or 
oppressive burdens.” (North Coast Rivers Alliance v. Westlands Water Dist. (2014) 227 
Cal.App.4th 832, 877-878.) 

On the specific subject of land use, the commenter also contends that the proposed project is 
not consistent with the Mission Bay South Redevelopment Plan and/or within the scope of 
the 1990 and 1998 certified Mission Bay EIRs. This assertion ignores the detailed discussion 
found on pages 27 through 28, and 30 through 32 of the Initial Study – again, as though it 
simply did not exist. For an additional detailed discussion of the consistency of the proposed 
project with the Mission Bay South Redevelopment Plan, please see also Response to Late 
Comment PP-1 in Section 6 of this Exhibit D, the testimony at the OCII Commission’s 
hearing on November 3, 2015,21 and the OCII Commission’s findings on this issue.22 OCII 
found that the proposed project is consistent with the Mission Bay South Redevelopment 
Plan. Please see OCII Executive Director, Secondary Use Determination- Blocks 29-32, Mission 
Bay South (November 3, 2015).23 

The commenter states that, because the proposed project is not consistent with the Mission 
Bay South Redevelopment Plan, the current circumstances are analogous to those at issue in 
Sierra Club v. County of Sonoma (1992) 6 Cal.App.4th 1307. The premise of this comment is 
incorrect. OCII has determined that the proposed project is consistent with the Mission Bay 
South Redevelopment Plan, as discussed in numerous places within OCII’s administrative 
record, as noted above. 

In support of the commenter’s contention that OCII wrongly “scoped out” certain issues 
from the Draft SEIR, the commenter draws an analogy between the circumstances at issue in 

                                                           
21 City and County of San Francisco, Office of Community Investment & Infrastructure Commission, 2015. 

Special Meeting. Reporter's Transcript of Proceedings Re the Golden State Warriors Event Center and Mixed-use 
Development at Mission Bay South Blocks 29-32. Tuesday, November 3, 2015. 

22 Office of Community Investment and Infrastructure, 2015. Secondary Use Determination. Applicant: GSW 
Arena LLC. Site: Blocks 29-32, Mission Bay South Redevelopment Project Area. November 3, 2015.  

23 Ibid. 
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Sierra Club v. County of Sonoma decision and the current circumstances. Although, as noted 
above, this issue is mainly one of form rather than substance, it is nevertheless appropriate 
to provide a brief summary of what occurred in that case, and to explain why the current 
circumstances differ. 

In Sierra Club v. County of Sonoma (1992) 6 Cal.App.4th 1307, the respondent county certified 
a program EIR for a long-term plan to manage aggregate resources. The county later 
adopted a negative declaration, amended the plan, and approved a use permit so that a 
gravel operation could expand. The litigation focused not on the adequacy of the program 
EIR, but on whether the expanded gravel operation was within the scope of the long-term 
plan. Because the proposed gravel mine expansion was not within the geographic area 
covered by the long-term plan, the court held that the county had to analyze the proposed 
mine’s impacts anew, and could not tier its analysis off the program EIR. (Id. at pp. 1320-
1321.) For this reason, the “fair argument” standard applied to the challenge to the county’s 
negative declaration. The record contained conflicting information on whether the expanded 
gravel operation would cause significant environmental impacts. The county therefore erred 
in relying on a negative declaration, and should have prepared an EIR. (Id. at pp. 1321-1323.) 

Sierra Club v. County of Sonoma illustrates the review that must occur, and the standard of 
review that applies, when a developer proposes a project that is outside the geographic area 
of a resource management plan for which the agency certified a program EIR. Under those 
circumstances, the “fair argument” standard applies, and the agency cannot rely on a 
negative declaration where the record contains substantial evidence that the proposal may 
result in significant environmental effects. 

By contrast, if an agency determines that a project is within the scope of a plan for which the 
agency certified a program EIR, then the “substantial evidence” test applies to the agency’s 
review of the proposal, and to the agency’s conclusions regarding whether the proposal’s 
impacts have been adequately addressed in the program EIR. (CEQA Guidelines, § 15168, 
subd. (c); Citizens for Responsible Equitable Environmental Development v. City of San Diego 
(2005) 134 Cal.App.4th 598, 615; Concerned Dublin Citizens v. City of Dublin (2013) 214 
Cal.App.4th 1301, 1316.) Subdivision (d)(3) of CEQA Guidelines section 15168 further states 
that “[a] program EIR can be used to simplify the task of preparing environmental 
documents on later parts of the program. The program EIR can … [f]ocus an EIR on a 
subsequent project to permit discussion solely of new effects which had not been considered 
before.” That is the approach taken here by OCII. 

In this instance, Sierra Club v. County of Sonoma is distinguishable for two reasons. First, as 
noted above, OCII determined that the proposed project is consistent with the Mission Bay 
South Redevelopment Plan. The project is located within the Mission Bay South 
Redevelopment Plan Area and OCII has determined that the use is a permitted use under 
the Plan and otherwise complies with the Plan. The premise of the Sierra Club v. County of 
Sonoma analysis therefore does not exist in this case. Second, and importantly, OCII has not 
relied on a negative declaration. Instead, OCII prepared and certified an SEIR. For this 
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reason, the “fair argument” standard of review does not apply; rather, the “substantial 
evidence” test applies. (See North Coast Rivers Alliance v. Marin Municipal Water Dist. Bd. of 
Directors (2013) 216 Cal.App.4th 614, 626-627 [noting distinction between “fair argument” 
standard of review applicable to negative declarations and “substantial evidence” standard 
of review applicable to EIRs]; see also Protect the Historic Amador Waterways v. Amador Water 
Agency (2004) 116 Cal.App.4th 1099, 1113 [conclusion that a proposed project will not have 
significant effects will be upheld if supported by substantial evidence]; see also Eureka 
Citizens for Responsible Government v. City of Eureka (2007) 147 Cal.App.4th 357, 376.) 

The commenter states there are “changed circumstances” since 1998 that require further 
analysis. The commenter cites three examples of new information that has become available. 
The new information cited by the commenter consists of the following: 

(1) Biological resources are present on the site that did not exist in 1998. OCII has 
investigated whether the project site contains significant biological resources that were 
not present in 1998 the presence of which would result in new significant impacts under 
CEQA. Based on this investigation, OCII has determined that the project will not have a 
significant impact on biological resources. The information provided by commenter and 
its consultants does not constitute new information that was not considered by OCII. For 
further information on this issue, please see RTC Section 13.19. In particular, with 
respect to the presence (or absence) of wetlands or sensitive habitat on the project site, 
please see RTC Sections 13.19.5 and 13.19.6. For additional information on biological 
resources, please see Response to Late Comment BIO-1 in Section 15 of this Exhibit D. 

(2) Contaminated soils are present on the site due to backfilling that occurred after 1998. 
This issue is discussed at length in RTC Section 13.22.4. The applicant has performed a 
Phase II investigation that characterizes the presence of any currently existing 
hazardous materials at the site, which would address any soils added to the site since 
1998. Compliance with the Mission Bay Risk Management Plan and Article 22A of the 
San Francisco Health Code (Maher Ordinance), as well as San Francisco Health Code 
Article 22B (Construction Dust) will avoid potential impacts associated with the 
presence of hazardous materials at the site. In accordance with those existing 
requirements, the applicant has submitted a Site Mitigation Plan and a Dust Monitoring 
Plan to demonstrate how the site will be managed to avoid significant impacts 
associated with the presence of hazardous materials during project construction and 
operation. The City Health Department has reviewed and approved these plans as in 
compliance with Article 22A and Article 22B. For additional information, please see 
Response to Late Comment HAZ-1 in Section 18 of this Exhibit D. 

(3) Seismic safety standards have changed since 1998, particularly with respect to uses that 
involve public assemblies. This issue is discussed at length in RTC Section 13.20.2. This 
response identifies the seismic standards with which the event center and other building 
plans must comply. Compliance with these standards will be determined by the San 
Francisco Department of Building Inspection based on a site-specific geotechnical 
evaluation required by the latest California Building Code requirements. Compliance 
with these requirements will ensure that seismic hazards are addressed. For additional 
information on geologic hazards, including seismicity, please see Response to Late 
Comment GEO-2 in Section 16 of this Exhibit D. 



Page D-79 
Appeal of Final SEIR Certification, Exhibit D 

Responses to Late Comments  
Event Center and Mixed-Use Development at Mission Bay Blocks 29-32 

 

The comment letter states that “major differences” between the project described in the 1998 
Mission Bay FSEIR and the proposed project preclude reliance on the 1990 and 1998 
Program EIRs. This statement does not accurately reflect the approach taken in the Initial 
Study/Notice of Preparation (IS/NOP). The purpose of the IS/NOP is to address each 
resource area (air quality, biological resources, etc.), and to determine whether there is 
anything about the proposed project that would give rise to the potential for physical 
environmental effects that have not previously been adequately addressed. Thus, for 
example, the IS/NOP determined that the proposed project may result in traffic impacts that 
were not anticipated in the 1990 and 1998 Mission Bay EIRs. For this reason, the SEIR 
contains extensive analysis of traffic impacts. (See IS/NOP, p. 58.) In other resource areas, the 
impacts of the proposed project are comparable to those that would occur in the event the 
project site is developed for the typical commercial or industrial uses envisioned in the 
Mission Bay South Redevelopment Plan, such as office buildings. An example would be 
impacts with respect to the presence of hazardous materials; those impacts would occur for 
any project involving construction activities, and would occur regardless of whether an 
event center or an office building is constructed on the site. In those instances, the IS/NOP 
explains why those impacts would not result in any new significant impacts or increase the 
severity of previously identified impacts. (See IS/NOP, pp. 111-115.)  

The commenter states that OCII has relied on extensive information that is not located in the 
Final SEIR. CEQA does not preclude an agency from considering information that is not 
within the EIR itself. Rather, an agency’s conclusions are based on the entire record before 
the agency, including (but not limited to) the EIR. (Pub. Resources Code, § 21082.1, subd. 
(a).) In this case, the Final SEIR includes citations to other documents relied upon in the 
preparation of the analysis. Because the proposed project is subject to AB 900, the cited 
documents have also been posted to the web page maintained by OCII. Thus, the public has 
been provided access to both the Final SEIR and to the documents cited therein. 

_________________________ 

Issues Raised by Late Commenters on CEQA Findings 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA22B4-9 O-MBA24L9-6 O-MBA24L9-7 O-MBA24L9-8 
O-MBA27S9-3 O-MBA27S9-6 O-MBA28L11-2  

_________________________ 

3. The Proposed Findings on Alternatives are Inadequate 

The SEIR does not analyze the alternate site proposed by the Alliance near Pier 80, nor circulate that 
analysis for public comment and so has no basis to make conclusory findings rejecting the 
alternative. The reasons provided in OCII’s proposed findings are unsupported and inadequate. The 
site is three times as large as would be required for the Event Center project and need not utilize any 
of the City-owned property nor any particular configuration of the privately-owned lots should there 
be an unwilling seller. There is no evidence provided that the site could not be acquired within a 
reasonable time period. 
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Further, case law confirms that potential zoning adjustments are not grounds for infeasibility, as 
they are within the City’s power. It is self-evident that the claimed limits to transportation services 
under current schedules are easily remedied, and the findings do not provide any studies to back up 
conclusory statements regarding traffic, air quality, hydrology, or water quality impacts. Again, since 
only a third of the site is needed to accommodate the event center, all of the impacts (if shown to 
have concern after sufficient technical review) can be avoided or mitigated. As stated above and in 
the Alliance letter proposing this site for consideration as an alternative, the EIR is inadequate for 
failing to consider an off-site alternative and must be revised and recirculated to do so before any 
findings of infeasibility can be made. The site near Pier 80 is suggested by the Alliance as potentially 
feasible and deserving of study. (Mission Bay Alliance, Susan Brandt-Hawley, letter, November 3, 
2015 [O-MBA22B4-9]) 

_________________________ 

4. CEQA Findings: General 

The Commission cannot make any CEQA findings required by CEQA section 21081 or CEQA 
Guidelines 15091, 15093, 15096(f), because the Project SEIR does not comply with CEQA and is not 
certifiable, for the reasons described in the Alliance’s comments on the SEIR. (Mission Bay Alliance, 
Thomas N. Lippe, letter, November 5, 2015 [O-MBA24L9-6]) 

_________________________ 

5. CEQA Findings: BAAQMD. 

The Commission cannot find that “Impact AQ-4: Potential conflicts with BAAQMD’s 2010 Clean Air 
Plan” is less than significant with mitigation because the City and Project Sponsor refuse to agree to 
BAAQMD’s offset fees per Mitigation Measure M-AQ-2b. (See Exhibits 4 and 5.) There is also no 
evidence that the “Option 2" offset idea within Mitigation Measure M-AQ-2b is feasible. There are 
too many unanswered questions regarding Option 2, including lack of assured verification of offsets 
to ensure their effectiveness, and lack of assurance that offset sources are available in the quantity 
required. BAAQMD’s offset program at least answers some, if not all, of these questions. 

The Commission cannot find that all feasible mitigation measures that would substantially reduce 
“Impact AQ-1: Impacts of Criteria Air Pollutants from Construction” have been adopted as required 
by CEQA section 21081, because there is no evidence that paying the offset fees demanded by 
BAAQMD is infeasible. Also, as discussed above, there is no evidence that the “Option 2" offset idea 
within Mitigation Measure M-AQ-2b is feasible; therefore, it is not an adequate substitute for 
BAAQMD’s offset program. This also applies to 

• Impact AQ-2: Impacts of Criteria Air Pollutants from Project Operations”; Impact C-AQ-1: Project 
Contribution to Regional Air Quality Impacts; 

• Impact C-AQ-1: Project Contribution to Regional Air Quality Impacts. 

(Mission Bay Alliance, Thomas N. Lippe, letter, November 5, 2015 [O-MBA24L9-7]) 

_________________________ 

6. CEQA Findings: Pier 80 Alternate Site. 

The Commission cannot find that feasible alternatives that would substantially reduce the Project’s 
significant impacts have been adopted. The SEIR does not analyze the alternate site proposed by the 
Alliance near Pier 80, and did not circulate that analysis for public comment. Neither OCII nor this 
Commission has the basis to make conclusory findings rejecting the alternative. Among the relevant 
facts not considered in the findings is that the site is three times as large as would be required for 
the Event Center project and need not utilize any of the City-owned property nor any particular 
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configuration of the privately-owned lots should there be an unwilling seller. There is no evidence 
provided that the site could not be acquired within a reasonable time period. 

Case law confirms that assuring a site’s consistency with city plans and zoning is within the City’s 
power. Similarly, the scheduling of transportation services to the site can be increased, and the 
findings provide no studies to back up conclusory statements regarding traffic, air quality, hydrology, 
or water quality impacts. Since only a third of the site is needed to accommodate the event center, 
all of the impacts (if shown to have concern after sufficient technical review) can be avoided or 
mitigated. As stated in the Alliance letter to OCII that proposes this site for consideration as an 
alternative, here incorporated by reference, the SEIR failed to consider a potentially-feasible off-site 
alternative and must be revised and recirculated to do so before findings of infeasibility may be 
considered or adopted. The site suggested by the Alliance is potentially feasible and deserving of 
study. (Mission Bay Alliance, Thomas N. Lippe, letter, November 5, 2015 [O-MBA24L9-8]) 

_________________________ 

The CEQA findings adopted by the San Francisco Municipal Transportation Agency (“MTA”) and 
being considered by this Commission are premature and unsupported, as explained in the Alliance’s 
comments on the Draft Subsequent Environmental Impact Report (“DSEIR”), as well as letters 
submitted following the Final SEIR by this office and by Alliance co-counsel Thomas Lippe and Susan 
Brandt-Hawley. (Mission Bay Alliance, Soluri Meserve, letter, November 10, 2015 [O-MBA27S9-3]) 

_________________________ 

The Alliance requests that the Commission decline to make CEQA findings and decline to approve 
the Place of Entertainment Permit. (Mission Bay Alliance, Soluri Meserve, letter, November 10, 2015 
[O-MBA27S9-6]) 

_________________________ 

The CEQA findings adopted by the OCII and the SFMTA are, therefore, premature and unsupported, 
as explained in the Alliance's comments on the Draft Subsequent Environmental Impact Report 
("DSEIR"), as well as letters submitted following the Final SEIR. (Mission Bay Alliance, Thomas N. 
Lippe, letter, November 9, 2015 [O-MBA28L11-2]) 

_________________________ 

Response to Late Comment ERP-3: CEQA Findings 
These comments all relate to the OCII Commission's action to adopt the CEQA Findings in 
connection with the proposed project (OCII Resolution 70-2015, November 3, 2015).  

Comment O-MBA22B4-9 and Comment O-MBA24L9-8 
The commenter states that the SEIR is inadequate because the SEIR does not analyze an 
alternative site near Pier 80 proposed by the Mission Bay Alliance (MBA). The commenter is 
incorrect. First, the MBA submitted its request to OCII regarding the site near Pier 80 long 
after the close of the scoping period (over 9 months later) and well after the close of the 
public comment period on the Draft SEIR (over 2 months later). A lead agency may, 
although is not obligated to, respond to untimely comments. (Pub. Resources Code, § 21091, 
subd. (d)(1); CEQA Guidelines, § 15088, subd. (a); Gray v. County of Madera (2008) 167 
Cal.App.4th 1099, 1110; see also Center for Biological Diversity v. Department of Fish & Wildlife 
(2015) 234 Cal.App.4th 214, 257-258 [“an EIR need only ‘identify any alternatives that were 
considered by the lead agency but were rejected as infeasible during the scoping process and 
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briefly explain the reasons underlying the lead agency’s determination’”].) Similarly, CEQA 
does not require a lead agency to make findings concerning the rejection of alternatives 
proposed after the close of the public comment period. (South County Citizens for Smart 
Growth v. County of Nevada (2013) 221 Cal.App.4th 316, 332-335 (South County Citizens).) 
Second, “CEQA does not require that an agency consider specific alternatives that are 
proposed by members of the public or other outside agencies. Rather, the EIR need only 
discuss ‘a range of reasonable alternatives.’” (City of Maywood v. Los Angeles Unified School 
Dist. (2012) 208 Cal.App.4th 362, 420-421.) Please also see Response to Late Comment ALT-1 
in Section 19 of this Exhibit D for further discussion on the MBA-proposed site near Pier 80. 

Nevertheless, OCII analyzed the MBA’s proposed alternative. A memorandum from OCII 
staff and the Planning Department evaluated the site and detailed why it was not a feasible 
alternative. (See Sally Oerth, OCII, and Chris Kern, SF Planning Department, Letter to 
Tiffany Bohee, Re: Proposed Alternative at Pier 80, October 27, 2015 [hereafter, “Staff 
Memo”].) This analysis and its conclusion were further reflected in OCII’s CEQA Findings. 
As the Staff Memo and CEQA Findings demonstrate, OCII relied on numerous reasons, each 
of which provide “sufficient independent grounds for rejecting this alternative location" as 
infeasible. (OCII CEQA Findings, p. 73, see also, Staff Memo.) The Staff Memo and OCII’s 
CEQA Findings also explain that the MBA-proposed site near Pier 80 is similar to the Pier 80 
or India Basin alternative site location identified in the SEIR, and the MBA-proposed site is 
infeasible for many of the same reasons discussed in Draft SEIR for the Pier 80 or India Basin 
site alternative. (Staff Memo, pp. 5-6; OCII CEQA Findings, p. 71; Draft SEIR, p. 7-113; see 
Town of Atherton v. California High-Speed Rail Authority (2014) 228 Cal.App.4th 314, 323 
[rejecting the need for a lead agency to analyze an alternative that was “substantially similar 
to those already studied”]; see also North Coast Rivers Alliance v. Marin Municipal Water Dist. 
Bd. of Directors (2013) 216 Cal.App.4th 614, 655-656 [rejecting the need to recirculate an EIR to 
address an alternative that was neither considerably different from alternatives analyzed in 
the Draft EIR nor feasible]; South County Citizens, supra, 221 Cal.App.4th at pp. 328-332; 
Beverly Hills Unified School Dist. v. Los Angeles County Metropolitan Transportation Auth. (2015) – 
Cal.App.4th – [slip op. pp. 44-48].) OCII’s infeasibility findings are entitled to great 
deference and are presumed correct. (Town of Atherton, supra, 228 Cal.App.4th at p. 358.)  

In a brief two-paragraph argument, the commenter challenges a few of the reasons 
addressed in OCII’s CEQA Findings.  

First, the commenter states there is no evidence that the site, or a sufficient portion of it, 
could not be acquired within a reasonable period of time. OCII disagrees. As explained in 
the Staff Memo and OCII’s CEQA Findings, the MBA-proposed site near Pier 80 is made up 
of approximately 12 separate lots owned by multiple public and private entities. In total, the 
site is approximately 21 acres. Acquiring a sufficient number of acres of the site to develop 
the proposed project (~10 acres) would require obtaining control of numerous lots owned by 
multiple entities that are each actively used by public facilities or existing businesses. The 
publicly owned lots are occupied by ongoing and expanding operations by SFMTA. SFMTA 
has been in the process of planning for, and incrementally acquiring these properties for its 
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Islais Creek facility, since 1990. The $129 million project is being constructed in two phases: 
Phase I, which was completed in 2013, consisted of site preparation and construction of a 
new fuel and wash building, as well as bus parking facilities; Phase II, which recently broke 
ground at the southeast corner of the site, will include a maintenance and operations 
building with vehicle hoists to service buses, a brake shop, parts storeroom, administrative 
offices, and a community meeting space. Once complete, the Islais Creek facility will be 
among SFMTA’s largest facilities, capable of storing and servicing at least 165 buses and 
facilitating 300 employees, with 24/7 operations. Because the Islais Creek facility will replace 
older, outdated, or temporary SFMTA facilities, and will accommodate such a significant 
portion of SFMTA’s fleet, these properties are considered “critical” to SFMTA's mission. The 
Port-owned property (1399 Marin Street, at the southeast corner of Marin and Indiana 
Streets) is too small to accommodate even just the Event Center portion of the proposed 
project. Therefore, OCII found that it would be infeasible to use these public lots to develop 
the proposed project.  

The project sponsor does not currently own or control any of the private lots, which are owned 
by multiple property owners and are not listed for sale. These privately owned properties, 
which collectively account for a little more than 7 total acres arranged in a "L" shape, are also 
too small and disjointed to accommodate the proposed project. Thus, OCII found the MBA-
proposed site properties could not be assembled in a successful manner by the project sponsor 
within a reasonable period of time taking into account existing development on the site as well 
as economic, legal, and environmental factors. (See CEQA Guidelines, § 15126.6, subd. (f)(1) 
[stating that, in considering the feasibility of alternatives, a lead agency may consider 
“whether the proponent can reasonably acquire, control or otherwise have access to the 
alternative site (or the site is already owned by the proponent)”].)  

Second, the commenter suggests that it was improper for OCII to consider consistency with 
city plans and zoning in findings the alternative to be infeasible. CEQA permits a lead 
agency to take such factors into consideration. “[A]n EIR is not ordinarily an occasion for the 
reconsideration or overhaul of fundamental land-use policy.” (Citizens of Goleta Valley v. 
Board of Supervisors (1990) 52 Cal.3d 553, 573.) Therefore, a lead agency “may properly 
consider an inconsistent land-use designation in the general plan … in assessing the 
feasibility of a project alternative.” (Ibid.; see also CEQA Guidelines, § 15126.6, subd. (f)(1) 
[stating that, in considering the feasibility of alternatives, a lead agency may take “general 
plan consistency, other plans or regulatory limitations, [and] jurisdictional boundaries” into 
consideration].) 

Third, the commenter states OCII’s conclusions regarding the potentially significant 
environmental impacts associated with developing the proposed project on the MBA-
proposed alternative site are not supported by substantial evidence. As already noted, the 
Draft SEIR considered an alternative site in the Pier 80 or India Basin Area. (Draft SEIR, 
p. 7-113.) This alternative site was rejected, in part, because Pier 80 is less well served by 
Muni and therefore transportation and associated air quality and noise impacts would likely 
be the same or potentially more severe than those under the proposed project. As discussed 
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in the Staff Memo and CEQA Findings, this substantial evidence also supports rejection of 
the MBA-proposed site, which is located across Third Street from Pier 80. Further, OCII 
consulted with its environmental consultants in evaluating potential environmental impacts 
of the alternative site. Based on its consultants’ expertise, OCII determined that the MBA-
proposed site near Pier 80 would likely result in increased transportation, air quality, and 
hydrology and water quality impacts compared to the proposed project. These additional 
environmental impacts result, in part, from the site’s location, which offers more limited 
transit and bicycle access than the project site, is included in an Air Pollution Exposure Zone 
(unlike the project site), and is directly adjacent to Islais Creek Channel thereby increasing 
the potential to result in adverse impacts on water quality and aquatic resources.  

For these and the other independent reasons identified in the Staff Memo and OCII’s CEQA 
Findings, OCII properly determined that the MBA-proposed site near Pier 80 is infeasible. 
As the MBA’s late-submitted additional alternative is infeasible, CEQA would not have 
required the alternative to be included in the SEIR even if it were timely submitted during 
the public comment period. (City of Maywood, supra, 208 Cal.App.4th at p. 413 [“An EIR is 
not required to consider alternatives which are infeasible”], quoting CEQA Guidelines, 
§ 15126.6, subd. (a).)  

Comments O-MBA24L9-6, O-MBA27S9-3, O-MBA27S9-6, and O-MBA28L11-2 
The commenter asserts that City’s Responsible Agency CEQA findings fail to comply with 
CEQA because the project’s SEIR does not comply with CEQA. All comments raised by this 
commenter and others on behalf of the MBA have been responded to as part of the 
administrative process associated with OCII’s approval of the project, actions taken by the 
City as a responsible agency, and in response to the appeal of OCII's certification of the SEIR 
authorized by OCII to be filed with the Board of Supervisors. An assertion that CEQA 
findings are flawed because the SEIR is flawed constitutes a challenge to the adequacy of the 
SEIR rather than any specific alleged challenge to the findings and, as such, “has no 
independent merit.” (Habitat & Watershed Caretakers v. City of Santa Cruz (2013) 213 
Cal.App.4th 1277, 1307.)  

More importantly, a responsible agency has no obligation to consider the adequacy of an 
EIR that has already been certified by a lead agency, but rather is expected to accept the 
document as legally adequate unless the document requires supplementation due to the 
occurrence of recognized grounds triggering supplemental review. (See CEQA Guidelines, 
§ 15096, subds. (a), (e)(2), (f); and City of Redding v. Shasta County Local Agency Formation 
Commission (1989) 209 Cal.App.3d 1169, 1178-1181.) The only exception is where the 
responsible agency itself chooses to sue the lead agency over EIR certification within the 
applicable 30-day statute of limitations. (CEQA Guidelines, § 15096, subd. (e)(1).) 
Furthermore, no responsible agency, including the City, has objected either to OCII’s 
certification of the Final SEIR or its actions approving the project, and no responsible agency 
has filed an appeal of OCII’s action certifying the Final SEIR. The commenter is directed to 
the responses to substantive comments on adequacy of the SEIR. No further response is 
required to this comment. 
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Comment O-MBA24L9-7 
The commenter states that the OCII cannot make CEQA findings because Impact AQ-4 is 
identified as less than significant with mitigation, based in part on implementation of 
Mitigation Measure M-AQ-2b, which the commenter asserts is inadequate. The commenter 
states that Mitigation Measure M-AQ-2b is inadequate because OCII, the City, and the 
project sponsor refused to agree to BAAQMD’s proposed offset fee. Mitigation Measure 
M-AQ-2b also provides another option under which the project sponsor may implements 
offset project(s) as an alternative to paying BAAQMD an offset fee. The commenter asserts 
without any supporting evidence that this second option is infeasible. OCII disagrees, and 
maintains that Mitigation Measure M-AQ-2b is feasible for the reasons described below (see 
also Response to Late Comment AQ-1 in Section 10 of this Exhibit D). 

The comment is incorrect that the project sponsor and City have refused to pay the 
BAAQMD offset fee. The record establishes that OCII, the City, the project proponent, and 
the BAAQMD are involved in ongoing discussions regarding the fee amount necessary to 
offset ozone precursor emissions. The fee amount originally suggested in the SEIR was 
established in considerations of California Air Resources Board records for emission 
reduction offset transaction costs and Carl Moyer Memorial Air Quality Standards 
Attainment Program (“Carl Moyer Program”) cost effectiveness standards. Specifically, the 
median (average) offset transaction cost per ton of hydrocarbon (analogous to ROG) and 
NOx in the Bay Area in 2014 was approximately $7,000 and $14,500 respectively. The cost 
effectiveness standard for the statewide Carl Moyer Program is $18,030. OCII and the City 
believe this data constitutes substantial evidence supporting the amount reasonably 
necessary to offset a ton of emissions. The SEIR utilized the higher Carl Moyer Program cost 
effectiveness standard amount ($18,030 per ton) as the amount anticipated to offset the 
project’s ozone precursor emissions. This approach was conservative, in that it represents 
the highest figure based on available data regarding the cost of providing such offsets. 

The BAAQMD does not have an ozone precursor offset purchasing program for 
development projects. However, BAAQMD has suggested that for it to implement a 
program, the cost to offset project emissions will exceed the amount determined to be cost 
effective under the Carl Moyer Program. In response to BAAQMD’s November 2, 2015, 
comment letter, staff recommended, and the OCII Commission approved, an amendment to 
Mitigation Measure M-AQ-2b. As revised, Mitigation Measure M-AQ-2b provides: 

Upon completion of construction, and prior to issuance of certificate of occupancy, the 
project sponsor, with the oversight of OCII or its designated representative, shall 
either: 

1) Pay a mitigation offset fee to the Bay Area Air Quality Management District’s 
(BAAQMD) Strategic Incentives Division in an amount no less than $18,030 per 
weighted ton of ozone precursors per year requiring emissions offsets plus a 
5 percent administrative fee to fund one or more emissions reduction projects 
within the San Francisco Bay Area Air Basin (SFBAAB). This fee is intended to 
fund emissions reduction projects to achieve reductions of 17 tons of ozone 



Page D-86 
Appeal of Final SEIR Certification, Exhibit D 

Responses to Late Comments  
Event Center and Mixed-Use Development at Mission Bay Blocks 29-32 

 

precursors per year, the estimated tonnage of operational and construction-related 
emissions offsets required. Documentation of payment shall be provided to OCII 
or its designated representative. 

The project sponsor shall provide calculations to the satisfaction of OCII or its 
designated representative of the final amount of emissions from construction 
activities based on the reporting requirements of Mitigation Measure M-AQ-1, 
which shall consider the final destination of off-hauled soil and construction waste 
materials by on-road trucks, contributions from Electrical Power Distribution 
System Expansion, and the degree of compliance with off-road equipment engine 
types that were commercially available. If the calculated construction emissions of 
ozone precursors require offsets in excess of 17 tons per year, then the applicant 
shall provide the additional offset amount commensurate with the calculated 
ozone precursor emissions exceeding 17 tons per year. 

Acceptance of this fee by the BAAQMD shall serve as an acknowledgment and 
commitment by the BAAQMD to: (1) implement an emissions reduction project(s) 
within one year of receipt of the mitigation fee to achieve the emission reduction 
objectives specified above; and (2) provide documentation to OCII or its 
designated representative and to the project sponsor describing the project(s) 
funded by the mitigation fee, including the amount of emissions of ROG and NOx 
reduced (tons per year) within the SFBAAB from the emissions reduction 
project(s). If there is any remaining unspent portion of the mitigation offset fee 
following implementation of the emission reduction project(s), the project sponsor 
shall be entitled to a refund in that amount from the BAAQMD. To qualify under 
this mitigation measure, the specific emissions retrofit project must result in 
emission reductions within the SFBAAB that would not otherwise be achieved 
through compliance with existing regulatory requirements; or 

2) Directly implement a specific offset project to achieve reductions of 17 tons per 
year of ozone precursors (or greater as described in item 1 above). To qualify 
under this mitigation measure, the specific emissions retrofit project must result in 
emission reductions within the SFBAAB that would not otherwise be achieved 
through compliance with existing regulatory requirements. Prior to 
implementation of the offset project, the project sponsor must obtain OCII’s 
approval of the proposed offset project by providing documentation of the 
estimated amount of emissions of ROG and NOx to be reduced (tons per year) 
within the SFBAAB from the emissions reduction project(s). The project sponsor 
shall notify OCII within six months of completion of the offset project for OCII 
verification. 

(Emphasis Added.) 

The revision to Mitigation Measure M-AQ-2b clarifies that the amount of the BAAQMD 
offset fee is not capped. The fee required under Option 1 will be the fee determined by 
BAAQMD if and when the project proponent seeks to pay the fee under this first option. 
While the precise fee is not set by Mitigation Measure M-AQ-2b, the measure requires the 
fee to be no less than $18,030 per weighted ton of ozone precursors and an amount sufficient 
“to fund emission reduction projects to achieve reductions of 17 tons of ozone precursors per 



Page D-87 
Appeal of Final SEIR Certification, Exhibit D 

Responses to Late Comments  
Event Center and Mixed-Use Development at Mission Bay Blocks 29-32 

 

year.” Pursuant to Mitigation Measure M-AQ-2b, the fee is not due until after completion of 
construction and after total construction emission have been calculated to confirm the 
emissions do not exceed 17 tons. Given that construction is anticipated to take 
approximately 26 months (Draft SEIR, p. 3-46), it is appropriate for the precise fee per ton to 
be calculated by BAAQMD in the future. While the final amount of the fee will be 
determined in the future, substantial evidence demonstrates that emissions can be offset 
through implementation of an appropriate fee amount established by BAAQMD. The 
comments by both BAAQMD and this commenter support this conclusion. For example, 
BAAQMD’s November 2, 2015 letter, page 1, states that 17 tons of precursor emissions 
(i.e., 4.4 tons for ROG and 12.6 tons of NOx) can be offset through the payment of $620,922. 
Similarly, the Comment O-MBA24L9-7 states BAAQMD offset mitigation is feasible 
mitigation. In the event this option is implemented, based on current information in the 
SEIR and from the BAAQMD, the fee paid to BAAQMD will be in the range of $321,835 to 
$620,922. (Both figures include an administrative fee of 5 percent; the sole difference in the 
totals is the cost per ton.) This option requires BAAQMD agreement on the amount of the 
offset fee.  

As an alternative to paying BAAQMD offset fee, Mitigation Measure M-AQ-2b authorizes 
the project proponent to “[d]irectly implement a specific offset project to achieve reductions 
of 17 tons per year of ozone precursors…” There is nothing novel about air quality offsets, 
which are commonly purchased throughout areas of California in which existing ambient air 
quality is polluted enough to require new development projects to seek ways to mitigate 
expected increases in air pollution. Notably, successful air quality offset projects have 
previously been implemented within the City. For example, the 34th America’s Cup and 
James R. Herman Cruise Terminal and Northeast Wharf Plaza Project EIR required 
construction of a long-term shoreside power facility to be developed at the Port’s dry dock 
facility at Pier 70 to offset the project’s emissions.24 This facility provides electrical grid 
power for ships brought in for unscheduled maintenance, eliminating the need for auxiliary 
loads to be supplied by on-board diesel generators, which emit much greater amounts of air 
pollutants. Estimated reductions for year 2013 were 11 tons of reactive organic gases (ROG), 
215 tons of nitrogen oxides (NOx), and 6 tons per year of particulate matter (PM10 and 
PM2.5). The shoreside power facility offset project has since been successfully implemented, 
and continues to provide emissions reductions. Notably, the State of California has recently 
formulated an approach to offsets similar to the one proposed for this project, by which the 
project sponsor could either purchase offsets through an existing air district program or, as 
an alternative, could purchase its own offsets through an open-market transaction. 25 
Therefore, abundant substantial evidence supports the conclusion that offset projects can be 
successfully implemented to offset emissions. Furthermore, should the project sponsor 
desire to comply with Mitigation Measure M-AQ-2b by implementing a specific offset 

                                                           
24 San Francisco Planning Department, 2011. Final EIR on the 34th America's Cup & James R. Herman Cruise 

Terminal and Northeast Wharf Plaza. Case No. 2010.0493E. State Clearinghouse No. 2011022040. Certified on 
December 15, 2011. See Vol. 6, Section 12.13, page 12.13-37. 

25 Department of Water Resources, December 2013, Draft EIR/EIS for Bay Delta Conservation Plan, pp. 22-52 – 
22-56. State Clearinghouse No. 2008032062. 
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project under option two, the project must first be approved by OCII in order to verify the 
amount of the offset that will be achieved by implementing the offset project.  

Under either option included in Mitigation Measure M-AQ-2b, the project sponsor must 
achieve reductions of no less than 17 tons of ozone precursors per year, the estimated 
tonnage of operational and construction-related emissions offsets required for the project. 
The mitigation measure further provides that the measure must be implemented after 
“completion of construction” and “prior to issuance of the certificate of occupancy.” 
Therefore, certificates of occupancy will not be issued until the project proponent has paid 
BAAQMD’s offset fee or directly implemented an offset project(s) approved by OCII to 
offset no less than 17 tons of ozone precursors per year. While it is anticipated that direct 
offset projects will be available to achieve this offset, if such offset projects are not available, 
then the project proponent would need to pay the offset fee required by BAAQMD in order 
to obtain certificates of occupancy. Therefore, the mitigation measure is enforceable and 
ensures project operations will not commence until project emissions have been offset. 

In sum, based on the above, OCII believes Mitigation Measure M-AQ-2b is feasible and 
would reduce identified construction and operational air quality impacts described in SEIR 
Impacts AQ-1, AQ-2, and C-AQ-1.  

The commenter asserts that Impact AQ-4 cannot be considered less than significant with 
mitigation because of the commenter's misinterpretation of the City and project sponsor's 
discussions with the BAAQMD regarding option 1 of Mitigation Measure M-AQ-2b and his 
assumption that option 2 of Mitigation Measure M-AQ-2b is infeasible. As described above, 
OCII, the City, the project sponsor, and the BAAQMD are involved in ongoing discussions 
regarding the fee amount necessary to offset ozone precursor emissions. The fee required 
under option 1 will be the fee determined by BAAQMD if and when the project sponsor 
seeks to pay the fee under this first option. Also, as described above, option 2 is clearly 
feasible, even though no specific offset emissions has been identified yet. Impact AQ-4 
relates to the potential for the proposed project to conflict with, or obstruct implementation 
of, the 2010 Clean Air Plan. The Final SEIR determined that this impact would be less than 
significant with mitigation because the project (1) includes mitigation measures that 
promote attainment of air quality standards and protection of public health in the Bay Area, 
and design measures to minimize greenhouse gases emissions; (2) includes applicable 
control measures from the air quality plan, including transportation control measures and 
energy and climate control measures; and (3) would not disrupt or hinder implementation of 
control measures identified in the Clean Air Plan. The proposed project includes feasible 
mitigation measures that would contribute towards achieving these goals, including 
Mitigation Measures M-AQ-1 (Construction Emissions Minimization), M-AQ-2a (Reduce 
Operational Emissions), and M-AQ-2b (Emissions Offsets). Therefore, this impact is 
appropriately determined to be less than significant with mitigation. 

_________________________ 
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Issues Raised by Late Commenters on Public Comment 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA20L7-2 PH2-Lippe-3   

_________________________ 

General Comment 2. The October 23, 2015, notice of publication of the Response to Comments 
informed the public they would have no further opportunity to comment on the FSEIR/RTC. But the 
OCII hearing agenda for November 3, 2015 published on October 29, 2015, suggests that public 
comment on the FSEIR/RTC will be heard at the hearing. The October 23, 2015, notice of publication 
is inconsistent with CEQA section 21177(a), which contemplates public comment on EIRs up to the 
end of the hearing at which the project is approved. Therefore, the October 23, 2015, notice of 
publication has frustrated the ability of the public to comment. The OCII should remedy this misstep 
by continuing its November 3, 2015, hearing on this Project and re-noticing the hearing with full 
disclosure that the public may comment on the FSEIR/RTC. (Mission Bay Alliance, Thomas N. Lippe, 
letter, November 2, 2015 [O-MBA20L7-2]) 

_________________________ 

And just on that point, we only had 11 days after your staff of 58 people had two months. (Thomas N. 
Lippe, Transcript, November 3, 2015 [PH2-Lippe-3]) 

_________________________ 

Response to Late Comment ERP-4: Public Comment 
The commenter expresses confusion over the process for public comment on the Final SEIR 
and the RTC document. As stated in the OCII notice of publication of the RTC document, 
CEQA does not require a hearing to receive comments on the RTC document, and OCII 
Commission elected not to conduct a public hearing expressly for the purpose of receiving 
comments on the RTC document. However, as a matter of course, the OCII Commission 
meetings are open to the public, and at these meetings, the public is afforded the opportunity 
to make pertinent comments on any of the agenda items for that particular meeting. Therefore, 
as part of the November 3, 2015 OCII Commission meeting, there was an opportunity for 
public comment on any of the agenda items, including certification of the Final SEIR. OCII has 
thus fulfilled its obligation to provide an opportunity for public comment, and re-noticing of 
the hearing is not warranted. See also the earlier response to Comment O-MBA21L8-1. 

_________________________ 

Issues Raised by Late Commenters on SEIR Certification 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA22B4-2    

_________________________ 
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1. The Final SEIR Must Be Certified by the Planning Commission 

Approval of a CEQA document must comply with local ordinances as well as with California 
environmental law. (E.g., Citizens for the Restoration of L Street v. City of Fresno (2014) 229 
Cal.App.4th 340.) While OCII is a separate legal entity with discrete responsibilities under 
redevelopment law, it is under the legislative control of the Board of Supervisors per state statutes 
and local ordinances. For CEQA purposes, OCII’s duties align with those of the City of San Francisco. 
The Planning Department was thus identified as a co-lead agency in the CEQA process for the 1998 
Mission Bay South Redevelopment Plan. 

CEQA is a process-driven statute that must be followed to the letter. The Event Center’s Subsequent 
EIR reflects its preparation by the City Planning Department and the City will consider many of the 
Event Center’s required approvals. If the current SEIR is certified, the Board of Supervisors will 
decide administrative appeals of its inadequacy as the elected decision-making body. The Planning 
Code requires initial consideration of the certification of the Final SEIR to be conducted by the 
San Francisco Planning Commission, and that must happen before its consideration by OCII. The 
current process violates CEQA. (Mission Bay Alliance, Susan Brandt-Hawley, letter, November 3, 2015 
[O-MBA22B4-2]) 

_________________________ 

Response to Late Comment ERP-5: SEIR Certification 
The commenter asserts that the San Francisco Planning Commission must review the Final 
SEIR. The commenter is mistaken. As acknowledged by the commenter, “OCII is a separate 
legal entity with discrete responsibilities under the redevelopment law.” (Brandt-Hawley 
Comment Letter, p. 1. But commenter is incorrect that “For CEQA purposes, OCII’s duties 
align with those of the City of San Francisco.” Under Health & Safety Code, § 34173, subd. (g), 
“[a] successor agency is a separate public entity from the public agency that provides for its 
governance and the two entities shall not merge.” (Emphasis added.) As a separate legal entity 
from the City and County of San Francisco, OCII properly prepared, reviewed, and certified 
the Final SEIR for the GSW Event Center Project, a project in a redevelopment plan area for 
which the California Department of Finance (“DOF”) has finally and conclusively determined 
completion of the Mission Bay South Owner Participation Agreement to be an enforceable 
obligation pursuant to the Redevelopment Dissolution Law. (See Letter, J. Howard, DOF, to 
T. Bohee, OCII, Re: Request for Final and Conclusive Determination (Jan. 24, 2014), available at 
http://www.dof.ca.gov/redevelopment/final_and_conclusive/Final_and_Conclusive_Letters/
documents/San_Francisco_F&C_EO_Items_84-88_220_&_226.pdf.) 

The commenter points out that the 1998 Redevelopment Plan for the Mission Bay South 
Redevelopment Project (“Plan”) was jointly certified by the Planning Commission and the 
San Francisco Redevelopment Agency. But, under California Redevelopment Law, the 
Board of Supervisors had to approve the establishment of a redevelopment area and new 
redevelopment plan. (See Health & Safety Code, §§ 33007, 33346, 33351.) Once the ordinance 
approving the Plan was adopted and filed, the Redevelopment Agency was “vested with the 
responsibility for carrying out the plan.” (Health & Safety Code, § 33372; see also 
SF Ordinance No. 335-98, § 6 (Nov. 2, 1998) (stating that “the Redevelopment Agency shall 
be vested with the responsibility for carrying out the [Mission Bay South] Redevelopment 
Plan”).) Under the California Environmental Quality Act (“CEQA”), this statutory 
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authorization to carry out the Plan established the Redevelopment Agency as the lead 
agency for purposes of implementation. (CEQA Guidelines, § 15051, subd. (a).) 

Under Redevelopment Dissolution Law, Health & Safety Code § 34170 et seq., successor 
agencies “succeed[ed] to the organizational status of the former redevelopment agency” to 
complete approved enforceable obligations. (Health & Safety Code, § 34173, subd. (g).) 
Although the dissolution of redevelopment agencies precludes the establishment of new 
redevelopment areas, the Redevelopment Dissolution Law provides successor agencies with 
the state authority to implement redevelopment plans for the purpose of completing those 
projects that survived the dissolution process. The Board of Supervisors, acting as the 
governing body of the separate legal entity that is the successor agency to the former 
San Francisco redevelopment agency, has delegated to the OCII Commission authority to 
“approve all contracts and actions related to the assets transferred to or retained by the 
Successor Agency, including without limitation, the authority to exercise land use, 
development and design approval authority for [Mission Bay].” (SF Ordinance No. 215-12, 
Section 6.)  

The approval actions necessary for the GSW Event Center Project (“Project”) to proceed - 
approval of amendments to the Mission Bay South Design for Development, approval of the 
major phase and basic concept schematic design applications, and approval of secondary 
use findings by the Executive Director - are all actions related to “land use, development and 
design approval.” In this capacity, OCII is properly acting as the lead agency under CEQA 
because it is “the public agency which has the principal responsibility for carrying out or 
approving the project which may have a significant effect upon the environment.” (Pub. 
Resources Code, § 21067.)  

The Plan confirms the Redevelopment Agency’s primary authority for implementation and 
provides the City with the limited role of cooperation with the Agency. The Plan 
unequivocally establishes that the Redevelopment Agency is the decisionmaker with the 
“powers, duties, and obligations to implement and further the program generally 
formulated in this Plan for the redevelopment, rehabilitation, and revitalization of the Plan 
Area.” (Plan, Section 101; see also id. at Section 700 [“Except as otherwise specified in 
Section 600 … [which provides that ‘The City shall aid and cooperate with the Agency in 
carrying out this Plan . . .’], the administration and enforcement of this Plan, including the 
preparation and execution of any documents implementing this Plan, shall be performed by 
the Agency”].) Thus the OCII, as the successor to the Redevelopment Agency, is the agency 
with principal responsibility under CEQA for carrying out or approving the GSW Event 
Center project.  

The Plan does not require the City’s Planning Commission to participate in OCII’s review 
and approval of projects, except for the limited purpose of confirming the allocation of 
commercial office space under City law (Proposition M) and approving the design of office 
development projects. (Plan, § 304.11.) In fact, the Plan provides that the “Plan and the other 
Plan Documents, including the Design for Development, shall supersede the San Francisco 
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Planning Code in its entirety, except as otherwise provided herein.” (Plan, Section 101.) 
Therefore, the commenter is incorrect that the City’s Planning Commission was required to 
review the SEIR, but it did play a role as a responsible agency in reviewing the office 
component of the project. Responsible agencies have no need to certify EIRs, but instead 
must “consider” Final EIRs as previously certified by lead agencies before the responsible 
agencies take their own actions with respect to those aspects of a project subject to their 
jurisdiction. (CEQA Guidelines, § 15096, subds. (a), (e)(2), (f); see also responses to 
comments O-MBA24L9-6, O-MBA27S9-3, O-MBA27S9-6, and O-MBA28L11-2.) 

The commenter is correct that the City has a role in the approval process. As indicated in the 
Plan, the City is to cooperate with the Agency and to further such cooperation, the Plan 
provides for a cooperation agreement between the Agency and the City. (Plan, Section 102.) 
Subsequent approvals undertaken by the City and its various departments must be heard by 
the City, and various departments within the City, serving as a responsible agency under 
CEQA. (Pub. Resources Code, § 21069.) This division between OCII – as the lead agency – 
and the City – as a responsible agency – is fully consistent with the Redevelopment 
Dissolution Law and CEQA. 

On June 2, 2015, OCII exercised its discretion to create a process with respect to 
Environmental Impact Reports (“EIRs”) certified by OCII for Environmental Leadership 
Projects by which an interested party may file an appeal to the Board of Supervisors in its 
capacity as the state-authorized governing body of the Successor Agency. This appeal 
process exceeds the requirements of CEQA, and was not created as a means of complying 
with Public Resources Code section 21151, subdivision (c), which sets forth the CEQA 
requirement relating to administrative appeals where an elected decisionmaking body exists 
for a local lead agency. That statute does not apply here. 

In general, the Board of Supervisors of the City and County of San Francisco is an elected 
body for the purpose of serving as the governing body of the City and County of San 
Francisco. In contrast, the successor agency is a separate legal entity from the City and 
County of San Francisco, created by the state legislature. The Board of Supervisors thus is 
not an elected body for the purpose of acting as the governing body of the successor agency. 
Further, as the governing body of the Successor Agency, it has no decisionmaking role over 
the Project’s land uses or its compliance with the Plan. As pointed out above, the approval 
actions required by OCII for the GSW Event Center project do not involve any approval 
action by the Board of Supervisors acting in its capacity as the governing body of the 
successor agency. Accordingly, Public Resources Code section 21151(c) is not applicable to 
the GSW Event Center project SEIR certification. 

In short, the successor agency does not have an elected decisionmaking body. While the 
Board of Supervisors serves as the successor agency, “[w]ell-established and well-
recognized case law holds that the mere fact that the same body of officers acts as the 
legislative body of two different governmental entities does not mean that the two different 
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governmental entities are, in actuality, one and the same.” (Pacific States Enterprises, Inc. v. 
City of Coachella (1993) 13 Cal.App.4th 1414, 1424.)  

This conclusion is consistent with the holding in No Wetlands Landfill Expansion v. County of 
Marin (2012) 204 Cal.App.4th 573 (No Wetlands). In No Wetlands, the court held that the 
Marin County Board of Supervisors did not constitute the elected decisionmaking body of 
the Marin County Environmental Health Services (“Marin EHS”) for the purposes of CEQA. 
(Id. at p. 586.) In reaching this conclusion, the court noted that the Marin EHS was certified 
by California’s Department of Resources Recycling and Recovery (“CalRecycle”) pursuant to 
the California Integrated Waste Management Act of 1989 (“Waste Act”) to implement the 
Waste Act. (Id. at p. 578.) The court also explained that certain actions by Marin EHS were 
subject to review and concurrence by CalRecycle. (No Wetlands, supra, 204 Cal.App.4th at 
p. 581.) In consideration of relevant Waste Act provisions, the court determined:  

Marin EHS is the local enforcement agency under the Waste Act and the lead agency 
under CEQA. Marin EHS is a separate and distinct legal entity from Marin County. 
Marin EHS’s decisionmaking body is its deputy director. Marin EHS has no elected 
decisionmaking body. While the Board of Supervisors is an elected governing body, it 
is not a decisionmaking body of Marin EHS. 

(No Wetlands, supra, 204 Cal.App.4th at p. 584.) 

As a result, the court held Public Resources Code section 21151 does not require “Marin 
EHS’s EIR certification… [be] appeal[able] to the Board of Supervisors, which is not a 
decisionmaking body” with authority over projects approved by Marin EHS. (Id. at p. 586.)  

As a result, the court held Public Resources Code section 21151 does not require “Marin 
EHS’s EIR certification… [be] appeal[able] to the Board of Supervisors, which is not a 
decisionmaking body” with authority over projects approved by Marin EHS. (Id. at p. 586.)  

The same conclusion is appropriate here. In this case, the Board of Supervisors serves as the 
successor agency solely under the Redevelopment Dissolution Law, in a separate and 
distinct capacity as an unelected body.  

Further, as noted in El Morro Community Assn. v. California Dept. of Parks & Recreation (2004) 
122 Cal.App.4th 1341, 1350, section 21151 does not apply to state agencies. CEQA includes 
no similar administrative appeal requirement for state agencies. Under Redevelopment 
Dissolution Law, successor agencies generally “succeed to the organizational status of the 
former redevelopment agency…” under the Community Redevelopment Law. (Health & 
Safety Code, § 34173, subd. (g); see also id., subd. (a) [“Except for those provisions of the 
Community Redevelopment Law that are repealed, restricted, or revised pursuant to the act 
adding this part, all authority, rights, powers, duties, and obligations previously vested with 
the former redevelopment agencies, under the Community Redevelopment Law, are hereby 
vested in the successor agencies”].)  
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The Community Redevelopment Law does not directly define redevelopment agencies as 
either a state or local agency; the Community Redevelopment Law only provides that 
“[t]here is in each community a public body, corporate and politic, known as the 
redevelopment agency of the community.” (Health & Safety Code, § 33100.) The Supreme 
Court previously interpreted similar language under the Housing Authorities Law to mean 
that the “housing authority was created as a state agency, ‘a public body corporate and 
politic’ and is not an agent of the city in which it functions.” (Housing Authority of Los Angeles 
v. Los Angeles (1952) 38 Cal.2d 853, 861, interpreting Health & Safety Code, § 34240 [“In each 
county and city there is a public body corporate and politic known as the housing authority 
of the county or city”].) Additionally, in City of Cerritos v. State of California (2015) 239 
Cal.App.4th 1020, 1041, the court held successor agencies are not local agencies within the 
meaning of Proposition 1A. However, an agency may serve as a state agency for some 
purposes and a local agency for others. (Lynch v. San Francisco Hous. Auth. (1997) 
55 Cal.App.4th 527, 534.)  

Although CEQA classifies redevelopment agencies as local agencies for purposes of CEQA 
(see, e.g., Pub. Resources Code, § 21062), the intent and plain language of the 
Redevelopment Dissolution Law must control in the determination of whether successor 
agencies should be viewed as state agencies for the purposes of CEQA. The state created 
successor agencies “to expeditiously wind down the affairs of the dissolved redevelopment 
agencies and to provide the successor agencies with limited authority that extends only to 
the extent needed to implement a wind down of redevelopment agency affairs.” (Stats 2011-
2012 1st Ex Sess ch 5 § 1.) To achieve the state objective to dissolve redevelopment agencies, 
the Redevelopment Dissolution Law provides the state with substantial oversight over 
successor agencies. For example, if a city, county, city and county, or entity forming a joint 
powers authority does not elect to subsume the separate legal capacity as a successor 
agency, then the Redevelopment Dissolution Law authorizes the Governor to create an 
authority to serve as the successor agency. (Health & Safety Code, § 34173, subd. (d)(3); see 
also Health & Safety Code, § 34179, subds. (b), (k) [establishing a process by which the 
Governor may fill successor agency oversight board vacancies throughout the state].) 
Furthermore, a successor agency lacks the authority to “transfer any powers or revenues of 
the successor agency to any other party, public or private, except pursuant to an enforceable 
obligation on a Recognized Obligation Payment Schedule approved” by the State 
Department of Finance. (Health & Safety Code, § 34177.3, subd. (c); see also Health & Safety 
Code, § 34178, subd. (c) [prohibiting a successor agency from entering certain agreements 
with the local agencies unless relating to an obligation authorized by the State Department 
of Finance]; see also Health & Safety Code, § 34179, subd. (h) [with certain exceptions, 
successor agency oversight board actions must be submitted to the State Department of 
Finance and only become effective after the State Department of Finance has an opportunity 
to review the action].) Finally, the Redevelopment Dissolution Law gives the State 
Department of Finance the authority to dissolve successor agencies after all enforceable 
obligations have been retired or paid off, all real property has been disposed of, and all 
outstanding litigation has been resolved, if any. (Health & Safety Code, § 34187, subd. (d).) 
This state oversight demonstrates that successor agencies, unlike former redevelopment 
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agencies, should be viewed as state agencies rather than local agencies for the purposes of 
CEQA.  

Furthermore, while successor agencies succeeded to the organizational status of the former 
redevelopment agency under the Community Redevelopment Law, the Redevelopment 
Dissolution Law demonstrates that successor agencies did not automatically take on the 
status of redevelopment agencies for the purposes of other laws. For example, existing law 
establishes that redevelopment agencies are treated as local agencies for the purpose of the 
Ralph M. Brown Act (Chapter 9 (commencing with Section 54950) of Part 1 of Division 2 of 
Title 5 of the Government Code) (“Brown Act”). (See, e.g., Stockton Newspapers v. 
Redevelopment Agency (1985) 171 Cal.App.3d 95, 105 [holding a redevelopment agency 
violated the Brown Act].) Nevertheless, the Redevelopment Dissolution Law provides that a 
successor agency is a “local entity” for the purposes of the Brown Act. (See, e.g., Health & 
Safety Code, § 34173, subd. (g).) If the Legislature intended that successor agencies automatically 
assume the status of redevelopment agencies for purposes of all laws, it would have been 
unnecessary for the Redevelopment Dissolution Law to define the status of successor agencies 
for the purposes of the Brown Act. (Woodland Joint Unified School Dist. v. Commission on 
Professional Competence (1992) 2 Cal.App.4th 1429, 1442 [when interpreting a statute “where 
possible, every clause and word of a statute should be given effect and meaning”].) 

The Redevelopment Dissolution Law does not provide that a successor agency constitutes a 
“local entity” for any other purpose. The Legislature could have made successor agencies 
local agencies for the purposes of CEQA if it desired to do so. It must be presumed that the 
Legislature intended everything in a statutory scheme, and statutes must not be read to omit 
expressed language or to include omitted language. (Tyrone W. v. Superior Court (2007) 151 
Cal.App.4th 839, 850; see also Miklosy v. Regents of University of California (2008) 44 Cal.4th 
876, 896 [“when the Legislature uses a critical word or phrase in one statute, the omission of 
that word or phrase in another statute dealing with the same general subject generally 
shows a different legislative intent”].) 

In consideration of the plain language of the Redevelopment Dissolution Law and the level 
of involvement and oversight by the state in the affairs of a successor agency, OCII 
concludes that successor agencies, unlike a redevelopment agencies, are properly viewed as 
state agencies for the purposes of CEQA. This conclusion is analogous to the holding in 
County of Los Angeles v. Continental Corp. (1952) 113 Cal.App.2d 207 (Continental Corp.). In 
Continental Corp., the court concluded that the Los Angeles County Board of Supervisors, 
when serving in its separate role as the Los Angeles County Flood Control District, 
constituted a “state officer[], and any action taken by such board… [was] not action by the 
Board of Supervisors of the County of Los Angeles, as such, or of the county of Los 
Angeles.” (Id. at pp. 219-220.)  

For all of the above reasons, OCII finds that Public Resources Code section 21151 does not 
require an appeal be made available from OCII’s action approving the project and certifying 
the Final SEIR to the Board of Supervisors either in its elected capacity as the governing 
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body of the City and County of San Francisco or in its separate capacity as the successor 
agency. Nevertheless, while CEQA does not require an administrative appeal, OCII 
exercised its discretion to provide for an appeal to the Board of Supervisors in its capacity as 
successor agency with respect to EIR certifications for Environmental Leadership Projects to 
provide further opportunity for public participation in the administrative process.  

_________________________ 

Issues Raised by Late Commenters on General Comments on Environmental Topics 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA20L7-19 O-MBA20L7-31 O-MBA20L7-34 O-MBA20L7-38 
O-MBA28L11-3    

_________________________ 

For the reasons stated in this letter we believe that the Event Center EIR, amended after the DSEIR 
review, continues to reflect significant shortcomings that will result in unmitigated, significant, and 
excessive air quality impacts during the project’s construction and then across its operational 
lifetime. Due to serious issues with M-AQ-1’s construction, we believe that it cannot practicably 
provide the emission reductions claimed for it, and that the benefit of emissions from trips already 
on the books and associated with the Oakland Oracle Arena, to reduce the complement of all new 
Event Center trip-related emissions, is not acceptable under CEQA. In addition, serious questions 
remain regarding costs, availability, and sustained durability of tons of emission credits, likely 
underestimated due to flaws noted in this letter, that will be needed by the project to reduce its 
ozone precursor impacts to less-than-significant levels. (Mission Bay Alliance, Thomas N. Lippe, 
letter, November 2, 2015 [O-MBA20L7-19]) 

_________________________ 

Due to all of the foregoing and other issues not yet addressed in these comments, the SEIR 
transportation and circulation section is inadequate and unsuited for certification. (Mission Bay 
Alliance, Thomas N. Lippe, letter, November 2, 2015 [O-MBA20L7-31]) 

_________________________ 

In general, these new analyses and discussions do not appear to support the conclusions and 
findings, or provide adequate responses to the prior public comments in these Sections. Given the 
short time available for these comments, we would recommend requesting an extension to be able 
to more fully review the Lead Agency responses and their analyses from a technical perspective to 
be able to provide comments on more sections or expand on our comments. (Mission Bay Alliance, 
Thomas N. Lippe, letter, November 2, 2015 [O-MBA20L7-34]) 

_________________________ 

SUMMARY 

In our opinion, the Responses by the Office of Community Investment and Infrastructure failed in 
part or in total to respond to our original analyses in several areas. In general, the biological 
elements of the Response (and provided supporting analyses) lacked technical foundation, ignored 
or misconstrued our analytical points, or conflated technically correct elements in such a way as to 
lead to incorrect interpretations. Response BIO-1, General Approach to the Analysis, was not 
addressed in detail since we believe that no substantive changes have been made to the Biology 
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section and our prior comments still apply. Additional comments that relate back to the BIO-1 
Response are also found in the following comments. (Mission Bay Alliance, Thomas N. Lippe, letter, 
November 2, 2015 [O-MBA20L7-38]) 

_________________________ 

Please refer to the following letters previously submitted and incorporated by reference: 

From the Law Offices of Thomas N. Lippe: 

(1) November 2, 2015, letter to OCII and Planning Department re: Comments on Final Subsequent 
Environmental Impact Report for the Warriors Arena Project Re Air Quality, Transportation, 
Hydrology, Water Quality, Biological, and Noise Impacts, including: 

(2) As Exhibit A thereto, a November 2, 2015, letter from John Farrow, including  

(3) As Exhibit 1 to Exhibit A, November 2, 2015, letter report from Paul Rosenfeld and Jessie Jaeger 
of SWAPS to Thomas Lippe, re Comments on the Event Center and Mixed-Use Development Project 
at Mission Bay Blocks 29-32. 

(4) As Exhibit C thereto, a November 2, 2015, report by Greg Gilbert, Autumn Wind Associates. 

(5) As Exhibit F thereto, a November 2, 2015, letter from Dan Smith. 

(6) As Exhibit G thereto, a November 2, 2015, letter from Larry Wymer. 

(7) As Exhibit H thereto, a November 2, 2015, letter from Matt Hageman. 

(8) As Exhibit I thereto, a November 2, 2015, letter from Erik Ringelberg and Kurt Balasek. 

(9) As Exhibit J thereto, a November 2, 2015, letter from Erik Ringelberg. 

(10) As ExhibitK thereto, a July 16, 2015, BSK TechnicalMemorandumRegardingtheProposed Warrior 
Arena Wetland Features by Erik Ringelberg and Kevin Grove. 

(11) As Exhibit L thereto, an October 29, 2015, Draft Waters and Wetland Delineation Report 
Proposed Mission Bay Development, Blocks 29-32 San Francisco, California, by Erik Ringelberg and 
Kevin Grove of BSK Associates. 

(12) November 2, 2015, letter to OCII re: Warriors Arena Project: Violation of Variance Requirement. 

(13) November 5, 2015, letter to Planning Commission re: Warriors Arena Project: Planning Codes 
section 321 and 305, General Plan Inconsistency and CEQA Findings. 

(14) July 24, 2015, letter regarding impacts on Hydrology, Water Quality, and Biological Resources, 
including: 

(15) July 21, 2015, letter report authored by Matt Hageman, P.G., C.Hg., QSD, QSP; 

(16) July 21, 2015, letter report authored by Erik Ringelberg, B.Sc., M.Sc., Ph.D candidate; and Kurt 
Balasek, PG, CHg, QSD. 

(17) July 25, 2015, letter regarding impacts on Noise and Vibration, including: 

(18) July 24, 2015, letter report authored by acoustic engineer Frank Hubach. 

(19) July 26, 2015, letter regarding impacts on Air Quality, including: 

(20) July 19, 2015, letter report authored by Greg Gilbert; and 

(21) July 20, 2015, letter report authored by Paul Rosenfeld, Ph.D, and Jessie Jagger. 

(22) July 27, 2015, letter regarding impacts on Transportation, including: 

(23) July 23, 2015, letter report authored by traffic engineer Dan Smith; and 

(24) July 21, 2015, letter report authored by traffic engineer Larry Wymer. 
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From the law firm of Soluri Meserve: 

(25) November 3, 2015, Letter to the San Francisco Municipal Transportation Agency, Board of 
Directors regarding their November 3, 2015, Agenda Item No. 13. 

(26) November 2, 2015, Letter to the OCH and San Francisco Planning Department regarding the 
Environmental Review for Warriors Event Center and Mixed-Use Development at Mission Bay 
Blocks 29-32. 

(27) October 20, 2015, letter to the San Francisco Planning Department regarding Supplemental 
Comments on Environmental Review for Warriors Event Center and Mixed-Use Development at 
Mission Bay Blocks 29-32 - Updated Soil and Screening Levels. 

(28) October 7, 2015, Letter to the San Francisco Planning Department regarding Supplemental 
Comments on Environmental Review for Warriors Event Center and Mixed-Use Development at 
Mission Bay Blocks 29-32 - Clean Water Act 404 and CZMA Consistency. 

(29) July 9, 2015, Letter to the San Francisco Planning Department regarding Notice of Incomplete 
Record for Warriors Event Center Environmental Review. 

(30) 9. July 26, 2015, letter regarding impacts on Geology and Soils, Recreation, Hazardous Materials, , 
Greenhouse Gases, Wind and Shadow, Utilities and Service Systems, Public Services, Energy and 
Urban Decay, including: 

(31) July 22, 2015, letter report authored by air quality professionals Patrick Sullivan, CPP, REP A, and 
Joh Henkelman, regarding Greenhouse Gas Emissions; 

(32) July 22, 2015, letter report authored by geotechnical engineer Lawrence Karp, CE, CEG, 
regarding Geology and Soils impacts; 

(33) July 22, 2015, letter report authored by engineering geologist Marin Cline, CEG, and 
hydrogeologist Kurt Balasek, PG, CHg, QSD, regarding Geology and Soils impacts); 

(34) July 22, 2015, letter report authored by geotechnical engineer Martin Cline, GEG and Kurt 
Balasek, PG, CHg, QSD, regarding Hazardous Materials; and (35) July 22, 2015, letter report authored 
by economist Philip King, Ph.D., regarding Urban Decay. 

(36) June 29, 2015, letter regarding the City's failure to comply with AB 900 record keeping 
procedures and the resultant ineligibility of the Project for AB 900's litigation fast track procedures.  

From the Brandt-Hawley Law Group: 

(37) October 13, 2015, letter to the OCH the potentially-feasible alternate site adjacent to Pier 80. 

(38) November 3, 2015, letter to the OCH regarding inadequate CEQA findings and inadequate SEIR 
responses to comments relating to land use plan inconsistencies, potentially-feasible project 
alternatives, and cultural resources. 

(39) 8. July 26, 2015, letter regarding impacts on Land Use, Aesthetics, Cultural Resources, and 
Project Alternatives. 

From Thomas Lippe, Susan Brandt-Hawley, Patrick Soluri, and Osha Meserve jointly: 

(40) July 26, 2015, letter regarding EIR tiering; 

(41) July 26, 2015, letter regarding litigation streamlining under AB 900. 

(Mission Bay Alliance, Thomas N. Lippe, letter, November 9, 2015 [O-MBA28L11-3]) 

_________________________ 
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Response to Late Comment ERP-6: on General Comments on Environmental Topics 
The comments in this category are general statements regarding overall concerns with the 
SEIR or potential impacts on various environmental topics. Due to the lack of specific 
information in these comments, the responses to those comments are incorporated in the 
specific responses to specific comments on the same topic. 

Comment O-MBA20L7-19 
Please refer to Section 9 of this Exhibit D regarding Response to Late Comments on Air 
Quality, as well as to RTC document Section 13.13. 

Comment O-MBA20L7-31 
Please refer to Section 8 of this Exhibit D regarding Responses to Late Comments on 
Transportation, as well as to RTC document Section 13.11. 

Comment O-MBA20L7-34 
This comment does not provide any specific information to support its claim, and the 
commenter is referred to this entire Exhibit D and the entire RTC document for responses to 
comments on the SEIR. Given that the commenter has submitted at least a dozen letters on 
the SEIR since publication of the RTC document, including on the order of 1,000 pages of 
comments, OCII believes that the commenter has had adequate time to review the RTC 
document and that no extension in review time is warranted. 

Comment O-MBA20L7-38 
Please refer to Section 15 of this Exhibit D regarding Responses to Late Comments on 
Biological Resources, as well as to RTC document Section 13.19. 

Comment O-MBA28L11-3 
OCII has received the various letters and exhibits listed by the commenter, and responses to 
all substantive comments in those letters are included in this Exhibit D and/or in the RTC 
document. Please see Table 1 in Section 1 of this Exhibit D for the appropriate comment 
letter codes for letters submitted at the time of or subsequent to publication of the RTC 
document. Please see Chapter 11 of the RTC document for the comment letter codes for 
comments included in the RTC document. Responses to all substantive comments, as 
designated by their comment code, are provided either in this Exhibit D and/or in the RTC 
document, organized by topic.  

_________________________ 
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SECTION 8: RESPONSES TO LATE COMMENTS ON TRANSPORTATION 

The comments and corresponding responses in this section cover topics analyzed in SEIR 
Section 5.2, Transportation, as augmented in RTC document Section 13.11. These include 
topics related to: 

• Issue TR-1: Methodology, Analysis Scenarios  
• Issue TR-2: Methodology, Analysis Locations  
• Issue TR-3: Methodology, Baseline Conditions  
• Issue TR-4: Methodology, Trip Generation 
• Issue TR-5: Methodology, Travel Modes 
• Issue TR-6: Methodology, Traffic LOS 
• Issue TR-7: Methodology, Transit Capacity Utilization  
• Issue TR-8: Methodology, Cumulative Analysis Year and Context 
• Issue TR-9: Methodology, Adequacy of Transportation Analysis 
• Issue TR-10: Traffic Impacts 
• Issue TR-11: Transit Impacts, BART 
• Issue TR-12: Loading Impacts 
• Issue TR-13: Emergency Vehicle Access Impacts 
• Issue TR-14: Construction-related Transportation Impacts 
• Issue TR-15: Parking 
• Issue TR-16: Helipad Impacts 
• Issue TR-17: Off-site Parking Mitigation 

Issues Raised by Late Commenters on Methodology, Analysis Scenarios and Trip 
Generation 
This response addresses all or part of the following comments, which are quoted below: 

A-Caltrans2-1 O-MBA20L7-20   

_________________________ 

Reply to Response TR-2a 
Caltrans notes that the RTC Document addresses turning traffic volumes under 2015 Existing Plus 
Convention Event and 2015 Existing Plus Basketball Game. Yet, traffic analysis under Basketball 
Game Only and Convention Only Conditions are not provided. As mentioned in Caltrans' previous 
letter, we recommend the report include traffic turning movement per study intersection under 
Basketball Game Only and Convention Only Conditions separately for complete comparison review 
purposes. (California Department of Transportation (Caltrans), Patricia Maurice, letter, November 2, 
2015 [A-Caltrans2-1]) 

_________________________ 

Section 13.11.3, Response TR-2a 

This section, in part, replies to our comments now labeled by the City as O- MBA10L4-15 and O-
MBA10L4-17. 

Re MBA10L4-15: 
MBA10L4-15 points out that while the DSEIR evaluated the Project's transportation with 
implementation of a Special Events Transit Service Plan in the context of six different event 
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scenarios, it only evaluates the Project's transportation impacts without the a Special Events Transit 
Service Plan in the context of only one event scenario (without Giants game but with Basketball 
game). It requests the analysis without the a Special Events Transit Service Plan in the context of for 
all six of the event scenarios that were evaluated assuming the Special Events Transit Service Plan 
was in place. 

There are several problems with the City's reply to this comment. 

• The reply claims that the scenario of an overlapping evening game at AT&T Park with a 
Basketball event at the proposed Project without the Special Event Transit Services Plan taking 
place is a "worst-of-the-worst scenarios" that could only happen about 9 times a year, and then 
only if Muni were unable to deliver those services. However, with the Project located just a 
block from the emergency entrances to the UCSF hospitals, "worst-of-the-worst scenarios" are 
germane considerations for potential impacts on patient access to emergency facilities and the 
ordinary or special access/egress of emergency service providers. 

• Despite the City's assertion that funding of Muni's Special Event Transit Services Plan is 
guaranteed, this funding is dependent on allocation of General Funds and discretionary 
transportation funds to this purpose, with such future allocations not guaranteed.  

• The response also points to Mitigation Measure M-TR-18: Auto Mode Share Performance 
Standard and Monitoring as providing measures that could be implemented in the event Muni's 
Special Event Transit Services Plan is not implemented. However, many of the potential action 
measures in M-TR-18 are vague and conditional, and strict monitoring and enforcement is 
unlikely if the City through Muni has failed to deliver its promised Special Event Transit Services 
Plan. 

• The response, although admitting no quantitative analysis of an overlapping Giants event at 
AT&T Park with an evening Basketball event at the Project and without implementation of the 
Muni Special Event Transit Services Plan was prepared, claims that the DSEIR essentially covers 
this situation for intersections and freeway ramps by having quantitatively analyzed the scenario 
of an evening Basketball Event with no Giants Event and no Special Event Transit Services Plan 
(Impacts TR-18 and TR-19) by virtue of having stated that these impacts would be additive to 
impacts in the "existing conditions without evening Giants event scenario" (Impacts TR-2 and 
TR-3) or to Impacts TR-11 and TR-12 (existing conditions with a Giants Event at AT&T Park). The 
problem with this is that the simple statement that the impacts are additive provides the public 
with no measure of the severity of the combined impacts. 

• The response also notes that Impact TR-20 presents Muni transit impacts for the weekday 
evening Basketball scenario without an overlapping Giants game or implementation of the Muni 
Special Event Transit Services Plan and adds text stating as follows: "Impacts to the T Third and 
22 Filmore [sic] would be in addition to the significant impacts identified for the proposed 
project with implementation of the Muni Special Event Transit Services Plan in Impact TR- 13 for 
conditions with an overlapping SF Giants evening game." It then concludes, "The revision does 
not change the analysis or conclusions presented in the SEIR." The problem with this part of the 
response, like that related to the impacts on intersections and freeway ramps is that the simple 
statement that the impacts are additive fails to inform the public of the extent of the change in 
severity of the impacts. 

• With regard to failure to consider cumulative scenarios that lack implementation of the Muni 
Special Event Transit Services Plan, this failure is not remedied by addition of text to the SEIR 
that specify that cumulative analysis for the Basketball game scenarios include assumption of 
implementation of the Muni Special Event Transit Services Plan. Since the SETSP is not 
guaranteed funding in perpetuity and there is no assurance that Muni vehicles and personnel 
resources will be able to be devoted to this special service in lieu of serving regular transit 
needs, this change in language does not relieve the deficiency of the SEIR's failure to consider 
the cumulative scenario in absence of the Muni Special Event Transit Services Plan. 
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As a consequence of these flaws, Response TR-2a related to MBA10L4-15 is inadequate. 

Re MBA10L4-17 
Comment O-MBA10L4-17 is part of a stream of comment demonstrating why the DSEIR is 
inadequate for having unreasonably understated the amount of weekday evening arena event 
access travel would occur during the evening commute peak hour (see our comment now labeled O-
MBA10L4-16 for related discussion). Responding to this apart from the related issues in O-MBA10L4-
16 evades the compelling nature of the joint comments that the DSEIR has understated the numbers 
of weekday evening basketball event attendees actually traveling on the transportation system in 
the evening commute peak hour (5 to 6 PM).  

As to the direct substance of the comment and response, the DSEIR's decision to base the analysis of 
weekday evening games on a presumed starting time of 7:30 was predicated on experience over 3 
seasons when the Warriors were a poor to marginal team and games starting earlier in the evening 
(at about 6 pm) averaged only 2.5 games per season. The comment documented that based on the 
2014/2015 season performance, the combined total of weeknight regular season and playoff games 
starting at 6 pm (the normal start time for nationally televised weeknight games played on the West 
Coast) could easily be 16 games per season over the next several years or beyond. The inadequacies 
of the SEIR reply are as follows: 

• The reply notes that the 2 to 3 preseason and up to 16 postseason games - number variable - 
(and in actuality, though not admitted in the response, a number of regular season games as 
well) could have a 6pm weekday start time. It also admits that such games would worsen traffic 
in the weekday peak commute period from conditions reported in the SEIR (failing to admit also 
adversely impacting transit and also failing to quantify the increase in severity of impacts on 
weekday pm commute peak. It claims that these start times are driven by such factors as TV 
deals, other team's travel schedules and outcomes of postseason series that are beyond the 
abilities of the Warriors to control - although it is nonsense for the response to imply that those 
considerations make the Project's significant impacts in the circumstances of these earlier-start 
events any less significant. 

• The response claims that the quality of the team will vary from year to year and claims that this 
will make the situation of large numbers of national telecasts that might start at 6 pm 
inconsistent over the time horizon considered in the SEIR. This is a speculation not consistent 
with precedent. Once a team has achieved an iconic status and national following (as the 
Warriors have done in the recent season with winning the league championship and the most 
valuable player award and with the shiny new venue comprised by the Project reinforcing that 
iconic status), the number of nationally televised weeknight games (6 pm starts) is likely to 
increase over the next several seasons, and to reoccur despite hiccups in individual seasons 
(witness the pervasive national attraction to the Lakers and Celtics despite several bad seasons, 
or, in another sport, Notre Dame football). Moreover, the project arena may be used for other 
major weekday capacity events such as the NCAA basketball tournament quarter- and semi-
finals that would have start times dictated by national TV (that is, 6 pm). Hence, the response's 
conclusion that "it is unlikely that this scenario [a large number of nationally televised weekday 
games starting at 6 pm] would occur on a regular basis during the time horizon addressed by the 
SEIR" is non-factual, speculative and inconsistent with the good faith effort to disclose impact 
that CEQA demands. 

• Finally, the response claims that "consistent with common practice in the transportation 
planning profession, the SEIR includes an analysis of the highest demand with the most frequent 
conditions for evening events ...". We agree that the 7:30 start time is probably the most 
frequent weekday evening start time likely to occur. But the SEIR is in error and misleading in 
proclaiming that it is consistent with common practice in the transportation planning profession 
to only study the high-demand situation that occurs most frequently. In fact, when a high 
demand scenario that is not the most frequently occurring but is one that occurs frequently 
enough to be significantly impactful, it is the common practice in the transportation planning 
profession to study that frequent-enough circumstance as a separate scenario on a CEQA or 
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other analysis. A good example of this is normal transportation planning practice with respect to 
major regional shopping centers. Studies are performed for an average weekday, and because 
shopping centers have their highest travel peaks on Saturday, for an average Saturday; these are 
the most frequently occurring peak conditions. But because shopping center travel has its 
highest peaks in the Thanksgiving to day-after-New Year holiday season and because the peaks 
in that approximately 38 day season occur frequently enough to be significantly impactful on 
their own and pose impacts of different severity than on the average weekday and average 
Saturday, normal transportation planning practice is to evaluate holiday shopping season 
weekday and Saturday impacts as separate scenarios. Another example is in the Napa Valley. 
There, it is the practice to evaluate a project's transportation impacts for the average weekday 
and average Saturday (which are the most frequently occurring impact situations) and to also 
evaluate impacts in the "crush" (harvest) season as a separate case as well because those 
impacts, occurring over a four to six week period are frequent enough and of such severity in 
comparison to annual averages to warrant consideration as a separate impact case. 

• This matter cannot be dismissed as a disagreement among experts. A compelling argument that 
the SEIR should have evaluated a case scenario for weeknight capacity Basketball games starting 
at 6 pm is the fact that the SEIR did evaluate a scenario where there are an overlapping capacity 
Basketball event at the proposed Project and a Giants game at AT&T Park on a weekday 
evening. The SEIR claims that that type of overlapping event is likely to occur only about 9 times 
per year. It is obvious that, if a nine times per year occurrence rate is sufficient to require the 
SEIR to evaluate the Project in the context of that overlapping scenario, then the SEIR should 
also evaluate the weeknight 6 pm Basketball start scenario which is likely to occur more than 9 
times per year in many years of operation. 

• The fact that two hospital emergency entrances and the entries for emergency caregivers are 
located within a block of the Project site make the need for the SEIR to specifically evaluate 
impacts and mitigation in the 6 pm weekday event start scenario all the more compelling. 

Hence, considering all of the above, the SEIR should have evaluated weekday Basketball events 
starting at 6 pm and is inadequate for not having done so. (Mission Bay Alliance, Thomas N. Lippe, 
letter, November 2, 2015 [O-MBA20L7-20]) 

_________________________ 

Response to Late Comment TR-1: Methodology, Analysis Scenarios  
In response to Caltrans’ comment, Response TR-2a in the RTC document stated that 
Appendix TR Figures 6a and 6b present the existing plus project traffic volumes for the 
weekday p.m. peak hour for the Convention Event scenario, and Figures 7a and 7b present 
the existing plus project traffic volumes for the weekday p.m. peak hour for the Basketball 
Game scenario. As these figures show, the traffic volumes for the two scenarios are 
presented separately. The traffic impact analysis at these intersections is presented in 
Impact TR-4, and calculation sheets are provided in Appendix TR. While project-only 
volumes are not presented on separate figures, Appendix Figures 1 through 4 present the 
existing traffic volumes, and project volumes can be calculated by subtracting the existing 
plus project traffic volumes from the existing traffic volumes.  

It is unclear what is meant by “Basketball Game Only and Convention Only Conditions” in 
the comment. Traffic analysis of only the vehicle trips generated by a basketball game or a 
convention without the background existing traffic volumes was not conducted, and a 
basketball game would be unlikely to occur on a same day as a convention event due to the 
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timing and logistical challenges associated with maintenance between events and 
modification of equipment set-up (e.g., seating configurations, floor material, and audio and 
visual equipment requirements) for different event types. 

As described in the RTC document, only the Basketball Game scenario without an 
overlapping SF Giants evening game at AT&T Park was analyzed in the SEIR both without 
and with implementation of the Muni Special Event Transit Service Plan. The Muni Special 
Event Transit Service Plan is a component of the proposed project and thus is expected to 
occur. Even so, the purpose of analyzing conditions without the Muni Special Event Transit 
Service Plan was to be conservative in the assessment of transportation impacts, in the 
unanticipated (and unlikely) event that Muni would reduce or eliminate the proposed Muni 
Special Event Transit Service Plan. A benefit of such analysis was to determine the extent to 
which the Muni Special Event Transit Service Plan would reduce traffic impacts compared 
to a hypothetical scenario in which the project sponsor had not committed to such a plan as 
part of its proposed project. Such analysis of “project features” that have a tendency to 
reduce impacts is encouraged by CEQA case law, and in particular by the case Lotus v. 
Department of Transportation (2014) 223 Cal.App.4th 645 (Lotus), which (ironically) the 
Mission Bay Alliance, in other contexts, has claimed that OCII has improperly ignored. 

The quantitative analysis of the Basketball Game scenario with an overlapping SF Giants 
evening game at AT&T Park without the Muni Special Event Transit Service Plan was not 
included in the SEIR as it represents a worst-of-the-worst scenario, which would be expected 
to occur, on average, about nine times a year, and then only if Muni was unable to provide 
the additional services included in the Muni Special Event Transit Service Plan. Not every 
possible project condition needs to be included in the SEIR analysis. Indeed, the courts have 
been clear that CEQA does not require that an EIR address a “worst case” scenario. (Napa 
Citizens for Honest Government v. Napa County Board of Supervisors (2001) 91 Cal.App.4th 342, 
373, citing Towards Responsibility in Planning v. City Council (1988) 200 Cal.App.3d 671, 681.) 
Rather, consistent with good – that is, realistic –planning, lead agencies are only required to 
consider “reasonably anticipated future development.’” (Save Round Valley Alliance v. County 
of Inyo (2007) 157 Cal.App.4th 1437, 1453.) Here, consistent with the Lotus decision, the 
analysis scenarios included in the SEIR provide information to the public and decision 
makers that traffic and Muni transit conditions would be worse without the Muni Special 
Event Transit Service Plan for conditions without and with an overlapping SF Giants Game 
at AT&T Park. The fact that OCII conducted an analysis of the Basketball Game scenario 
without the Muni Special Event Transit Service Plan does not mean that the scenario 
addressed therein is probable or likely to occur. Indeed, it is not.  

As discussed in the SEIR on p. 5.2-80 and the RTC document on p. 13.11-9, it is fully 
anticipated that the Muni Special Event Transit Service Plan would be provided. Substantial 
evidence indicates it is very likely to be implemented. On November 3, 2015, the SFMTA 
unanimously approved a resolution (Resolution 15-154) agreeing to the Event Center 
Expenditure Plan for transportation capital and operating costs of providing transit, traffic 
enforcement, street sweeping and public safety services outside the premises are fully 
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funded through the life of the project. In the event that the Muni Special Event Transit 
Service Plan is not implemented, Mitigation Measure M-TR-18: Auto Mode Share 
Performance Standard and Monitoring has been identified and adopted as part of the 
Mitigation Monitoring and Reporting Program as a back-up strategy (see pp. MMRP-16 to 
MMRP-20.). Mitigation Measure M-TR-18 provides an extensive list of measures the project 
sponsor must implement as necessary to achieve the specific auto-mode share performance 
standard set forth in the measure (not more than 53 percent of private auto use for weekday 
events with 12,500 or more attendees; not more than 59 percent of private auto use for 
weekend events with 12,500 or more attendees). This measure thus provides further 
assurance that, during larger events, specific steps will be taken (either through the 
Muni Special Events Transit Service Plan, or through Mitigation Measure M-TR-18) to 
increase transit ridership, and to reduce reliance on private vehicles. OCII disagrees with the 
commenter that it is unlikely that the mitigation measure would be implemented and 
monitored. (See Environmental Council of Sacramento v. City of Sacramento (2006) 
142 Cal.App.4th 1018, 1036 [“[a] public agency can make reasonable assumptions based on 
substantial evidence about future conditions without guaranteeing that those assumptions 
will remain true”]; City of Del Mar v. City of San Diego (1982) 133 Cal.App.3d 401, 412 [court 
rejects attack on the use of future growth projections in an EIR, even though “[t]he accuracy 
of these projections must, of course, await the passage of time”]; Neighbors for Smart Rail v. 
Exposition Metro Line Construction Authority (2013) 57 Cal.4th 439, 465-466 [Supreme Court 
upholds the conclusion that a mitigation measure requiring the lead agency to work with 
other local agencies to implement a parking permit program would reduce impacts to less 
than significant levels, even though the lead agency “cannot guarantee local governments 
will cooperate to implement” the program; project opponents’ speculation that local 
agencies would not cooperate “is not sufficient to show the agency violated CEQA by 
adopting this mitigation measure”]. Cf. Berkeley Hillside Preservation v. City of Berkeley (2015) 
60 Cal.4th 1086, 1120 [under CEQA, the proper focus of analysis is the project as approved; 
the agency need not speculate about what will occur in the event some component of the 
project will fail].) 

Because the Muni Special Event Transit Service Plan was incorporated into the project 
description, the 2040 cumulative analysis also includes analysis of events with implementation 
of the Muni Special Event Transit Service Plan. Mitigation Measure M-TR-18: Auto Mode 
Share Performance Standard and Monitoring would ensure that a reduction in private auto 
mode share is achieved with or without implementation of the Muni Special Event Transit 
Service Plan. Additional analysis of 2040 cumulative conditions is therefore not required. 

As discussed in the RTC document on pp. 13.11-11 – 13.11-12, normal starting times for 
weekday basketball games is 7:30 p.m. Nationally televised weekday games typically feature 
an early game and a late game that does not deviate from the normal 7:30 p.m. start times, 
aside from exceptional circumstances such as playoff games. The Golden State Warriors 
preseason and postseason games (i.e., two to three preseason games, and up to 16 
postseason games) would have variable start times, and could include start time of 6:00 p.m., 
which could overlap with the commute peak hour, and would worsen the weekday p.m. 
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peak period traffic conditions from those reported in the SEIR. The variability of preseason 
and postseason games’ timing is due in part to TV deals, opposing team traveling schedules, 
and/or outcomes of postseason series that are beyond the scope of Golden State Warriors 
control. The two to three preseason games that could start at 6:00 p.m. would be rare and 
represent a minor portion of the evening events that would occur throughout the year with 
lower expected attendance (an average attendance of 11,000 attendees at pre-season games, 
versus 17,000 attendees at regular season games). If the Golden State Warriors make it to the 
playoffs, the number of evening events starting at 6:00 p.m. could increase; however, given 
the normal NBA cycles by which teams typically rise and fall in the standings over time as 
player lineups change, it is unlikely that this scenario would occur on a regular basis during 
the time horizon addressed in the SEIR. The comment that the Golden State Warriors’ recent 
achievements and “iconic status” will result in more nationally televised weekday home 
games at 6:00 pm, even if the team’s success does not continue, is speculative and not based 
on evidence. As noted above, even nationally televised weekday home games typically 
begin at 7:30 p.m. Further, notwithstanding their recent success, other than games played on 
holidays or playoffs games played in the Western Conference Finals or the NBA Finals, the 
Golden State Warriors have not played any weekday home games starting at 6:00 p.m. 
during any of the last three seasons, and no such games are scheduled for the current 
season. Despite the on-court recent success of the Golden State Warriors, the project is 
expected to remain in place for many decades into the future, and the environmental review 
for the project should reflect that reality. During the life of the project, it is very likely that 
the fortunes of the team will rise and fall, as the fortunes of other teams within the National 
Basketball Association improve and as the Golden State Warriors’ players or coaching staff 
(or those of their opponents) change over time. The experience of the Los Angeles Lakers — 
a team that few would dispute is “iconic” in terms of its historic accomplishments — 
provides evidence of such ebbs and flows in the fortunes of a generally successful sports 
organization. That team has had losing seasons in recent years despite the past triumphs of 
earlier teams with superstar players such as Wilt Chamberlain, Kareem Abdul Jabbar, Magic 
Johnson, and Shaquille O’Neal.  

An analysis of conditions with an overlapping SF Giants evening game at AT&T Park and 
the potential transportation impacts associated with such overlapping events were included 
due to the proximity of the event center to AT&T Park, not because of the expected number 
of annual overlapping events. Thus, the number of overlapping events is not considered a 
threshold for determining the scenarios that should be analyzed. 

See Response to Late Comment TR-13 below regarding emergency vehicle access. 
Emergency vehicles are not subject to intersection delays, and analysis of an earlier start 
time would not change the conclusions related to emergency vehicle access impacts in the 
SEIR. 

_________________________ 
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Issues Raised by Late Commenters on Methodology, Analysis Locations 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA20L7-21 O-MBA20L7-32   

_________________________ 

Section 13.11.3, Response TR-2b 

This section purports to respond to our comments now labeled by the City as O-MBA10L4-2, 
O-MBA10L4-20, O-MBA10L4-39A and those of Caltrans (A-Caltrans-5) and others. These comments 
concern the SEIR's lack of analysis at intersections and freeway ramps that are on obvious approach 
and/or departure routes to/from and that are obviously or potentially capacity-challenged already. 

The response begins by reciting the 6 freeway ramps and their related surface street intersections 
where analysis was conducted, a point not at issue in the comment. The key point of the comment is 
the locations the SEIR failed to analyze, not the places it did so. The reply continues, adding that the 
depth and approach is similar to other studies of completed and ongoing major project studies in 
San Francisco, and noting that the 1998 Mission Bay FSEIR did not address freeway ramp operations 
and queuing at all. However, what other studies did or didn't do is immaterial. What is material is 
what this SEIR should have studied but failed to do, and the response attempts to evade this. 

The response continues for two paragraphs describing the configurations and conditions at the I 280 
Mariposa off-ramp - one of the locations the SEIR did study. This section, not related to the issue of 
the ramps and ramp intersections that the SEIR should have but failed to study, concludes by 
observing that the LOS F conditions on the off ramp in the evening peak hour would be cured by 
Mitigation Measure M-TR-11c involving stationing a PCO at the ramp terminus intersection and 
waving traffic turning right to Mariposa eastbound through the traffic signal at the end of the off-
ramp. But that conclusion is completely speculative. This commenter was a long term Giants season 
ticket holder at AT&T Park and this particular off ramp was on my normal route to the Park. The 
problem there is not that the signal causes queues to back up the ramp and onto the freeway 
mainline. It is that once a driver reaches the end of the ramp and has a green light, there is often no 
place to turn to on Mariposa because eastbound traffic is queued all the way back from Third Street. 
So placing a PCO there will be largely useless. 

The response then discusses the I-80 westbound off-ramp to Fifth Street, and concludes that mitigation 
measure M-TR-2b, vague measures of unquantifiable effect to encourage travel by non-automotive 
modes would reduce the Project's impacts at this location. Again, this discussion of a location the SEIR 
did study is irrelevant to the issue that the SEIR should have but failed to study other locations - unless 
the implicit message is that, had it done so and discovered impacts, it would have just proposed vague, 
unquantifiable and ineffectual mitigations and declared the impacts mitigated. 

Finally, after four lengthy paragraphs of largely irrelevant matter, the reply turns to the subject of 
the intersections and ramps that should have been studied and were not. The response notes that 
under CEQA Guidelines § 15130, defining the location or locations for study "is within the lead 
agency's reasonable discretion" and fundamentally claims that in defining what intersections and 
ramps were analyzed in this SEIR the City has exercised reasonable discretion. However, this 
assertion is undermined by content in the comments demonstrating that by prior and ongoing 
studies in the general area and by common observation, the City knew or should have known that 
certain intersections and ramps in the SOMA and Mission Bay area that are on logical access and 
egress routes to the Project site are capacity challenged and are likely to be adversely impacted by 
the Project, yet it did not study them in the SEIR. Hence, rather than exercising "reasonable 
discretion" as required by CEQA Guidelines, the City, in failing to study these locations, abused its 
discretion and failed to undertake the good faith effort to disclose impact demanded by CEQA. 

That the City has failed to exercise reasonable discretion in this matter is reinforced by two 
considerations. 
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• Two UCSF hospitals are located a block from the Project site. Many of the intersections and 
ramps on logical access/egress routes to/from the Project that, at the City's discretion, the SEIR 
failed to analyze are on the advised emergency access routes from various points in the City and 
region to the hospitals and are posted on the UCSF web site. In excluding these intersections 
and ramps, the City clearly ignored public safety impacts of that decision. 

• The State of California Department of Transportation (Caltrans) has commented on the DSEIR as 
follows. "Project-related queuing impacts on nearby State facilities should be analyzed" (see 
comment now labeled in SEIR A-Caltrans-5). Caltrans clearly believes the DSEIR has not assessed 
impacts on a sufficient number of freeway mainline, ramps and ramp intersections that are 
likely to be impacted by the Project. Caltrans opinion is due the same deference in this matter as 
that of the City. 

The City's response continues, attempting to explain why individual or groups of intersections and 
ramps were excluded from study in the DSEIR. For example, the response cites 9 intersections along 
the Embarcadero and 15 along or east of Fourth Street that we claimed should have been studied. It 
claims that because the Project is shifted to its current location farther south-west from the originally 
proposed location on Piers 30-32, the primary routes to and from the Project site from Downtown, 
SOMA, the northern parts of the City and from the North Bay and the I-80 ramps would be shifted 
farther west, away from these intersections. But this is not true. Except for the relatively few instances 
in which there is a concurrent evening Giants game at AT&T park, the routes along the Embarcadero 
and along and east of Fourth Street remain the most effective and imageable [sic] routes to the 
currently proposed Project site and the parking facilities that serve it from much of the Downtown, 
SOMA, northern parts of the City, the North Bay and the I-80 ramps to and from the East Bay. Those 
paths are only likely to be altered on evenings with a concurrent Giants game. And if a massive shift of 
traffic further west was assumed in the City's thinking as it scoped the current SEIR and excluded the 
intersections along the Embarcadero and on and east of Fourth on that assumption, why didn't it add 
more intersections in the Eighth Street corridor (including but not limited to the ramps and 
intersections at Eighth and Harrison, Eighth and Bryant) and other intersections in the Van Ness, 
Franklin, Gough, Octavia corridors for example? The City has no good answer. 

The response also claims that traffic passing through the Embarcadero intersections and the 
intersections along and east of Fourth would be less significant because a survey of baseball 
attendees at AT&T park suggested that many attendees who worked Downtown or in SOMA and 
drove to work left their cars at their commute parking locations and walked, used transit or took 
cabs to and from the ballpark. This type of data is of course irrelevant because those considerations 
should have already been taken into account in the SEIR's assumptions about mode split to the park 
from those districts. Moreover, this type behavior is likely to become increasingly uncommon as 
surface parking in those districts disappears and is replaced by parking garages that tend to close 
earlier than parkers could travel back to them at the conclusion of ballpark or arena events. 

The response also cites new study of a single intersection, that of Eighth and Bryant as exemplar of 
why additional study intersections are not justified. This intersection is an anomalously complex 
intersection, and the effects of its complexities on traffic operations are difficult to replicate in 
theoretical delay/level of service calculations. Part of the complexity is that Eighth Street, which is 
one-way southbound north of Brannan becomes two-way south of Brannan. The complexity is 
compounded because columns that support I-80 as it crosses above Eighth between Bryant and 
Brannan are located in the center of Eighth Street and force southbound drivers that want to turn 
left at Brannan or go through or right there to pick the correct lane before departing the heavily 
congested intersection of Eighth and Bryant. Moreover, from this point of choice, drivers’ views of 
what choices they must make before moving along Eighth toward Brannan are obscured by the 
columns and I-80 structure. In general, calculations of LOS at one location are poor predictors of 
delay/LOS conditions somewhere else. Moreover, in this case, the unique geometrics of the subject 
intersection and their unusual effects on driver behavior make the outcome of theoretical delay/LOS 
calculations anomalous rather than exemplar of anything elsewhere. 
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The City's response is clearly grasping straws to avoid analyzing the full array of intersections and 
ramps that, in a good faith effort to disclose impact, the SEIR should have evaluated. The City's 
response to the subject comment set is inadequate, and in continuing to evade analysis of 
potentially adversely affected freeway segments, intersections and ramps, the SEIR is defective and 
unsuited for certification. (Mission Bay Alliance, Thomas N. Lippe, letter, November 2, 2015 
[O-MBA20L7-21]) 

_________________________ 

OPINION 1 - The DSEIR’s Transportation and Circulation analysis does not adequately analyze the 
entirety of the study area impacted by the development 

OPINION 2 - The DSEIR’s Transportation and Circulation analysis does not analyze impacted study 
intersections and ramps in the SoMa and North Mission Bay areas, most notably those between 
Market Street and King Street 

I maintain the opinion that the study area should be expanded beyond those assumed within the 
SEIR to the SoMa area to incorporate relevant travel patterns which would exist for both the 
proposed project and the “the previous proposed arena site as described within the memorandum 
report titled “Travel and Parking Demand Estimates for the Proposed Event Center and Mixed Use 
Development at Piers 30-32 and Seawall Lot 330” which was dated August 9, 2013. 

The RTC states that my comment: 

“...noted that because some of the basketball game attendees would be arriving from the San 
Francisco downtown and Financial District areas, they would be required to pass through SoMa 
to arrive at the project site, so that additional intersections in the SoMa area would have to be 
evaluated. Mode of travel and place of origin surveys of baseball game attendees conducted by 
the SF Giants, as well as available parking occupancy surveys, suggest that many of those game 
attendees that drove to work at their jobs in the Financial District and SoMa areas, tend to walk, 
ride transit, or take a taxi to AT&T Park, leaving their cars at their commuter parking locations in 
order to avoid the evening commute congestion that typically occurs near I�80 and AT&T Park 
and having to re�park their cars at game�day rates. It is likely that a similar condition would 
occur with the proposed project, with many of those working in downtown riding Muni or special 
event shuttles, and taking taxis or TNC vehicles2, such as Uber or Lyft to the event center, rather 
than driving and having to park again with limited space availability.” 

The SEIR itself, as noted within Table 1 of my original comment letter (provided below) identified 
several corridors to/from the SoMa neighborhood with substantial trip percentages up to 32% of 
project traffic. 

Table 1 
Project Vehicle Trip Patterns to Major Parking Facilities North Mission Bay & South SoMa 
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It is not reasonable to discount the trips clearly represented by these trip pattern percentages 
established within the SEIR as irrelevant or unworthy of analysis because they may not be entirely 
comprised of trips within personal vehicles of those traveling through the SoMa area from the 
financial district. Even if attendees utilize alternate transportation such as taxis, Uber or Lyft, they 
will still be new trips added to the roadways which will potentially significantly impact intersections 
north of the area studied. 

The RTC also states: 

“The previously proposed center at Piers 30�32 was located at the intersection of The 
Embarcadero and Bryant Street, with very different access patterns compared to the proposed 
project.” 

While true, generally the same level of traffic will be generated by both alternatives, and trips 
originating from the financial district would still be required to travel through the SoMa area. While 
admittedly traveling along some different arterials through the SoMa district, the previous analysis 
considered intersections within SoMa whereas the SEIR does not. 

Please feel free to give me a call if you have any questions. (Mission Bay Alliance, Thomas N. Lippe, 
letter, November 2, 2015 [O-MBA20L7-32]) 

_________________________ 

 Response to Late Comment TR-2: Methodology, Analysis Locations  
The approach in selecting study intersections is described in the SEIR on p. 5.2-7 and the 
RTC document on pp. 13.11-26 – 13.11-27, and is consistent with the SF Guidelines, which 
states that the study area is generally within a radius of two blocks and 0.25 miles from the 
project, but a larger area may be determined in the scoping process. For the proposed 
project, 15 of the 21 study intersections are within a 0.5 mile radius of the project site, and six 
are between 0.5 and one mile radius of the site. As discussed in the RTC document on 
pp. 13.11-26 – 13.11-27, the transportation analysis in the SEIR appropriately includes 
intersections and freeway ramps in the project vicinity and along approach and departure 
routes most likely to be affected by project-generated vehicle trips. The intersections and 
freeway ramps analyzed in the SEIR were chosen because they represent the primary 
gateways that define access for the southern portion of Mission Bay: Third, Fourth, Seventh, 
16th, and Mariposa Streets. Beyond these gateways, traffic is broadly dispersed throughout 
the SoMa street grid, which provides multiple routes for travel to any given destination. 
Beyond the Mission Bay gateways, traffic analysis was focused on key locations that align 
with direct access routes to and from these gateways. The suggested list of analysis locations 
supplied by the commenter includes locations considered far removed from the project site 
and less likely to be used by those traveling to and from the site, and where the magnitude 
of traffic and impacts, if any, are likely to be more dispersed. 

The commenter disagrees with the response regarding the operations of the I-280 
northbound off-ramp at Mariposa Street, based on the past experience of the commenter at 
this off-ramp prior to games at AT&T Park. As explained on SEIR pp. 5.2-6 – 5.2-7, the I-280 
northbound off-ramp will soon be expanded as part of the Mission Bay Area South 
Infrastructure Plan from the existing two lanes to a planned three-lane configuration at the 
approach to Mariposa Street. In addition, as described in the SEIR, a number of roadway 
improvements are being implemented as part of the opening of Phase One of the UCSF 
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Medical Center at Mission Bay that would improve conditions from those experienced by 
the commenter. For example, Owens Street is being extended between 16th and Mariposa 
Street, to connect with the I-280 on-ramp and off-ramp and to create a new signalized 
intersection at Mariposa Street. Mariposa Street is being widened on the north side, and it 
will become a five lane facility with two travel lanes each way and exclusive left turn lanes 
provided at most intersections. The SEIR does not state that the positioning of a PCO would 
cure the LOS F conditions at this ramp, but instead explains that with implementation of 
Mitigation Measure M-TR-11c: Additional Strategies to Reduce Transportation Impacts of 
Overlapping Events, a PCO would minimize the severity of the traffic impacts. Considering 
the ramp and local roadway network improvements, it is reasonable to assume that stationing 
a PCO to facilitate right-turns from the freeway off-ramp onto Mariposa Street would improve 
ramp LOS.  

The RTC document addressed the concerns raised regarding the I-80 westbound off-ramp at 
the intersection of Fifth/Harrison. Specifically, the I-80 westbound off-ramp at Fifth/Harrison 
also has multiple lanes at the approach to Fifth and Harrison Streets. There are about 
1,600 feet between the Fifth/Harrison intersection and the I-80 westbound mainline, with 
two travel lanes for approximately 88 percent (1,400 feet) of this distance. Given the length 
and configuration of the Fifth/Harrison off-ramp with two dedicated lanes, it is expected that 
the project-generated vehicles during the evening peak hour would be accommodated at the 
off-ramp without affecting mainline operations. It is accurate to state that a decrease in vehicle 
trips generated by the project as a result of implementing Mitigation Measure M-TR-2b: 
Additional Strategies to Reduce Transportation Impacts would reduce traffic impacts 
associated with the project. Mitigation Measure M-TR-2b: Additional Strategies to Reduce 
Transportation Impacts is not speculative; it specifies a variety of adaptive TDM strategies to 
reduce traffic congestion in the project vicinity by providing drivers with information on 
traffic conditions and alternative routes, providing information on on-street and off-street 
parking conditions, discouraging use of on-street parking through the Residential Permit 
Parking program, encouraging the use of non-auto modes through parking pricing, and 
enhancing regional transit access to the area. 

The commenter disagrees with the inclusion of the intersection of Eighth/Brannan in the 
RTC document due to its non-standard travel lane configuration. This intersection was 
included as representative because it would have higher concentrated volumes of project-
related inbound traffic. While its travel lane configuration is somewhat unusual, so are 
others in its vicinity due to the presence of supporting infrastructure required by the 
elevated U.S. 101 and I-80 freeways. The lane configuration and striping on all approaches at 
the intersection of Eighth/Brannan, including those located under the freeways, meet 
applicable design codes such as the California Manual of Uniform Traffic Control Devices 
(CA MUTCD). The lane configuration on the southbound approach, perhaps the most 
unusual, is identified in advance to approaching motorists by appropriate signage. 
Furthermore, the intersection has not been identified by SFMTA as being a problematic or 
dangerous intersection. In summary, the evaluation of this intersection by means of the 
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Highway Capacity Manual methodology is not only not “anomalous” but also meets all the 
requirements and objectives identified in the original response. 

The commenter concludes that the study locations are inadequate because of the proximity 
of the UCSF facilities and comments by Caltrans. The commenter is incorrect because: 

• The SEIR analyzed intersections in the immediate vicinity of the UCSF facilities, and the 
analysis intersections were reviewed with UCSF. Analysis of additional intersections 
further afield from the project site and UCSF would not change the conclusions of the 
emergency vehicle access impact assessment. Also see Response TR-13 below. 

• The November 2, 2015 letter from Caltrans on the RTC document did not include any 
concerns regarding the need for additional analysis locations at or in the vicinity of I-280 
or I-80. Therefore, the Caltrans letter does not support the commenter’s position.  

_________________________ 

Issues Raised by Late Commenters on Methodology, Baseline Conditions 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA20L7-22    

_________________________ 

Section 13.11.3, Response TR-2c 

Response TR-2c replies to our comments O-MBA10L4-21 and -22, and those of others that the DSEIR 
understates transit and traffic impacts because it is based on outdated traffic and transit data 
unrepresentative of existing conditions at the time of filing the Notice of Preparation (NOP) for the 
SEIR. 

The initial point in the response in Response TR-2c is to deny that the baseline data relied upon in 
the DSEIR was stale, and to claim that the City and its consultants took steps to assure that they 
relied upon data as up-to-date as feasible. This assertion is factually untrue. 

Here we briefly review the facts of the situation, first with regard to transit data. 

• The NOP for the Project was circulated on November 19, 2014.  

• The data document relied on in the DSEIR transit impact analysis for Muni operations in the City 
states that this data was collected in the fall of 2010 and at some time in 2011. 

• The data relied upon for services in the regional transit corridors serving the City was drawn 
from a SFMTA TEP project published in October 2012. Obviously, the regional transit corridor 
data published in that study reflects observations some time before October, 2012. 

• Since those times of data collection, there have been a large number of development projects 
completed and occupied in the C-3, SOMA and Mission Bay and yet others were approved and 
under construction. In addition, the recovering economy has added considerable numbers of 
riders to the local and regional transit systems. 

Clearly the transit data relied upon in the DSEIR was stale at the time the analysis was performed 
and this should have been obvious to the City and its consultants. Moreover, contrary to the claim in 
Response TR-2c that the City and its consultants took steps to assure that they relied upon data as 
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up-to-date as feasible, new information released as part of Response TR-2c makes obvious that this 
is not the case. 

• Several weeks before the DSEIR was circulated, the City issued updated summarizations of Muni 
patronage data and regional transit service data. 

• Several weeks before the DSEIR was circulated, the City had BART patronage data that was very 
current – actually through April, 2015. 

Yet the City did not update the transit analysis in light of this data before circulating the DSEIR or 
even acknowledge the existence of newer data in any way in that document. This is improper. 

Response TR-26 does not present in full the new transit data set, the San Francisco Planning 
Department Memorandum Transit Data for Transportation Impact Studies dated May 15, 2015. 
Instead it presents a composite table compiled from the information in the cited memorandum 
(Table 5.2-43) sourced to Adavant Consulting/Fehr & Peers/LCW Consulting and dated 2015. This 
composite table omits key data from the actual May 15, 2015 San Francisco Planning Department 
Memorandum (a copy of which is appended hereto as Exhibit 1) that indicate the data reflected 
therein were collected in 2013 for Muni operations and in 2012 for regional transit operations. This 
raises two key issues: 

• Although the revised analysis presented in Response TR-2c is based on newer data, that data is 
also stale. 

• In omitting, in the summary table published in Response TR-2c, the notations indicating the 
dates on which the newer data was collected, the response either deliberately or inadvertently 
misleads the public to believe the analysis in the response is based on current 2015 data, which 
it is not. 

Although Response TR-2c mentions having BART’s April, 2015 ridership data and claims to have relied 
on it, there is no evidence in the response of how and where the SEIR made use of it in any way. 
Although the City has placed the raw BART of April ridership data, ascribed to a May 1, 2015 
submission by Val Menotti, Bart Chief Planning & Development Officer, on the SEIR web site, the 
transmittal narrative is not presented nor is its translation into the regional screenline format relied on 
in the SEIR. We hereby demand that the conversion of the subject BART ridership data release be 
provided to the Mission Bay Alliance and its consultants in the format of the regional screenline 
analysis of the SEIR and that the period of comment be extended beyond the date of its provision to 
allow adequate time for review and comment on its implications. We also note that BART’s own letter 
of comment on the DSEIR (now Comment A-BART) in its second paragraph of comment (a paragraph 
the SEIR ignores rather than enumerating for response (see SEIR page COM-19) notes as follows: 
“Given strong job expansion in San Francisco, BART has experienced unprecedented ridership growth 
(~25% over the last four years) which creates a number of peak period capacity challenges.” This 
statement clearly demonstrates that any reliance on regional transit data as old as 2012 (which the 
SEIR continues to rely on) is an inaccurate portrayal of the background conditions on which the Project 
imposes impacts. Response TR-2c claims to have used the April, 2015 BART data 

Response TR-2c presents a reassessment of impacts on the 22 – Fillmore and the T-Third lines based 
on the purportedly ‘new’ baseline data set and finds that deficiencies on these lines are not Project 
impacts because the Project’s contribution to ridership does not exceed 5 percent of total ridership 
at the maximum load points. However, this finding of lacking a ridership contribution in excess of 
5 percent at the maximum load point comes about only because of the failure to consider the 
scenario of weekday Basketball event starts at 6 pm and the SEIR’s illogical refusal to consider that 
there is an offset between the time attendees pass through the arena turnstiles and the time those 
attendees are traveling on and impacting the transportation system (see our comments O-MBA10L4-
17, O-MBA10L4-7, O-MBA10L4-16 and our comments herein with respect to Response to Comments 
TR- 2a and TR-2d. Had either or both the 6 pm game start scenario and the proper offset between 
arena turnstile passage time and time traveling on the transportation system been considered, there 
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would be much more Project travel on the subject lines during the pm peak commute hour (5-6 pm) 
than is considered in the SEIR and significant impacts on these lines would be disclosed. 

Response TR-2c claims that use of the updated transit data does not result in any changes to impact 
determination for Muni transit presented in Impact TR-4. This conclusion is incorrect and misleading 
because the analysis was not performed on adequately updated (still stale) transit ridership data and 
because it was performed without considering reasonable Project contributions to evening commute 
peak hour transit ridership (because of failure to consider a 6 pm game start scenario and failure to 
consider the offset between time riding transit and time passing through arena turnstiles for the 
7:30 game start scenario). 

Response TR-2c also opines that, since ridership figures for the 22 Fillmore and T Third routes were 
obtained from SFMTA and reflect City’s plans for changing the 22-Filmore and completing the 
Central Subway by year 2020, the SEIR analysis for these lines accounts for development that 
occurred and is probable to occur through 2020. However, we note that the planning studies for 
those transit service changes on those lines were performed several years ago and the SEIR presents 
no clear evidence whether or not the SFMTA projections for those transit projects reasonably 
reflects the development boom that has occurred in the C-3, SOMA and Mission Bay in the 
intervening years and whether or not job infill in existing development due to a revitalized economy 
was reflected. 

A final section of Response TR-2c attempts legalistic evasion of the issue of stale existing conditions 
data. This section starts by stating: “Overall the transit impact analysis presents a reasonable 
representation of transit conditions based on available data for the Muni and regional transit 
providers and additional analysis is not required. Nor have commenters identified any flaws in the 
analysis that built upon the transit impact analysis.” This statement is contrary to fact. Four year old 
data collected at a time when the job and development economy was just starting to begin 
recovering from a period of stagnation and decline is clearly not representative of conditions after 
four subsequent years of aggressive development and job boom. And for our part, in our comment 
letter of July 26, 2015 comprises 27 pages identifying flaws in the analysis that are compounded by 
the flawed and outdated transit data base assumed as “existing” conditions in the DSEIR. The 
response goes on to state: “Although a somewhat different, and yet technically plausible, approach 
might have been possible, the City’s approach is abundantly supported by substantial evidence and 
represents a reasonable exercise of technical judgment. In general, a lead agency’s determination 
regarding how ‘existing physical conditions without the project’ could ‘most reasonable be measured’ 
is ‘quintessentially a discretionary determination”. This statement misrepresents the issue in order to 
bend the framing of it to fit legal case precedents which are then cited in the response. However, 
this is absolutely not a technical disagreement about how to go about collecting or reasonably 
measuring existing transit conditions data. The issue is that the old transit data the City had on hand 
is simply not representative of the transit conditions that existed in late November, 2014 when the 
NOP was circulated. 

With regard to the issue of stale traffic data (Comment O-MBAL4-21), Response TR- 2c reiterates 
that the DSEIR adjusted the original counts to account for the opening of the UCSF Medical Center 
Phase 1 and the Public Safety Building that were nearing completion after the traffic counts were 
taken. This adjustment for those buildings was acknowledged in our comment O-MBAL4-21 and is 
not a matter of question. Response TR-2c goes on to state that subsequent traffic counts taken at 
three intersections in April 2015 confirm that the adjustments to the earlier traffic counts reasonably 
reflect the added traffic associated with the newly opened facilities cited above. This point is also 
not challenged in our comment, at least with respect to the three particular intersections counted. 
However, Response TR-2c then concludes: “Because the adjusted volumes used in the analysis were 
similar to or higher than those collected in the field in April 2015, it can reasonably be inferred 
[emphasis added] that the traffic volumes used in the existing and existing plus project analyses also 
adequately reflect any changes that may be associated with newly completed projects further afield 
(e.g., in SoMa).” The idea that this conclusion can reasonably inferred is utter nonsense. The DSEIR 
made no attempt to quantify what projects in northern Mission Bay, SOMA and the C-3 were 
completed after 2013 or nearing completion by early 2015, how much traffic they would generate 
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and where most of that traffic would go and what study intersections it would affect. The 
intersections that were counted in April 2015 (Third with Sixteenth, Fourth with Sixteenth and 
Fourth with Mariposa) are indeed “far afield”, being well to the southeast from new developments 
in northern Mission Bay, the SOMA and C-3 and are unlikely to be affected much by developments in 
those areas1. But other intersections in the Project’s scope of study are much closer to those 
development areas and are likely to be considerably more affected by traffic generated by the 
uncounted developments there as well as increased traffic to/from those areas due to job growth 
within existing uses due to the improved economy. The April 2015 counts do nothing more than 
show the SEIR traffic adjustments for UCSF Medical Center Phase 1 and for the Public Safety Building 
came reasonably close to getting it right for those particular facilities and those particular 
intersections. They carry no inference for other new development and for other study intersections 
farther afield. 

Because of these considerations, Response TR-2c is inadequate and the comment that the SEIR 
traffic baseline is stale remains unrefuted. 

Footnote: 
1 This is because traffic from northern Mission Bay, the SOMA and C-3 would likely take other routes journeying to 

and from the southeast that would not pass through the 3 intersections counted in April 2015. 

(Mission Bay Alliance, Thomas N. Lippe, letter, November 2, 2015 [O-MBA20L7-22]) 

_________________________ 

Response to Late Comment TR-3: Methodology, Baseline Conditions  

Transit 
Muni ridership used for the downtown screenline analysis was obtained from the SFMTA 
and represents the most current data that is available from the agency. More current 
information for 2014 conditions is not available from the SFMTA. The use of year 2020 
ridership data for the 22 Fillmore and Central Subway reflects the best available data used 
by the SFMTA to plan for projected ridership for the Central Subway project. 

As indicated in the SEIR and RTC document, the BART analysis included in the SEIR was 
based on the April 2015 data provided by BART. Table 5.2-4 in the SEIR presenting existing 
conditions reflects the April 2015 BART ridership and capacity at the East Bay and South 
Bay cordons. These ridership and capacity were used in the existing plus project analyses. 

Response TR-2c in the RTC document does not present a reassessment of the impact on the 
22 Fillmore bus route and the T Third light rail line. The updated downtown screenline 
analysis, using information from the San Francisco Planning Department’s May 2015 
memorandum, is for the weekday p.m. peak hour conditions only for the four screenlines and 
corridors for the outbound direction from downtown (and from the project site). The project’s 
contributions to the two corridors operating at more than the 85 percent capacity utilization 
standard would be minimal, and would not result in significant transit impacts during the 
weekday p.m. peak hour on the downtown screenlines. Analysis of a 6:00 p.m. start time for 
an evening event at the event center is not relevant to the downtown screenlines, because the 
downtown screenline analysis is in the outbound direction from downtown, while during an 
evening event, the predominant direction of travel is inbound towards the project site. The 
capacity utilization at the maximum load point in the inbound direction for the routes in the 
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downtown screenlines is generally lower, as it represents the non-peak direction of travel. The 
Muni downtown screenline analysis was conducted for the No Event and the Convention 
Event scenarios because these two scenarios would generate more outbound transit trips 
during the weekday p.m. peak hour than the Basketball Game scenario. 

Traffic 
As stated on SEIR p. 5.2-8, the existing conditions used for the traffic impact analysis are 
based on traffic counts conducted in 2013 and 2014, which were adjusted to reflect full 
occupancy and operation of the UCSF Medical Center Phase 1 and Public Safety Building 
projects which were under construction when the traffic counts were conducted, and which 
would increase traffic volumes at the study intersections. In April 2015, additional weekday 
p.m., evening and late evening counts were conducted at key intersections (i.e., Third/16th, 
Fourth/16th, and Fourth/Mariposa) and compared to the adjusted traffic volumes to confirm 
that the adjustments to the traffic volumes accurately reflected traffic volumes and patterns 
associated with the newly opened facilities. Because the adjusted volumes used in the 
analysis, and on which impact assessments were based, were similar to or higher than those 
collected in the field in April 2015. 

Nevertheless, this commenter speculates that this validation is not adequate because what 
was true at these intersections might not be true for other intersections, presumably at 
locations farther away from the project site. The commenter does not identify which 
intersections or how many intersections would need additional traffic volume counts to 
validate that the traffic volumes used in the SEIR analysis are not “stale.” The commenter 
does not identify projects in northern Mission Bay, SoMa and C-3 that were completed 
between the time when the traffic counts were conducted in June 2013 and January 2014 and 
in November 2014 when the Notice of Preparation was issued that would have the potential 
to substantially change the traffic volumes or conditions at the study intersections. The 
underlying traffic analysis included intersections along King and Channel Streets, at the 
Fifth Street ramps, and the intersection of Third/Cesar because, as direct routes leading to or 
from key Mission Bay gateways, traffic in these locations would be more likely to be affected 
by the project than locations where traffic would become dispersed throughout the 
San Francisco street network farther to the north and west. A limited number of newly-
constructed projects have opened between the latter part of 2013 and through 2014 in SoMa 
and C-3 that would be sufficiently near the project site to affect traffic. Any traffic effects 
from projects farther to the north and west would be dispersed throughout the SoMa grid.1 
For these reasons, it can reasonably be inferred that the traffic volumes used in the existing 
and existing plus project analyses are not “stale” and adequately reflect baseline conditions 
without additional traffic volume counts at more remote locations. 

_________________________ 

                                                           
1 City staff performed a permit search for projects completed between November 2013 to June 4, 2015, within 

the area bounded by Folsom Street, The Embarcadero, King Street, and Ninth Street. Developments that 
were completed during that time period included approximately 110 new residential units. 
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Issues Raised by Late Commenters on Methodology, Trip Generation 
This response addresses all or part of the following comments, which are quoted below: 

A-Caltrans2-2 O-MBA20L7-23   

_________________________ 

Reply to Response TR-2d 
Caltrans notes that the RTC Document justifies lower traffic volumes under Basketball Game 
Conditions in Figure 15a than No Event Conditions in Figure 13a (SEIR, Appendix TR, pgs. TR-156, 
TR-152). The RTC Document states that the likely arrival of the basketball attendees would be one 
hour prior to the game. Peak hour traffic volumes under 2040 Cumulative Conditions is assumed 
during 4pm-6pm. The Document estimates cumulative arrival attendees is five percent during the 
4pm-6pm. Thus, the underlying assumptions and methodology may continuously lead to 
inconsistent traffic patterns of five study intersections (Study Intersections #9 to #13) that surround 
the project site between Figure l Sa and Figure 13a. For a conservative approach that resolves 
irregular traffic concerns expressed in our previous letter, Caltrans recommends the report include 
peak volume 2040 Cumulative Conditions during 6:30 to 7:30 pm as a worse scenario. The worse 
one-peak-hour cumulative arrival attendees during 6:30 to 7:30 would be 52% while worse one-
peak-hour cumulative departure attendees during 9:30 to 10:30 pm would 70%. (California 
Department of Transportation (Caltrans), Patricia Maurice, letter, November 2, 2015 [A-Caltrans2-2]) 

_________________________ 

Section 13.11.3, Response TR-2d 

Response TR-2d concerns our comments now O-MBA10L4-7, O-MBA10L4-7, Caltrans (A-Caltrans-1) 
and others. 

Our comments concern the fact that the DSEIR relies on turnstile data2 on time of arrival at the 
Golden State Warriors current venue site (Oracle Arena) and other basketball venues to estimate 
how many attendees traveling to a game with a 7:30 PM start time would be traveling on the area 
transportation system in the 4 to 6 PM peak commute period versus in the 6 to 8 PM early evening 
peak shoulder period without considering the reasonable offsets between the time attendees enter 
the “paid” areas of the arena and the time when they were actually traveling on the transportation 
system. 

Response TR-2d begins by stating as follows: “For reasons explained below, the City disagrees with 
those comments and stands by its analysis, which reflects a number of evidence-backed, conservative 
assumptions. While some of the points raised in the comments seem intuitively believable, actual 
data from comparable situations show that the comments have exaggerated the likely numbers of 
people would arrive [sic] before 6 pm for a 7:30 pm event.” 

Let us parse this introductory section of the response before moving to the further details. 

Re: “points raised in the comments seem intuitively believable”,  

• It is undeniable fact that attendees occupy capacity on the transportation for a period of time 
that depends on the length of their journey and mode and that the period they occupy capacity 
on the transportation system occurs before the time they pass through the arena turnstiles. 

• It is undeniable fact that even for attendees who go directly through the turnstiles into the paid 
section of the arena at the end of their trip to the site, there is a time offset between the time 
when they stop occupying capacity on the transportation system - when they debark onto the T 
Third platform, or the 22 Fillmore stop or find a parking place nearby or perhaps even start 
walking from BART, Caltrain or the other Muni-Metro lines - and the time they pass through the 
turnstiles 
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• It is fact that some attendees wait outside the venue, perhaps to meet up with companions 
traveling separately (possibly to hand them their tickets, just soak in the atmosphere of the 
crowd arriving or for other reasons). So the time these attendees occupy capacity on the 
transportation system is even more offset than those who enter the arena directly. 

• It is fact that some choose to have drinks or meals at restaurants and bars outside the venue 
before entering the arena and that the offset between when these attendees occupy capacity 
on the transportation system and the time they pass through the arena turnstiles is even 
greater yet. 

These considerations are not just “intuitively believable”; they are undeniable fact and the SEIR’s 
analysis has failed to take them into account. 

Re: “the comments have exaggerated the likely numbers of people would arrive [sic] before 6 pm for 
a 7:30 pm event.” 

The fact that time of arena event attendees’ time on the transportation system is offset from the 
time they pass through the arena turnstiles for the reasons stated above is not a newly-discovered 
concept or theory; it is a fact the City and its consultants knew or should have known. It is the City’s 
responsibility to have reasonably considered the offset factors in the SEIR and, based on that, 
reasonably estimated the number of arena attendees who would be impacting the transportation 
system during the evening commute peak hour in the case of a weekday evening arena event 
starting at 7:30 pm. We have made a reasoned effort to estimate how many attendee’s travel to 
such an evening event would be offset into the evening commute peak hour. The City and its 
consultants have made absolutely no attempt to consider the offset factors in estimating impacts of 
travelers to a 7:30 pm arena event start on the transportation system in the evening commute peak 
hour. Hence, the City is in no position to opine that our reasonable estimate based on those offset 
factors is “exaggerated” since it didn’t try to make such an estimate at all. 

Re: “the City disagrees with those comments and stands by its analysis…”’ 

This is an attempt to transform what is a matter of fact into a disagreement among experts in the 
hope that courts will grant deference to the City’s opinion in the matter. However, since this is a 
clear matter of fact, the response is inadequate and the City has refused to make the good faith 
effort to disclose impact that CEQA demands. 

Here we consider of details of Response TR-2d. 

Response TR-2d in the last paragraph of Volume 4, page 13.11-41 states: 

“As shown in the table on SEIR p. TR-37 of Volume 3 of the SEIR, multiple basketball venues 
from various sources were evaluated to derive the arrival patterns at the proposed project 
arena. Of these, two locations (Oracle Arena in Oakland and Barclays Center in Brooklyn) 
separately reported arrivals occurring more than one and a half hour prior to the start of a 
basketball game The remaining facilities reported all arrivals occurring more than one hour 
before to the start of a game, most likely because those occurring more than one and a half 
hour prior to the game represent a small fraction of the total attendance. The average 
percentage of arrivals occurring between 5:00 and 6:00 p.m. for those instances where arrivals 
occurring more than one and a half hour prior to the start of a basketball game (i.e., between 
5:00 and 6:00 p.m. for a typical game starting at 7:30 p.m.) is less than 2.5 percent. Thus, to 
account for potential daily variability in arrival patterns, as well as the additional time it may 
take for attendees to enter to the event center after their arrival at the site or nearby vicinity, 
the SEIR conservatively assumed that more than twice as many attendees as the average (i.e., 
5 percent) would arrive between 5:00 and 6:00 p.m.” 

This section of the response is misleading in several respects. Although Volume 3, page TR 37 
presents 7 data sets obtained for 6 NBA basketball venues, examination reveals all of the data is 
turnstile entry data and only 3 of the data sets for 2 venues provided useful data measuring turnstile 
arrival times earlier more than 1.5 hours before game start time (which would definitely put travel 
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by those attendees into the 5 to 6 pm evening commute peak period). One of those is for the 
Warriors at their current venue, Oracle Arena, and shows only 1 % of attendees arriving more than 
1.5 hours before game start time. The other two are for the first two years of operations of the 
Barclays Center in Brooklyn which respectively showed 2.0 and 4.1 percent of attendees arriving 
more than 1.5 hours before the start of an evening basketball game. 

Let us put this data in perspective. The Oakland-Alameda Coliseum complex on which the Oracle 
Arena sits has a total of almost 10,000 parking spaces, more than enough spaces to accommodate 
the entire Arena capacity attendance if attendees arrived at two persons per car occupancy. This 
facility is noted for tailgating before basketball games as well as before other events. In addition, 
persons arriving at the complex by BART can readily be observed joining friends who drove and 
parked at their tailgates. Because of this, the observed 1 percent of attendees turnstile count for 
Oracle is probably under-representative of the numbers of attendees who actually arrive on the 
premises more than 1.5 hours before game start by a factor of 25- to 30-fold or so.3 

The other data sets from Brooklyn show turnstile counts at the Barclays Center more than 1.5 hours 
before game start at 2 percent in the initial year and 4.1 percent in the second year of operation. 
These percentages likely reflect in part attendees unfamiliar with a new venue and adapting their 
pregame behavior as they become more knowledgeable. But neither of the two years turnstile data 
provides any indication of how many of the attendees actually arrived in the vicinity of the Barclays 
Center more than 1.5 hours before event start (hence actually traveling on the transportation 
system in the pm commute peak period). 

The SEIR takes these three data sets, averages them, finds them to be less than 2.5 percent of total 
attendees, doubles that to 5 percent and assumes that becomes a “conservative” estimate covering 
all the considerations why attendees might have arrived in the Project area 1.5 hours or more before 
event start (hence been traveling on the transportation system in the pm peak commute hour.). The 
problem with this is, there is nothing that connects the turnstile percentage of attendees entering 
the arena more than 1.5 hours before event start to the percentage who arrive near the venue site 
1.5 hours before or indicates that double that turnstile count is a “conservative” estimate of that 
latter item. The claimed “evidence backed, conservative assumptions” the City claims to have made 
in this matter has no direct quantified or quantifiable relationship to the “evidence” the SEIR cites. 
The City, its consultants or the Project sponsor could easily have easily and inexpensively measured 
attendee arrivals to the Warriors current venue environs (the Oakland Alameda Coliseum property) 
via motor vehicle and BART, but they failed to do so. By ‘deeming this unnecessary’ as it does on 
page 13.11-42, Response TR-2d expresses preference for the SEIR’s own unsubstantiated guess as to 
how many attendees of a 7:30 pm start basketball event are actually traveling on the transportation 
in the pre-6 pm evening commute peak hour rather than having reliably measured data. And that 
guess is highly favorable to the Project since the low number of travelers in it minimize the chance of 
Project impacts on the transportation system being disclosed for the pm commute peak hour. The 
response is inadequate and inconsistent with the good faith effort to disclose impact that CEQA 
demands. 

Footnotes: 
2 The time attendees actually enter the “paid” areas of the arena. 
3 We note that it would not have been difficult or costly for the City, its consultants or the Project sponsor to have 

taken aerial photos of parking at the complex 1.5 hours before game start and again some time after game start, 
counted the cars in each, and used the relative numbers as a reasonable surrogate measure of what percentage of 
attendees arrive 1.5 hours before event start. 

(Mission Bay Alliance, Thomas N. Lippe, letter, November 2, 2015 [O-MBA20L7-23]) 

_________________________ 
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Response to Late Comment TR-4: Methodology, Trip Generation  
In response to the Caltrans’ comment, the traffic analysis presented in the SEIR is internally 
consistent for existing plus project and cumulative conditions; there are no “inconsistent 
traffic patterns” or “irregular traffic” assumptions included in the analysis. RTC Response 
TR-2d explained the perceived anomalies regarding lower traffic volumes in the immediate 
vicinity of the project site under the Basketball game scenario compared to the No Event 
condition. The Caltrans letter acknowledges and accepts the explanation. 

The Caltrans letter indicates that for the Basketball game scenario, there would be more 
project-related traffic in the peak hour during the 6:00 to 8:00 p.m. or 9:00 to 11:00 p.m. 
periods than during the 4:00 to 6:00 p.m. period; this is correct. The Caltrans letter 
recommends that the SEIR include a 2040 cumulative analysis of the 6:30 to 7:30 p.m. period 
under the Basketball Game scenario as it would have higher project traffic volumes than the 
peak hour of the 4:00 to 6:00 p.m. period. An additional cumulative analysis is not necessary 
because: 

• The 6:30 to 7:30 p.m. period represents the end of the peak commute period and has 
lower background traffic volumes (non project related) than the peak hour of the 4 and 
6 p.m. period.  

• Virtually all project traffic during the 6:30 to 7:30 p.m. period is inbound to the project 
site, generally operating in the non-commute direction as the majority of the traffic at 
that time is leaving the San Francisco downtown, SoMa and Mission Bay area. 

• The SFCTA travel demand model on which the analysis of cumulative 2040 conditions 
has been based has a scenario that has been developed and validated over the years for 
the 7:00 to 9:00 a.m. and 4:00 to 6:00 p.m. periods. These scenarios, which are updated 
regularly by the SFCTA, have always been used in the cumulative analysis of many 
projects in San Francisco. No model scenario exists that has been developed or validated 
by the SFCTA for the 6:30 to 7:30 p.m. period. 

• The purpose of the 2040 cumulative analysis under CEQA is to identify additional 
potential cumulative impacts beyond those already identified under the existing plus 
project conditions. Given that the majority of the project traffic would concentrate in the 
immediate vicinity of the site and represent the majority of the flow during the weekday 
p.m. (5 percent) and evening (65 percent) analysis periods, those potential impacts 
would be identified in as part of the existing plus project conditions analysis. As noted 
in the SEIR, at intersections where project-specific significant impacts were identified for 
existing plus project conditions, the proposed project would also be considered to result 
in a cumulative impact under 2040 cumulative conditions. 

As described in the SEIR on pp. 5.2-81 – 5.2-82 and RTC document on pp. 13.11-41 – 11.11-42, 
time of travel for the event center events was accurately identified through appropriate use 
of best and most reliable data for other comparable sports facilities, such as Oracle Arena in 
Oakland and other facilities in Houston, Phoenix, Sacramento, and New York. Of these, two 
locations (Oracle Arena in Oakland and Barclays Center in Brooklyn) separately reported 
arrivals occurring more than one and a half hour prior to the start of a basketball game. The 
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remaining facilities reported all arrivals occurring more than one hour (as opposed to 
90 minutes) before the start of a game, most likely because those arrivals occurring more 
than one and a half hour prior to the game represent a small fraction of the total attendance. 
The average percentage of arrivals occurring between 5:00 and 6:00 p.m. for those instances 
where arrivals occurring more than one and a half hour prior to the start of a basketball 
game (i.e., between 5:00 and 6:00 p.m. for a typical game starting at 7:30 p.m.) is less than 
2.5 percent. This would indicate that unlike football games, pre-game tailgate parties do not 
typically occur for basketball games. Nevertheless, based on professional judgment, to 
account for potential daily variability in arrival patterns, as well as the additional time it 
may take for attendees to enter to the event center after their arrival at the site or nearby 
vicinity, the SEIR conservatively assumed that more than twice as many attendees as the 
average (i.e., 5 percent) would arrive between 5:00 and 6:00 p.m. 

In addition, the traffic analysis locations (intersections and freeway ramps) evaluated in the 
SEIR are located within relatively close proximity of the project site, necessitating only a 
short, relatively quick walk to the event center, so that the assumed 5 percent of game 
attendees arriving at the event center adequately accounts for those using the transportation 
infrastructure between 5:00 and 6:00 p.m. Furthermore, in order to avoid understating 
impacts, the transportation analysis assumes an exact overlap between the peak hour for 
background traffic and the arrival of game attendees (i.e., between 5:00 and 6:00 p.m.). In 
reality, at various study locations, the highest peak hour traffic volumes actually occur 
earlier (e.g., from 4:30 to 5:30 p.m. or from 4:45 to 5:45 p.m.). The result is a conservative 
assessment of potential traffic impacts in the SEIR.  

For basketball games in particular, the SEIR’s transportation analysis assumed that twice as 
much travel would occur during the 5:00 to 6:00 p.m. peak hour compared to the average of 
arrivals obtained from actual data for the existing Barclays Center in Brooklyn, New York, 
which is located in a similar urban setting. The travel characteristics presented in the SEIR 
on Table 5.2-21 on p. 5.2-82 represent the percentages and time periods when attendees 
would be expected to be on the transportation network in the study area. Because parking 
facilities in the SoMa and financial district areas are predominantly occupied by workers 
who drive to downtown during the day, relatively few spaces would be available for event-
related parking prior to 5:00 p.m. Vehicle trips occurring by taxi and other rideshare modes 
from downtown would occur closer to the event start time, and are included in the SEIR 
analysis. 

As noted in the RTC document, additional surveys of attendee arrivals at the Oracle Arena 
where the Golden State Warriors currently play or other NBA facilities were deemed 
unnecessary, because, as noted above, arrivals to the Oracle Arena during the 5:00 to 
6:00 p.m. peak hour are low (about 1 percent of the total, and while some attendees may 
tailgate in the parking lot, this activity would not be possible at the project site and therefore 
would not be representative) and because, as noted above, data from another location with 
similar urban and development conditions to the proposed project (i.e., Barclays Center in 
Brooklyn, New York) was determined to represent the best and most reliable data for use in 
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developing travel demand for the project. The commenter’s assertion that surveys of the 
Oracle Arena arrivals would demonstrate that the 1 percent of arrivals during the 5:00 to 
6:00 p.m. peak hour are underestimated by a factor of 25- to 30-fold (i.e., that between 25 and 
30 percent of attendees arrive at the Oracle Arena premises during the 5:00 to 6:00 p.m. peak 
hour for a basketball game that starts at 7:30 p.m.) is not supported, nor does it make sense 
given the travel characteristics at NBA facilities in other cities and the typical 7:30 p.m. start 
time.  

_________________________ 

Issues Raised by Late Commenters on Methodology, Travel Modes  
This response addresses all or part of the following comments, which are quoted below: 

A-MTC-3    

_________________________ 

User Mode Choice 

The approach to estimating mode choice relies on observed data from AT&T Park/the San Francisco 
Giants and the Moscone Center, combined with conservative assumptions regarding transit, 
pedestrian, and bicycle use. The presence of analogous developments in the vicinity of the Mission 
Bay location with observed data on travelers is a very useful asset to the Mission Bay project and the 
analysis wisely leverages this information. MTC believes the mode split described for the project is 
reasonable and achievable. (Metropolitan Transportation Commission, Ken Kirkey, letter, October 30. 
2015 [A-MTC-3]) 

_________________________ 

Response to Late Comment TR-5: Methodology, Travel Modes 
OCII acknowledges MTC’s review and concurrence regarding the travel mode assumptions 
used in the transportation impact analysis in the SEIR. 

_________________________ 

Issues Raised by Late Commenters on Methodology, Traffic LOS 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA20L7-24    

_________________________ 

Section 13.11.3, Response TR-2f 

Response TR-2f replies to our comments O-MBA10L4-3, O-MBA10L4-4, O-MBA10L4-23, O-MBA10L4-
24, and O-MBA10L4-27. The first and fourth of these comments relate to the SEIR’s failure to define 
the severity of the Project’s traffic impacts. The second and third of these comments relate to failure 
to evaluate impacts at intersections under PCO control and the fifth relates to the SEIR’s failure to 
account for the effects of train passage in the analysis of the intersection of Sixteenth, Seventh and 
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Mississippi. Both of these latter matters also ultimately go to the issue of failure to define severity of 
impacts. 

With regard to the failure to address changes in severity to impacts at locations already operating 
under conditions qualifying as impacted, the first three paragraphs of the response are padding, 
reciting definitions of LOS that are not in dispute in the comments. The next three paragraphs of the 
response on page are legalistic arguments about whether CEQA requires disclosure of distinctions in 
severity to impacts where conditions are already in a state considered impacted. Without engaging 
in the argument of legal matters, we can state that from an engineering perspective, distinctions in 
severity of impacts represented by changes in delay in the LOS/delay computations are highly 
significant. If the computations at a ramp or intersection already at LOS F show changes of a couple 
seconds of delay or so, this is hardly perceptible to drivers and is not indicative of meaningful change 
in severity of impact. But if the computations show changes of, for example, a half-minute or a 
minute or more, this is indicative of a dramatic change in severity that is highly perceptible and 
involves potential for queue blockages of additional lanes or upstream locations. Since the 
calculation procedures are capable of generating these estimates of delay and distinction of severity, 
this information should not be suppressed and ignored – doing so appears to be inconsistent with 
the good faith effort to disclose impact that CEQA demands. 

The response goes on for four more paragraphs discussing the evolution of LOS computation 
techniques, the City’s practices in use of them, and the technical meaningfulness of them. The single 
point in these paragraphs worthy of consideration can be summarized as follows: Calculation 
procedures to determine delay have been validated for instances where the subject location is 
below or slightly above capacity; in circumstances where capacity is greatly exceeded the validation 
is less strong and therefore the delay predictions are less reliable. We acknowledge this. But it is still 
clear if, say, an intersection or ramp is a couple seconds over the LOS F threshold in the existing 
condition and addition of project traffic computes to add a half minute or minute or more of delay, 
those are significant changes in severity. This is regardless of the fact, because of the lower reliability 
of the delay calculation in the LOS F zone, that if the traffic were actually added in the field and the 
changes in delay were measured, the results might be 27 seconds added instead of a half-minute or 
55 seconds added instead of a minute. 

Response TR-2f continues for another page-and-a-half of irrelevant speculation that in the future, 
consideration of LOS/delay may be excluded from CEQA consideration. For the present, LOS is a CEQA 
consideration, the City has relied on it and that portion of the response can safely be dismissed. 

Response TR-2f continues, replying to the issues in O-MBA10L4-4, O-MBA10L4-23, concerning failure 
to evaluate LOA/delay impacts at intersections under PCO control. This comment concerns specific 
tables in DSEIR Volume 1 that are explicitly identified in the comments, Tables 5.2-47 and 5.2-48, 
respectively located on pages 5.2-172 and 5.2-174. These tables have no entries for LOS or delay at 
certain intersections, with the normal space for delay and LOS entries in those tables filled with the 
notation “PCO Controlled”. The response points to completely different tables, Tables 5.2-34, 5.2-35 
and 5.2-36 as having delay and LOS entries for those intersection locations. This response evades the 
following questions: 

• What is LOS and delay at the times these intersections are PCO controlled? 

• Does the SEIR conclude that PCO control mitigates significant impacts at these locations or do 
they remain significantly and unavoidably impacted? 

The response is inadequate. 

The final portion of Response TR-2f concerns the apparent lack considering the effect of Caltrain 
train movements on delay and LOS at the intersection of Seventh, Sixteenth and Mississippi. The 
response confirms that the SEIR analysis did not attempt to analyze the effect of Caltrain train 
movements on the LOS/delay compiled for the intersection of Seventh-Sixteenth and Mississippi. It 
points out that the SEIR analysis shows that with the reductions in general traffic lanes associated 
with the 22 Fillmore Transit Priority project, together with Project traffic, with or without 
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overlapping Giants games, this location would be at LOS F. It then claims that, because the 
computation of delay is less reliable when LOS F conditions are already evident, there would be no 
point to attempting to further quantify the situation with respect to the effects on the subject 
intersection by Caltrain movements on the immediately adjacent grade crossing of Sixteenth. This 
absurd response ignores and attempts to evade the key point of the comment which is that had 
Caltrain movements been considered, there is a good prospect the analysis might have shown that 
traffic on Sixteenth would queue to an extent that might obstruct the intersections of Sixteenth with 
Owens, Sixteenth with Fourth, and even Sixteenth with Third. Since these locations are on a critical 
emergency and regular access route to the UCSF hospitals it is imperative that such an analysis be 
done (a good case for micro-simulation) and the SEIR is critically deficient for having failed to 
perform it. (Mission Bay Alliance, Thomas N. Lippe, letter, November 2, 2015 [O-MBA20L7-24]) 

_________________________ 

Response to Late Comment TR-6: Methodology, Traffic LOS 
As described in Response TR-2f in the RTC document on pp. 13.11-48 – 13.11-56, the SEIR 
fully discloses all significant traffic impacts. CEQA does not require identification of degrees 
of “worseness” beyond identification of significant impacts, and LOS methodologies do not 
accurately calculate delay beyond LOS F conditions. As discussed in the RTC document in 
Response TR-2f, the equations used to determine vehicle delay have been validated for 
conditions when an intersection is below, or slightly above capacity, and therefore does not 
properly represent oversaturated (i.e., beyond LOS F) conditions. For example, Exhibit 16-14 
on page 16-24 of the Highway Capacity Manual 2000 (HCM 2000), which relates delay 
calculations with vehicle capacity, shows that once a delay of 80 seconds per vehicle is 
reached, maximum capacity (v/c=1) is also attained. For calculated delay values above 
80 seconds, the exhibit shows corresponding v/c values above 1.0 (the traffic volume is over 
the intersection capacity), which are not possible in the field. Thus, while LOS calculation 
sheets can produce outputs that show seconds of delay in excess of 80 seconds (these data 
are available in the transportation analysis background files for this SEIR, in Appendix TR, 
Volume 3 of the SEIR), these calculations should not be used to indicate the degree of 
“worseness” for traffic LOS F conditions due to these methodological limitations. Consistent 
with the methodological strengths of LOS analysis techniques, these techniques have been 
appropriately used in this SEIR to apply all feasible mitigation measures and to identify all 
significant traffic impacts when mitigation was not feasible. 

As discussed in the SEIR and the RTC document, the Highway Capacity Manual (HCM) 
methodology used to calculate intersection LOS at signalized intersections is based on the 
peak 15-minute period of the one hour with the greatest traffic volume, and it assumes that 
during the analysis period, the traffic signal operation and traffic movements and flow 
would generally operate under the same regular pattern. This is not the case at intersections 
managed by PCOs before or after events at AT&T Park. At those locations, the normal 
operation of the traffic signal is interrupted due to travel lane or roadway closures, PCOs 
providing longer crossing times for pedestrians, and PCOs halting traffic flow temporarily 
to clear out the intersection or to allow transit to move, among other event-related 
transportation management strategies. These real-time responses to unfolding events allow 
for improved levels of traffic control compared with what mechanized traffic-light systems 
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can deliver. Mechanized systems operate with less flexibility, and are unable to respond 
immediately, in real time, to observed traffic conditions. As a result, the analytical tools and 
measurements appropriate for assessing the effectiveness of mechanized systems do not 
apply to PCO-controlled intersections. For all of these reasons, the intersection LOS at PCO-
controlled intersections does not provide meaningful information and is not presented for 
those locations where PCOs already actively manage intersection operations. The 
intersection delay at study intersections where PCOs would be stationed as part of the 
project were analyzed not assuming PCO intervention, and conditions with PCO 
intervention are not possible to determine for the above-noted reasons. 

As explained in the RTC document, the SEIR analysis did not explicitly include the delay 
associated with the at-grade crossing of Caltrain at the study intersections of 
Seventh/Mississippi/16th and Seventh/Mission Bay Drive, but the delay and LOS presented 
in the summary tables does reflect traffic conditions, including automatic gate operations. 
Prior to incorporating the 22 Fillmore Transit Priority Project into the intersection LOS 
analysis, the LOS conditions were verified based on field surveys of intersection operations 
conducted as part of this project and the UCSF Long Range Development Plan (LRDP) 
analysis conducted in 2013 and 2014. The results were also compared to the LOS analysis for 
existing conditions presented in the EIR prepared for the Caltrain electrification project.2 
The LOS results obtained for these two study intersections for the weekday p.m. peak hour 
were found to be generally consistent with field observations and the analyses presented at 
the two aforementioned reports.  

As noted in the RTC document in Response TR-2f on pp. 13.11-55 – 13.11-56, the SEIR 
discloses project impacts at the two study intersections where Caltrain operates. Under 
existing plus project conditions, the addition of project-generated vehicles would worsen the 
existing LOS conditions at these two intersections where Caltrain operates. For conditions 
without a SF Giants evening game at AT&T Park, the proposed project would result in 
significant traffic impacts at the intersections of Seventh/Mississippi/16th (weekday p.m. and 
weekday evening peak hours) and Seventh/Mission Bay Drive (weekday evening and 
Saturday evening peak hours). With an overlapping SF Giants evening game, the proposed 
project would also result in significant traffic impacts at Seventh/Mississippi/16th (weekday 
p.m., weekday evening, and Saturday evening peak hours) and Seventh/Mission Bay Drive 
(weekday p.m., weekday evening, weekday late evening, and Saturday evening peak hours).  

See Response to Late Comment TR-13, below, regarding emergency vehicle access.  

_________________________ 

                                                           
2 Peninsula Corridor Electrification Project, Final EIR, January 2015. SCH # 3013012079. Available online at: 

http://www.caltrain.com/projectsplans/CaltrainModernization/Modernization/PeninsulaCorridorElectrific
ationProject/PCEP_FEIR_2014.html. Accessed September 15, 2015. 
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Issues Raised by Late Commenters on Methodology, Transit Capacity Utilization 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA20L7-25    

_________________________ 

Section 13.11.3, Response TR-2g 

This response replies to our comments O-MBA10L4-3-13a and O-MBA10L4-18 which concerns the 
criteria the City uses to define impacts on transit. 

To our comment that the ordinary transit impact criterion, ridership in excess of 85 percent of 
screenline capacity based on scheduled service, or by scheduled line service where an individual line 
evaluation is ordered, is unreasonable and unrealistic. Our reasoning is based on the fact that Muni 
rarely, if ever actually delivers the effective capacity of full scheduled service due to missed runs, 
bunching and skip-stopping and other issues related to lack of schedule reliability or on-time 
performance. The response describes how passengers are counted, but this clearly does not include 
those left standing at bus stops and LRT platforms. It also claims that the procedure takes into 
account the schedule reliability and on-time performance issues, but demonstrates no clear way that 
this is true. It also fails to address the issue that, when only a screenline analysis is performed, this 
assumes the excess capacity on one line is available to serve the excess ridership on another, while 
in reality, most people’s travel patterns are well served by only a single line. 

The response then moves to a key issue, that the City has relaxed the normal threshold of impact 
from 85 percent to 100 percent of capacity for this particular Project. One of our criticisms is that 
relaxation of the normal threshold of significant impact for one favored project is inconsistent with 
the good faith effort to disclose impact that CEQA demands. The response’s reply to this is that San 
Francisco already did the same for the 34th America’s Cup competition event and New York City 
does it all the time for large special events. But the America’s Cup competition is/was fundamentally 
different from the proposed Project in that it involved large-attendance spectator event competition 
occurring over just a few days in a single year; the Project involves events on over 200 days per year 
repeated over many, many years. Moreover, the fact that nobody noticed that the City changed the 
rules for that specific event does not make it right then and does not justify making a special change 
of the impact criteria for this Project or for any project. As regards to what New York City does for 
transit impact criterion with respect to large special events there, that is irrelevant to San Francisco. 

A key issue identified in the comments is that while event-attendees may tolerate 100 percent-of-
capacity crush loads (a justification the DSEIR used for the relaxed impact criterion), the problem is that 
this imposes a special misery on the people who are normal users of the affected lines at the times. 
Response TR-2g fails to address this relevant point. Furthermore, the issue of who the regular riders 
who are adversely impacted when special event attendees overcrowd and slow the operation of the 
affected transit lines has Social Justice implications. We explore this topic, which the SEIR fails to 
address, below. 

Other commenters provide evidence that the community south of the Project site served by the T 
Third line is a disadvantaged community that is adversely impacted by the effects of transit services 
to the Project that create social justice issues unaddressed in the SEIR. Here we discuss transit 
operations considerations that lend support to the assertion that the SEIR has failed to address 
social justice issues. 

• Regular users of the T Third will suffer unpleasant overcrowding due to event-goers in the pre-
event and post-event periods, having to deal with scarcity of seating and uncomfortable sharing 
of standing space with boisterous pre-event goers and over-exuberant or angrily depressed (and 
often liquor-fueled) departing event goers. 
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• The City’s decision to reduce the threshold of significant impact from the normal 85 percent of 
capacity to 100 percent of capacity exacerbates the overcrowding impacts on the regular user 
community. 

• Special T Third shuttle services to the Project site that turn back near the intersection of 
Sixteenth and Third occupy time slots that could be filled by runs that serve the community to 
the south in this corridor. 

• Heavy boardings and alightings associated with event arrival and departure travel increase station 
dwell times, slowing service to normal users south of the Project site. Delays associated with 
shuttle operation turn-backs do the same. Also, turn-backs tend to create big gaps in service south 
of the Project site, as is reportedly already evidenced as the result of Giants games. 

• Reconstruction of the T Third station platform near the intersection of Third with Sixteenth to 
accommodate Project crowds, a reconstruction that will require over a year, will inevitably delay 
T Third services to the disadvantaged community to the south over the duration of the 
construction period. At times this may even require substitution of inferior bus services. 

All of these constitute transit operational reasons why the SEIR should have included a Social Justice 
Impact section that has not been provided. (Mission Bay Alliance, Thomas N. Lippe, letter, 
November 2, 2015 [O-MBA20L7-25]) 

_________________________ 

Response to Late Comment TR-7: Methodology, Transit Capacity Utilization 
As described in Response to Late Comment TR-3 above, Muni ridership used for the 
downtown screenline analysis was obtained from the SFMTA and represents the current 
data that is available from the agency and used to determine project impacts on Muni 
service for development projects. While Muni has not met its on-time performance goals, 
most of the scheduled service is delivered (i.e., between 97 and 99 percent), and most routes 
operate at less than capacity utilization at the maximum load point.3 The methodology used 
to develop transit ridership by the SFMTA for use in transit impact analyses was detailed in 
the RTC document in Response TR-2g, and accounts for actual operations, including the 
extent of crowding when transit headways are not met.  

The commenter is incorrect in stating that the City relaxed the transit significance threshold 
for this particular project. The 85 percent capacity utilization standard typically used for 
peak hour transit analysis was applied to the downtown screenlines, the T Third, and the 
22 Fillmore analyses for the weekday p.m. peak hour. The 100 percent capacity utilization 
standard was applied for analysis hours outside of the weekday p.m. peak hour (i.e., 
weekday evening, weekday late evening, and Saturday evening conditions), and only to the 
T Third, 22 Fillmore, and the Muni Special Event Shuttles (i.e., not the downtown 
screenlines). The use of the 100 percent capacity utilization threshold for transit analysis 
related to pre-event and post-event conditions reflects riders’ higher tolerance for near-
capacity loadings associated with events. As described in the SEIR, the 100 percent capacity 
utilization threshold was used in the transit analysis for The 34th America’s Cup and James 
R. Herman Cruise Terminal and Northeast Wharf Plaza EIR, and would similarly be applied 
to other event venue projects where special event transit service would be proposed. The 
                                                           
3 SFMTA, Strategic Plan Metrics Report, November 2015. Available online at https://www.sfmta.com/ 

about-sfmta/reports/service-standards. Accessed November 20, 2015. 
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commenter states that 100 percent capacity utilization represents crush load conditions; this 
is not correct. As noted in the RTC document, crush load conditions occur when ridership 
exceeds 125 percent of the planning capacity of the vehicle as identified by Muni. 

As indicated on Tables 5.2-40 though Table 5.2-42 on SEIR pp. 5.2-136 – 5.2-137, the capacity 
utilization of the 22 Fillmore for all existing plus project scenarios and analysis hours would 
be less than the 85 percent capacity utilization standard. Capacity utilization of the T Third 
light rail line would also be less than the 85 percent capacity utilization standard during the 
weekday p.m. peak hour, weekday late evening peak hour, and the Saturday evening peak 
hour. The capacity utilization on the T Third would exceed 85 percent only during the 
weekday evening pre-event condition for a sell-out game or concert event. As noted on 
Table 5.2-41 on SEIR p. 5.2-137, during the weekday evening peak hour the capacity 
utilization would be 93 percent.  

The SEIR acknowledges that prior to and following an event, the 22 Fillmore and T Third 
would become more crowded. Operation of the T Third service at more than the 85 percent 
capacity utilization standard for short periods of time to accommodate event attendees does 
not represent social justice issues noted in the comment, and the commenter is not correct in 
stating that a social justice impact section is required in the SEIR (See Exhibit D, Section 2, 
Response to Late Comment GEN-2 and RTC document Section 13.2.4). 

• Prior to and following an event, regular users of the T Third would be subject to more 
crowded conditions that exceed the capacity utilization standard, but which are not 
crush load conditions, for only a portion of the route between Market Street and the 
project site. As noted above, the capacity utilization of the T Third would exceed the 
85 percent capacity utilization standard only during the weekday evening pre-event 
condition for a sell-out evening event (and not post-event as stated in the comment). 

• As noted in the SEIR on pp. 5.2-75 – 5.2-77 and RTC document on pp. 13.11-60 – 13.11-
61, the 85 percent capacity utilization standard was applied to the weekday p.m. peak 
hour conditions for the downtown screenlines, and the 22 Fillmore bus route and the 
T Third. The 100 percent capacity utilization was applied to the weekday evening, 
weekday late evening, and Saturday evening conditions. Only the T Third would exceed 
the 85 percent capacity utilization standard during the weekday evening peak hour. 

• The Muni Special Event Transit Service Plan does not assume that there would be a 
reduction in transit service elsewhere in San Francisco, and its provision would not 
conflict with existing or planned T Third service to the south of the project site. 

• Prior to and after an event, the dwell time – the time it takes passengers to enter and exit 
the train – at the UCSF/Mission Bay Station would increase due to increased passengers 
at the station. The project includes features to enhance operations of the T Third, such as 
platform improvements and crossover tracks, to minimize delays associated with the 
additional service to the project site. 

• Construction of improvements to the UCSF/Mission Bay Station platform would require 
substitution of light rail service by bus. Service interruptions would be minimized, to the 
extent possible, but could not be avoided. It is unclear why the commenter believes that 
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bus service would be considered inferior to light rail service. San Francisco provides 
numerous light rail lines and bus routes throughout the City, with most transit service 
provided via buses.  

_________________________ 

Issues Raised by Late Commenters on Methodology, Cumulative Analysis Year and 
Context 
This response addresses all or part of the following comments, which are quoted below: 

A-MTC-4 O-MBA20L7-26   

_________________________ 

Regional Transportation Infrastructure 

The baseline transportation network for the Project is adequately described in the SEIR. Relative to 
transportation impacts the information cited regarding the Central Subway and Muni Forward 
projects is correct. Expanded Muni boarding islands to accommodate passenger demand is a 
beneficial infrastructure investment that will increase transit capacity during peak usage periods. 
Therefore, improvements to the Muni UCSF/Mission Bay Station Platform, both under the proposed 
project and the Muni UCSF/Mission Bay Station Variant, will benefit not only the Project but also 
Muni transit riders within Mission Bay generally.  

The SEIR describes Muni shuttle routes that are not specifically included in Plan Bay Area. This type 
of flexible, relatively low cost operational effort does not have to be included in Plan Bay Area. 
However, it should be noted that similar service boosts were included in PBA related to two major, 
multi-phase neighborhood development projects in San Francisco, Treasure Island & Hunters 
Point/Candlestick Point. Similar to Mission Bay, both of these neighborhoods are Priority 
Development Areas (PDAs) and will be incorporating a large share of Plan Bay Area's growth 
allocation of housing and jobs for the City and County of San Francisco through 2040.  

The SEIR includes a cumulative impact analysis that is appropriately comprehensive and reflects 
nearby planned development in the Mission Bay neighborhood as well development that is 
envisioned in the Central SOMA neighborhood plan. Infrastructure investments analyzed in the 
cumulative impact analysis include: Interstate 280 ramp changes; the extension of the MUNI 22-
Fillmore trolley bus to Mission Bay; the Central Subway; the Muni Forward service and capacity 
improvement project; the addition of the new, expanded Transbay Terminal; Caltrain Electrification; 
the Downtown Extension that will link Caltrain from its current terminus at 4th and King to the 
Transbay Terminal; and, unspecified capacity upgrades for other regional transit operators. Regional 
improvements like those addressed in the cumulative impact analysis are funded through MTC, its 
$293 billion regional transportation plan budget through 2035, encompassing reasonably anticipated 
regional, state and federal fundings [sic] sources. Moreover, it should be noted that a number of the 
regional improvements addressed in the SEIR including the Central Subway are already under 
construction. (Metropolitan Transportation Commission, Ken Kirkey, letter, October 30. 2015 
[A-MTC-4]) 

_________________________ 

Section 13.11.3, Response TR-2h 

This response replies to our comments O-MBA5-6, O-MBA10L4-9, O-MBA10L4-10, O-MBA10L4-11. 
O-MBA10L4-12, O-MBA10L4-26 and O-MBA10L4-36 and those of others. The points of these 
comments are summarized as follows: 
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• The cumulative analysis, pegged to Year 2040, 25 years from now, is purely speculative. 

• While a speculative look at conditions 25 years hence is not objectionable, overlooking a 
cumulative scenario 10 years hence misses the most active concerns of the current residents of 
San Francisco and the region, hence the SEIR is defective as an information document. 

• Absent inclusion of a shorter time-frame cumulative analysis, the long-term cumulative analysis 
deludes the public as to the nearer-term cumulative consequences of the Project. 

• Given the rapid pace of development approvals including frequent planning and zoning 
variances, a 25 year forward cumulative analysis based on General Plan development 
quantifications is irrelevant. 

• The transportation planning forecast tool used to prepare the travel forecasts for the 2040 
cumulative analysis has a greater validation error (by a factor of 2) than the threshold of Project 
cumulative impact. 

• The City is actively planning massive changes to the transportation network that would 
substantially alter (seemingly to the Project’s detriment and to make it more impactful) 
transportation conditions in the immediate Project vicinity and that are as reasonably 
foreseeable as the plan development totals relied on in the 2040 analysis. The SEIR has failed to 
assess these transportation network changes. 

• The SEIR uses an improper baseline for assessing cumulative transportation impacts. It assesses 
the Project’s impacts relative to 2040 conditions that are assumed to exist without the Project. Per 
CEQA, it should evaluate the Project’s impacts, in combination with those of other present and 
reasonably foreseeable future projects on the existing environment. The essential difference is 
that what the SEIR has done is to compare a projection to a projection. CEQA requires comparison 
of a joint projection to a known (the existing condition). These are different things. 

Response TR-2h begins with a laborious 4-page description of the City’s ordinary practices in 
cumulative analysis and of the SF-CHAMP transportation model. The discussion fails to address any 
of the issues in the comments and, in particular, the SF-CHAMP model’s calibration error being 
double the threshold of impacts that it is being relied upon to disclose. 

Response TR-2h continues in an attempt to justify the distant year cumulative analysis as follows: 

The 2040 cumulative horizon year is preferable to shorter period because the 25-year horizon 
year more accurately accounts for land use changes and their associated transportation network 
changes, as well as other planned transportation improvements. Future growth occurs 
according to the vagaries of variable economic conditions, development trends, changing 
sponsor development priorities, and legal actions that delay or curtail proposed development, 
and therefore, short-term land use growth patterns cannot be accurately predicted in five-year 
increments. In particular, redevelopment projects such as those included in the 2040 growth 
forecasts (e.g., Mission Bay Plan, Candlestick Point - Hunters Point Shipyard Plan, 
redevelopment of Pier 70 and Seawall Lot 337), often take longer than anticipated to be 
completed. For example, the Mission Bay Plan was anticipated to be substantially built-out by 
2015, which is the cumulative analysis year for transportation conditions in the Mission Bay 
FSEIR; however, construction of development is still underway and the UCSF Mission Bay 
campus is anticipated to be completed by 2019. Nearby, the Candlestick Point - Hunters Point 
Shipyard Phase II Development Plan identified completion of about 3,100 residential units by 
2017; however, only about 240 of the 3,100 residential units are anticipated to be completed by 
the end of 2015. Construction of development part of the Pier 70 project is anticipated to 
continue through 2030. Thus, because larger multi-year development proposals would be built 
over a number of years, a future cumulative analysis year considers completion of buildout of 
these projects. Therefore, the cumulative impact analysis presented on SEIR pp. 5.2-208 – 
5.2-232 (i.e., Impact C-TR-1 though Impact C-TR-10) adequately reflects the proposed project’s 
impacts in combination with other past, present, and reasonably foreseeable future projects, 
and a different or additional cumulative analysis year is not warranted. 
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This response begs the question: If all this is true, why didn’t the City use a 50, 60 or 100 year period 
for the cumulative analysis. The response, although seemingly filled with factual information, is 
nonsense relative to the issues. 

Also, nothing in the response addresses the final bulleted point above or its elaboration in the original 
comments. CEQA requires evaluation of the cumulative condition, including the Project in combination 
with other foreseeable in comparison to the existing environment, not a comparison of two hypothetical 
future conditions. (Mission Bay Alliance, Thomas N. Lippe, letter, November 2, 2015 [O-MBA20L7-26]) 

_________________________ 

Response to Late Comment TR-8: Methodology, Cumulative Analysis Year and Context 
As noted in MTC’s comment, improvements to the Muni UCSF/Mission Bay station 
platform would benefit all T Third riders using the station. As indicated by MTC, the Muni 
Special Event Transit shuttles, which would only be implemented during larger events at the 
project site, do not need to be included in MTC’s Plan Bay Area. Transportation 
infrastructure investments noted by MTC were included in the cumulative transportation 
impact analysis, and, as noted in the comment, a number of the regional improvements are 
already under construction. 

The appellant raises several unsupported points regarding the analysis of cumulative 
conditions in the SEIR. 

• The year 2040 analysis is speculative. The analysis presented in the SEIR is based on 
sound methodological transportation planning practices. The travel demand forecasting 
tool used to develop the year 2040 cumulative conditions presented in the SEIR was 
developed by the SFCTA over 25 years ago and has been enhanced with improved data 
and algorithms ever since. The input data into the model is based on regional 
population and employment information first prepared by ABAG. Using population 
and employment input provided by the local planning agencies, every couple of years 
ABAG runs a socioeconomic model that balances population and employment for the 
following 25 years period. The San Francisco Planning Department (long range 
planning) then takes this information and refines it within the San Francisco city and 
county limits both at the geographical (smaller sized zones) as well as allocation (more 
accurate positioning of land uses). This effort takes several months and the results are 
then passed over to the SFCTA, which keeps, updates and runs the countywide 
forecasting model (i.e., SF-CHAMP). As part of its assigned work, the SFCTA regularly 
updates the methods algorithms of the model every two to five years. This effort is 
usually conducted through a peer review process and, since the model is used as a 
congestion management planning tool, includes the legal requirement of review and 
approval of the inputs, methodology and results by MTC. 

• A near term 10-year analysis will better inform the public of the cumulative 
conditions with the project. The San Francisco Planning Department analyzes project 
impacts with respect to existing and cumulative conditions for the future horizon year at 
the time of the study, year 2040 in this case. The commenter thinks that a 10-year interim 
cumulative scenario is required. Case law is clear that no such “interim” cumulative 
time frame is required by law. (See City of Irvine v. County of Orange (2015) 238 
Cal.App.4th 526, 541-544.) A 10-year scenario could be more speculative than the 
analysis of 2040 conditions, as the approval of a project or plan does not imply that it 
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will be expeditiously built. Specifically, the Mission Bay South Area Plan approved in 
1998 assumed that buildout would be accomplished less than 20 years later, in 2015. As 
it happens, Mission Bay South is now approximately 60 percent built and full buildout 
can be expected no sooner than 2040, when UCSF expects to open the second phase of 
the Medical Center on the two blocks between Fourth and Owens Streets (cited in UCSF 
LRDP EIR). Thus, a 17-year full buildout expectation (1998 to 2015) is turning into a 
42-year plan (1998 to 2040) due to changing economic conditions. A similar situation is 
expected to happen with other nearby plans already approved or in the process of being 
approved such as Eastern Neighborhoods, Western SoMa, Pier 70 and Mission Rock. In 
fact much of the “rapid pace of development” observed in the area by the commenter is 
the result of long-term plans approved over 10 years ago such as the Mission Bay South 
Plan, Rincon Hill Plan, Eastern Neighborhoods Plan, etc. Thus, analysis of 2040 
conditions is a more reliable scenario that appropriately captures cumulative conditions. 

• The SFCTA CHAMP model has validation error that is larger (by a factor of 2) than 
the threshold of Project cumulative impact. It is unclear what the statement from the 
commenter means, since there are several thresholds used on the SEIR to establish 
potential impacts; for example, moving from LOS D to LOS E (with an average vehicle 
delay of more than 55 seconds per vehicle) for an intersection, increasing transit capacity 
utilization over 85 percent, adding more than 5 percent of traffic at a critical movement 
already operating at LOS E or F, etc. Furthermore, the concept of a single value for a 
model validation error put forward by the commenter goes against proper 
transportation modeling practice. When validating a travel demand forecasting model, 
the level of predictability for various model elements are assessed individually, each one 
having a different target value. For example, a higher level of accuracy will be asked 
from the predicted traffic values for arterials and major streets than for local collectors 
and alleys. Similarly, a higher level of accuracy will be necessary when evaluating a 
transit corridor (multiple transit lines and services) ridership than for alightings and 
deboardings of a single transit line, and better representation of future traffic and transit 
conditions would be expected than of expected bicycle or pedestrian flows. The SF-
CHAMP model is regularly re-validated whenever major changes to the model inputs 
and algorithms are made, including the regular update of population and employment 
forecasts provided by ABAG. These changes and the subsequent model results are then 
reviewed and have to be approved by the Metropolitan Transportation Commission. 
The SFCTA is the designated Congestion Management Agency (CMA) for San Francisco 
County and as such is responsible for developing and adopting a Congestion 
Management Program (CMP) on a biennial basis. The CMP legislation4 requires that 
CMAs develop a uniform database and model for evaluating transportation impacts of 
land-use decisions consistent with the regional mode land databases. SF-CHAMP has 
been regularly deemed consistent with the methodologies used by MTC Regional Travel 
Demand Models and databases, and therefore meets the legal requirements for the 
development of a CMP in San Francisco. 

• The City is actively planning massive changes to the transportation network that are 
not considered in the analysis of cumulative conditions. The commenter does not 
specify which massive changes the sentence is referring to. In any event, all 
transportation network changes planned by the City have been incorporated into the 

                                                           
4 Government Code Section 66531 authorized Bay Area counties to develop Countywide Transportation 

Plans and directed MTC to develop guidelines to assist CMAs and other appropriate agencies in the 
development of the Countywide Transportation Plans 
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existing plus project scenario (e.g., Central Corridor LRT, transit lanes on 16th Street, 
Mission Bay Infrastructure Plan) or 2040 cumulative analysis. In order for transportation 
infrastructure projects to be included as part of the cumulative analysis, they need to be 
part of the Plan Bay Area, which is developed by MTC in coordination with cities, 
counties, Caltrans, and transit service providers. In the case of San Francisco, these 
projects are also represented in Muni’s Short-Range Transit Plan and SFCTA San 
Francisco Transportation Plan. As noted above, MTC reviewed the cumulative project 
assumptions, and concurred with the methodology for analysis of the existing plus 
project and cumulative conditions. If the commenter is referring to the concept of 
removing a portion of I-280 north of Mariposa or 16th Streets included in the San 
Francisco Planning Department’s Railyard Alternatives and I-280 Boulevard Feasibility 
Study, this concept is only being studied and it is speculative at this time, thus, any 
assessment of transportation impacts would rely upon conjecture. This ongoing study is 
described in the SEIR on pp. 5.2-109 – 5.2-110; however, this concept is not a sufficiently 
defined project to undertake a credible analysis reflective of the unknown complexity of 
associated circulation changes.  

• Why didn’t the City use a 50, 60 or 100 year period for the cumulative analysis? OCII 
did not use “a 50, 60 or 100 year period for the cumulative analysis” because such time 
frames would have required OCII to engage in gross speculation -- the equivalent to 
attempting to predict in 1912 what conditions would be in 1962, 1972, or 2012. Notably, 
nothing in CEQA or the CEQA Guidelines identifies a particular time frame that lead 
agencies must use in attempting to assess cumulative impacts. Rather, the choice is left 
to the agencies’ informed discretion. Normally, the choice of an appropriate cumulative 
time frame reflects the need to strike a balance between looking at too short a period, on 
the one hand, and looking at too long a period, on the other. A period that is too short 
can overlook impacts of foreseeable large, multi-year projects that will build out over a 
substantial period of time, resulting in the understatement of impacts. In contrast, a 
period that is too long can sometimes require a lead agency to engage in too much 
speculation, with the result that very long-term predictions may be relatively 
meaningless. Here, OCII reasonably chose to use a 25-year time frame, and its decision 
to do so is supported by abundant substantial evidence. As noted in the previous 
responses, the future horizon year for transportation planning purposes is established 
by ABAG, which develops population and employment estimates for the Bay Area at 
the city and county levels. The horizon year is typically reviewed upwards every two or 
three years so that there is a 25- year outlook at which time new cumulative projections 
are developed. MTC uses the same year and set of data to update their regional travel 
demand forecasting model. The San Francisco Planning Department and SFCTA also 
use these regional projections to allocate growth within the City and update the SF-
CHAMP model. Thus, there is a concerted effort starting at the regional and ending at 
the local level to develop a common horizon year for cumulative transportation analysis.  

• The cumulative analysis improperly relies on “a comparison of two hypothetical future 
conditions.” The commenter contends that OCII somehow violated CEQA because OCII’s 
projections of 2040 conditions represent a “hypothetical future condition.” The commenter 
urges that the proper approach for evaluating cumulative impacts would have been to 
begin with existing conditions, and then to add to them the impacts associated with “the 
Project in combination with other foreseeable [projects].” In making these points, the 
commenter implies the existence of a distinction between possible approaches to assessing 
cumulative impacts that does not exist in practice. Under whatever approach is used, there 
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is simply no way to avoid predicting the future in assessing cumulative conditions either 
without or with a proposed project in place. In either event, a lead agency must attempt to 
predict “future conditions.” (See Neighbors for Smart Rail v. Exposition Metro Line 
Construction Authority (2013) 57 Cal.4th 439, 454 [cumulative impact analysis requires a 
prediction of “a project’s effects on future conditions”].) Thus, although “existing 
conditions” are normally the proper baseline for assessing project-specific effects, “future 
conditions” are the appropriate baseline for assessing cumulative impacts. One way to try 
to predict such future conditions is to examine the combined environmental effects of past, 
present, and probable future projects. (CEQA Guidelines, § 15130, subd. (b)(1)(A).) Under 
that approach, “existing conditions” are generally reflected in the impacts of past and 
present projects. Another equally legitimate approach is to employ a “summary of 
projections contained in an adopted local, regional or statewide plan, or related planning 
document, that describes or evaluates conditions contributing to the cumulative effect.” (Id., 
subd. (b)(1)(B).) This latter method can be satisfied through the use of a computer model 
that includes as inputs the kind of information that can be derived from such planning 
documents. (Rialto Citizens for Responsible Growth v. City of Rialto (2012) 208 Cal.App.4th 899, 
928-931.) This second approach may not specifically call out existing conditions, but the 
approach is nevertheless totally legitimate. Since either approach inherently involves some 
degree of uncertainty regardless of the quality of the evidence on which a lead agency 
relies, any prediction of “future conditions” is necessarily and inevitably somewhat 
“hypothetical.” Any project opponent – or lead agency – that claims to know the future 
with certainty is making a claim that, in the nature of things, cannot possibly be accurate. 
Lead agencies can only make their best informed predictions based on the credible 
evidence that is available to them. That is what OCII has done here. (See SEIR pp. 5.2-208 – 
5.2-232 [i.e., Impact C-TR-1 though Impact C-TR-10]; see also City of Del Mar v. City of 
San Diego (1982) 133 Cal.App.3d 401, 412 [court rejects attack on the use of future growth 
projections in an EIR, even though “[t]he accuracy of these projections must, of course, 
await the passage of time”].)  

_________________________ 

Issues Raised by Late Commenters on Methodology, Adequacy of Transportation Analysis 
This response addresses all or part of the following comments, which are quoted below: 

A-MTC-1 A-MTC-5 O-MBA27S9-5  

_________________________ 

In particular, staff has considered the assumptions and approaches outlined in the SEIR relative to 
mode choice and the analysis of project-serving transportation projects as well as the relationship of 
transportation projects identified in the SEIR relative to transportation projects included in the 
Regional Transportation Plan/Sustainable Communities Strategy adopted in 2013, Plan Bay Area 
(PBA). We believe that the assumptions encompassed in the SEIR are sound and appropriately 
conservative and the transportation project analysis considers the relevant transportation projects 
for analysis. From a regional perspective, this location is well-served by transit and would likely 
experience a high percentage of non-auto mode trips in comparison to most Bay Area locations. Our 
detailed comments are outlined below. (Metropolitan Transportation Commission, Ken Kirkey, letter, 
October 30. 2015 [A-MTC-1]) 

_________________________ 
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In summary, the SEIR reflects key regional projects serving the arena vicinity including the Central 
Subway and Muni Forward projects (as the project would be directly served by both). Improvements 
to other systems – like BART and Caltrain – that do not provide direct service but would be 
accessible from the proposed arena and provide service to the vicinity from the East Bay and the 
Peninsula are also described in the SEIR. Both BART and Caltrain have projects included in Plan Bay 
Area that will provide for expanded service and capacity of those systems. These projects and their 
connectivity to local-serving transit projects such as the Central Subway and MUNI Forward further 
support the mode choice assumptions outlined in the EIR. (Metropolitan Transportation Commission, 
Ken Kirkey, letter, October 30. 2015 [A-MTC-5]) 

_________________________ 

The SEIR’s inadequate traffic analysis is explained in reports and letters submitted to the City and 
OCII throughout the administrative process for this project, as noted above, all of which are 
incorporated by reference. In particular, I respectfully direct the Commission’s attention to the 
attached letters and reports from my co-counsel Thomas Lippe and experts Smith Engineering & 
Management, and Larry Wymer & Associates, Traffic Engineering. (Mission Bay Alliance, Soluri 
Meserve, letter, November 10, 2015 [O-MBA27S9-5]) 

_________________________ 

Response to Late Comment TR-9: Methodology, Adequacy of Transportation Analysis 
OCII acknowledges MTC’s concurrence with the assumptions and approaches outlined in 
SEIR.  

It is acknowledged that the Mission Bay Alliance has submitted materials addressing 
transportation issues, all of which have previously been adequately addressed in the SEIR 
and RTC document. Many of the same comments are also addressed in this Exhibit D, Late 
Comment Response document. 

_________________________ 

Issues Raised by Late Commenters on Traffic Impacts 
This response addresses all or part of the following comments, which are quoted below: 

A-UCSF2-2    

_________________________ 

• Second, we ask that the City, working with Caltrans, provide a solution to the traffic congestion at 
the Mariposa I-280 northbound off-ramp during pre-event peak periods. UCSF requested a 
mitigation measure to reconfigure the off-ramp lanes to better segregate Event Center traffic from 
UCSF and other non-Event Center traffic. We believe that this is a feasible and effective measure. 
(University of California San Francisco, Lori Yamauchi, letter, November 3, 2015 [A-UCSF2-2]) 

_________________________ 

Response to Late Comment TR-10: Traffic Impacts 
Since the OCII hearing on November 3, 2015, the City’s Traffic Engineer has reviewed the 
intersection of Mariposa Street with the I-280 northbound off-ramp and suggests the 
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following modifications: The travel lane configuration at the bottom of the I-280 northbound 
off-ramp where it widens to three lanes are proposed to remain the same as it had 
previously been proposed and designed as part of the Mission Bay Plan (namely: a 
dedicated left turn lane, a dedicated northbound through lane and a shared northbound 
through and right turn lane). The proposal to best segregate event center traffic from UCSF 
and other non-event center traffic would be to change the striping midway up the off-ramp 
where there are only two travel lanes from a dedicated left turn lane plus a shared through 
and right turn lane, to a shared left turn and through lane plus a shared through and right 
turn lane. This would better avoid vehicles intending to continue northbound on the future 
Owens Street from having to queue behind vehicles making a right turn onto eastbound 
Mariposa Street, which could back up during peak pre-event periods.  

On November 18, 2015 the Office of Economic Workforce Development and SFMTA 
discussed this reconfiguration with Caltrans District 4 Bureau Chief Patricia Maurice and 
Transportation Planner Sherie George. Caltrans District 4 staff is currently analyzing 
existing and projected turning movements at this intersection during event and non-event 
periods to determine the impacts to exiting vehicles during all hours of the day. The City is 
working with Caltrans to complete this review prior to the scheduled completion of Owens 
Street in the spring of 2016.  

_________________________ 

Issues Raised by Late Commenters on Transit Impacts, BART 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA20L7-27    

_________________________ 

Section 13.11.6 – Response TR-5 

This response relates to comments by BART (Comments A-BART-1, -4, -5, -7, - 8, and -9) and 
ourselves (O-MBA10L4-19) supplying a station-level analysis of impacts on BART that was critically 
missing in the DSEIR. This station-level analysis provides completely new information, including 
Table 13.11-2, and conclusions that were previously missing. Consequently, the information should 
be available for review for the full 45 day review period in Recirculated Draft status under CEQA. 
(Mission Bay Alliance, Thomas N. Lippe, letter, November 2, 2015 [O-MBA20L7-27]) 

_________________________ 

Response to Late Comment TR-11: Transit Impacts, BART 
RTC Response TR-5 does not provide a station level analysis for BART, but instead provides 
information as to why a station-level analysis was not needed and was not conducted as part 
of the transportation analysis for the SEIR. The response also provides clarification regarding 
BART ridership information. The information in Table 13.11-2 is from data contained in 
Appendix TR, and not new information or analysis. The inclusion of the tables in the RTC 
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document does not change any analysis or conclusions presented in the SEIR. Recirculation of 
the SEIR is therefore not required pursuant to CEQA Guidelines Section 15088.5. 

_________________________ 

Issues Raised by Late Commenters on Loading Impacts 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA20L7-28    

_________________________ 

Section 13.11.6 – Response TR-8 

This response replies to our comment O-MBA10L4-28 concerning truck loading. The response 
indicates that new (un-numbered and untitled) figures showing truck turning templates for each 
loading are presented with the response. It is not evident if and where the said figures are actually 
provided. Hence, the response is inadequate. (Mission Bay Alliance, Thomas N. Lippe, letter, 
November 2, 2015 [O-MBA20L7-28]) 

_________________________ 

Response to Late CommentTR-12: Loading Impacts 
The truck turning templates were prepared for the Major Phase Application that was 
submitted for project approval to OCII. Due to the large-scale format of the truck turning 
overlays, they were inadvertently omitted from inclusion in the RTC document. The figures 
support the analysis of loading impacts included in the SEIR and demonstrate that the 
on-site loading spaces were designed to accommodate trucks of varying size and would be 
accessible even if the larger spaces are occupied. These figures do not result in a different 
assessment than was provided in the SEIR Impact TR-8 on SEIR pp. 5.2-161 – 5.2-166. These 
figures are shown on the following pages. 

_________________________ 

Issues Raised by Late Commenters on Emergency Vehicle Access Impacts 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA20L7-29 O-MBA27S9-7   

_________________________ 

Section 13.11.6 – Response TR-9 

This reply responds to our comment and those of others regarding access impacts to emergency 
vehicles attempting to reach UCSF hospitals located in the immediate vicinity of the Project. The 
response consists of a repetition and elaboration of the description of the ineffectual measures that 
prompted the comment rather than proposing clear mitigation to resolve the issues. We note that the 
critical traffic LOS deficiency at the intersection of Seventh, Sixteenth and Mississippi, which is on 
advertised emergency routes to the UCSF hospitals is unmitigated and that the SEIR analysis at this  
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location has failed to consider the effects of train crossings of Sixteenth Street, which could cause 
traffic on Sixteenth to queue into the intersections of Sixteenth with Owens and Sixteenth with Fourth, 
which are intersections crucial to hospital access, both emergency and normal. The response is 
inadequate. (Mission Bay Alliance, Thomas N. Lippe, letter, November 2, 2015 [O-MBA20L7-29]) 

_________________________ 

Emergency Response and Hospital Access 

Our comments of November 2, 2015 concluded with the very brief remarks on SEIR Response TR – 9 
which concerned comments on emergency response and UCSF hospital access. These additional 
comments offer more detailed observations on that response. 

Inadequacy of Analysis of Congestion and Delay at Critical Intersection of Sixteenth – Seventh and 
Mississippi Streets 

Response TR-9 states that under existing-plus-Project conditions, the majority of the study intersection 
in the vicinity of the Project site and the UCSF Medical Center Phase One site are projected to operate 
at LOS E or better. The exception is the intersection of Seventh, Mississippi and Sixteenth Streets which 
would change from LOS E to dysfunctional LOS F. The problem with the response is twofold. First, this 
overburdened intersection is on the primary emergency access routes to the UCSF hospitals from the 
East Bay, Downtown San Francisco, SOMA and most of the central and northern parts of the City. 
Hence, the so called “exception” is actually a critical failure. Second, the SEIR’s analysis of the 
intersection understates the level of congestion there because it fails to account for the portion of time 
when train movements at the adjacent at-grade crossing block movements on Sixteenth. In the 5 –to – 
6 pm commute peak hour, according to current Caltrain schedules, between 10 and 12 trains preempt 
this crossing, and 9 to 10 in the 6 – to – 7 pm hour. This means that the Sixteenth Street leg of the 
intersection will be blocked for about 9 minutes or more in the 5 –to-6 pm peak and about 7.5 minutes 
or more in the 6 – to – 7 pm hour. In other words, movements to and from Sixteenth east of the 
subject intersections will be blocked between 12.5 and 15 percent of the time in these hours – and the 
effect of this blockage wasn’t accounted for in the SEIR analysis.  

Lack of Any Traffic Analysis of Intersections of Eighth – Harrison and Eighth – Bryant and Related I-80 
Ramps That Are on Critical Access Routes to UCSF Hospitals 

Another problem with the SEIR response regarding the Project’s effects on emergency response and 
emergency access is that the SEIR failed to analyze the complex of the intersections of Eighth with 
Harrison and Eighth with Bryant and their related I-80 ramps at all. These heavily congested 
intersections are on the primary emergency access routes to the UCSF Mission Bay hospitals from 
the East Bay and from Downtown, most of the SOMA and northern San Francisco. The access route 
via these intersections on Eighth are particularly crucial whenever there is an overlapping Giants 
event that tends to preempt access via the Third/Fourth Street corridor. 

SEIR’s Underestimate of Numbers of Arena Event Attendees Traveling in 5-to-6 PM Evening 
Commute Peak Conceals the Extent of Impact on Emergency Services and Access to UCSF Hospitals 

The SEIR, based on data on time of turnstile entry to the “paid” area of the Warriors current venue, 
Oracle Arena and at the Barclay Center in Brooklyn (home count of the Nets), that only about 5 
percent of weekday arena event attendees traveling to an event starting at 7:30 pm would be 
traveling on the transportation system between 5 and 6 pm (the pm commute peak hour). Our 
comments of July 26, 2015 and November 2, 2015 presented cogent reasons why those turnstile 
based assumptions grossly understate the number of attendees to a 7:30 pm start basketball game 
would be traveling on the transportation system in the 5-to-6 pm peak commute hour. Those 
reasons include: 

• The offset between getting off the transit system or out of a car in a parking spot and the time 
of actual passage through the ticket turnstiles, even for people who go straight in after arrival,  
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• The offset between arena turnstile passage time and the actual duration of travel time on the 
transportation system that would put people on the system during the peak hour. 

• The offset between turnstile passage time and actual arrival time in the arena area for those 
who go into nearby restaurants and bars to eat a meal or have a drink before entering the arena 
or those who just hang around outside to meet up with friends traveling independently, 
especially perhaps to exchange a ticket. 

The SEIR has ignored these considerations and persisted in assuming that only a tiny fraction of 
arena attendees would be traveling in the 5-to-6 pm evening commute peak hour. 

In our prior comments, we have pointed out that national TV broadcasts of weeknight Warrior 
games which typically start at 6 pm, (and possibly national broadcasts of other arena events) would 
also cause a very high portion of event attendees to be traveling in the 5-to-6 pm commute peak 
hour and requested that this be analyzed as a separate case in the SEIR. The SEIR persists in refusing 
to consider this scenario. 

Both of these considerations – the attendees who travel to the Project area long before passing 
through the arena turnstiles and the attendees coming to a national TV game start – would intensify 
emergency service and hospital access problems in the 5-to-6 pm commute peak hour well beyond 
anything analyzed in the SEIR and most importantly, compound the critical emergency service and 
UCSF hospital access problem issues related to the Sixteenth – Seventh – Mississippi – Caltrain rail 
crossing complex as well as the Eighth – Harrison / Eighth – Bryant / I-80 ramps complex as described 
above.  

The SEIR Refuses To Quantify Impacts on Emergency Vehicle Travel 

Another commenter requested that the SEIR estimate emergency vehicle travel times with and 
without an event for the proposed Project. SEIR Response TR-9 refuses to do so. It claims that 
because the infrastructure supporting UCSF hospital facilities is currently incomplete, such a 
projection is it [sic] feasible. We note, however, that the SEIR has not hesitated to estimate LOS and 
delay times on the incomplete is roadway network for ordinary predictions of Project traffic impacts 
(for instance, at Owens and Sixteenth without Owens yet connected through to Mariposa). This 
inconsistency is an unacceptable evasion. If the SEIR is unable to estimate emergency response time, 
then the entire analysis of effects on all emergency services is without foundation, uselessly 
conclusory and inadequate. 

Public Relations Response To Emergency Access Impacts Irrelevant 

SEIR Response TR-9 continues, stating that strategies to provide attendees with suggested driving 
routes to and from the 950 parking spaces within the Project site would alleviate interference of that 
traffic with emergency vehicle traffic. However, most of the on-site spaces would be held by VIP 
season ticket holders. These drivers will determine quickly various routes that work to their own 
advantage to minimize their own travel time, rather than following suggested routes to fine-tune 
recommended event access/egress routes that avoid primary emergency vehicle routes. The notion 
that pre-event and post-event recommended driving routes all could be revised based on monitoring 
is nonsense because knowledgeable regular attendees will follow their own notion of what works 
best for them, not public relations advisories. 

Effects of Event Coordinator and PCO Management Doubtful 

The next section of SEIR Response TR-9 indicates that at the times when northbound lanes of third 
closed in between Sixteenth and South Streets (mostly during post-event times), PCO's would be 
available to open the emergency barricades to allow northbound emergency vehicle traffic through. 
While the PCOs may get the emergency barricades out of the way, whether they can safely clear 
swarming pedestrians from the “closed” street section is an open question.  

The response indicates that the Event Transportation Coordinator would inform emergency service 
dispatchers of the dates and times when there would be temporary closure of Third Street following 
an event so that emergency vehicles could be advised to take routes other than Third Street. 
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However this is not very useful if the location of the emergency dictates that emergency services 
really need to travel on Third Street. 

This response also observes that drivers must comply with California vehicle code article 21806 
requiring the drivers to clear a way to for authorized emergency vehicles, drive to the right road 
curb, stop, and remain stopped until the emergency vehicle has passed. This is a nonsensical evasion 
of the key issue which is that when traffic is queued in gridlock, it becomes very difficult and 
potentially dangerous for drivers to clear the way for emergency vehicles. 

For smaller events where there are fewer PCOs, the response claims that PCOs would be stationed 
at key locations monitoring traffic conditions and could be reassigned to respond to conflicts 
between event center traffic and UCSF hospital access. It is questionable that PCOs could relocate 
quickly enough to be of effective assistance in an emergency access matter at another location. 

Effective Facilitation of Privately Driven Vehicles in Emergencies Doubtful 

The next section of the ResponseTR-9 claims that persons accessing UCSF medical Center emergency 
room and Urgent Care Center using private vehicles rather than authorized emergency vehicles 
would be able to use the transit-only lanes provided for the 22 Fillmore transit priority on 16th 
Street. This begs the questions of how anxious non-professional drivers, probably making their first 
emergency trip of this nature, would know the bus lanes are there, that they're eligible to use them, 
or how they will safely get around the lumbering, overloaded buses using the lanes and how they 
would be distinguished from casual bus lane violators. 

Failure to Address Access to Hospitals for Doctors, Other Caregivers and Support Staff 

UCSF’s comments on the DSEIR included the observation that adverse traffic impacts on the 
hospitals is not limited to emergency vehicles. Doctors, other care-givers and support staff must 
have reasonably unobstructed access to and from the facilities at all times. Nowhere does the SEIR 
address this issue. 

Conclusion 

Because of all of the foregoing, the SEIR’s conclusions regarding the Project’s impacts on emergency 
access are unsupported and unsupportable. A more realistic appraisal of the Project’s impacts on 
emergency service and hospital access is required as is a more realistic set of mitigation measures. 
(Mission Bay Alliance, Soluri Meserve, letter, November 10, 2015 [O-MBA27S9-7]) 

_________________________ 

Response to Late Comment TR-13: Emergency Vehicle Access Impacts 
As described in the SEIR and RTC document, 16th Street will have a transit–only lane, as 
well as one mixed-flow travel lane in each direction, which would provide adequate room 
for vehicles to pull over to the side of the road and for emergency vehicles to pass. Because 
emergency vehicles are not subject to intersection delays (i.e., emergency vehicles turn on 
the siren, cars pull over to the side, and emergency vehicles drive past stopped vehicles and 
through intersections without having to stop at a red signal), the poor operating conditions 
at the intersection of Seventh/Mississippi/16th without and with the project would not 
substantially affect emergency vehicle access to the UCSF facilities. Increases in the number 
of times the Caltrain gate across 16th Street is down due to the Caltrain electrification 
project, thus restricting emergency vehicle access across the tracks, would be an impact of 
the Caltrain project and not the proposed project, and, as noted above, once the gate is 
raised, emergency vehicles would be able to bypass stopped vehicles, and would not be 
subject to delays experienced by other vehicles. Because emergency vehicles are not subject 
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to intersection delays, the SEIR did not include an intersection LOS analysis at the 
intersections of Eighth/Harrison/I-80 westbound off-ramp and Eighth/Bryant/I-80 eastbound 
on-ramp. A large volume of vehicles currently passes through these intersections during the 
peak commute periods, and emergency vehicle access without and with the project would 
be similar to what occurs under existing conditions. 

See Response to Late Comment TR-4 above regarding time of travel of event attendees. The 
travel demand estimates for the event center were based on data from other comparable 
venues, and the SEIR assumed that twice as much travel would occur during the 5:00 to 
6:00 p.m. peak hour compared to the average of arrivals for the existing Barclays Center in 
Brooklyn, New York, which is located in a similar urban setting. Thus, the SEIR does not 
underestimate the number of attendees traveling during the peak hour. The number of 
basketball games starting at 6:00 p.m. would be limited, and a separate intersection analysis 
scenario for an earlier start time than the 7:30 p.m. start time assumed for the Basketball 
Game scenario is not required to assess emergency vehicle access impacts. 

Emergency vehicles are not subject to the intersection delays estimated as part of the 
intersection LOS analysis, and therefore, it is not possible to determine emergency vehicle 
travel times for conditions that would exist without and with operation of the event center 
using the output from the intersection LOS analysis results. The commenter does not 
provide a methodology, other than referring to the intersection LOS analysis, on estimating 
emergency vehicle travel times, and standard environmental review for development 
projects, including event venues, does not include quantification of emergency vehicle travel 
times. Furthermore, as stated in the SEIR and the RTC document, emergency vehicles use 
sirens to direct drivers to move out of the path of the emergency response vehicle.  

Pre-event and post-event vehicular traffic destined to park at the on-site garage containing 
950 parking spaces would be managed to minimize impacts on UCSF facilities. The TMP for 
the event center includes strategies to provide attendees with suggested driving routes to 
and from the garage. Examples of strategies include website, emails, and smart phone 
applications. For example, during pre-game conditions, attendees driving from the south of 
the project site exiting at the I-280 northbound off-ramp would be directed to use Mariposa 
Street, rather than Owens Street and 16th Street, to reduce congestion during UCSF’s shift 
changes. For post-event conditions, attendees heading to the south would be encouraged to 
use Mariposa, Illinois or Third Streets, and not 16th or Owens Streets, to access the I-280 
southbound on-ramp. As specified in the TMP, the pre-event and post-event recommended 
routes would be subject to revision based on monitoring.  

While the commenter believes that regular attendees would not follow suggested/ 
recommended driving routes to and from the event center garage, it is likely that some 
attendees would, including non-regular attendees at non-Golden State Warriors events. 
Regardless of the commenter’s opinion of driver behavior in San Francisco, public 
information campaigns are among a menu of transportation tools commonly used in 
managing travel and limiting and managing vehicular traffic congestion for large events.  
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The SEIR and RTC document indicate the availability of alternative routes for events that 
necessitate closure of the northbound travel lanes of Third Street between 16th and South 
Streets (generally events with 14,000 or more attendees) for post-game conditions for a 
period of one to two hours, depending on the size of the event. When the road closure is in 
effect, emergency vehicles would be able to use Fourth Street or Terry A. Francois Boulevard 
to travel northbound. In addition, emergency vehicles would also be able to travel on Muni’s 
light rail right-of-way in the median or northbound within the southbound lanes on Third 
Street. If necessary to access the closed section to directly access adjacent uses, emergency 
vehicles traveling northbound on Third Street would be permitted to continue through the 
closed segment, as PCOs would be able to remove the temporary barriers. This is a standard 
procedure required for roadway closures for events and construction activities. For smaller 
events, PCOs would monitor traffic conditions, and would be reassigned to respond to 
conflicts between event center traffic and UCSF hospital access, such as the emergency room 
and urgent care center facility access at the intersection of Fourth/Mariposa. PCOs would 
make sure that vehicle queues on Mariposa Street do not block access to the Fourth Street 
entrance. PCOs would not be reassigned to, or responsible for, providing assistance for a 
specific emergency trip to UCSF by emergency or non-emergency vehicles. 

Drivers arriving at the UCSF hospital with urgent but not emergency conditions would be 
able to take advantage of the Local/Hospital Access Plan as well as the network of PCOs 
being implemented as part of the proposed project. Drivers would be able to explain their 
situation to the first PCO that they encounter in their path, who would then be able to radio 
to other PCOs ahead and facilitate the movement of the vehicle. In more extreme cases of 
emergency, PCOs could direct private vehicles to use transit-only lanes under PCOs control, 
such as those on 16th Street. 

Under existing plus project conditions, the majority of the study intersections in the vicinity of 
the project site and the UCSF Medical Center Phase 1 are projected to operate at LOS D or 
better, and gridlock conditions are not projected to occur before or following an event. As 
noted in the SEIR and in the RTC document, emergency vehicles would be able to use any 
travel lane, including the transit only lane on 16th Street to access the UCSF facilities. 
Therefore, for these reasons, the proposed project would not result in a substantial increase in 
vehicle delay for emergency vehicles or other persons accessing the emergency room and 
urgent care center in their personal vehicles. Doctors, other caregivers and support staff would 
have reasonably unobstructed access to the UCSF facilities, and increases in travel times may 
be an inconvenience for those that drive to or from the project vicinity, including UCSF 
facilities, and may result in somewhat longer travel times, but would not result in a significant 
impact on the environment, or impair emergency vehicle access. As described in the RTC 
document, the City, project sponsor, and UCSF have developed a Local/Hospital Access 
Plan, which has been incorporated into the project TMP to ensure that inbound access to the 
Mission Bay Area by residents, employees and UCSF staff during the weekday 6:00 to 
7:00 p.m. evening period, when the maximum inbound project demand is expected to occur 
and which coincides with the UCSF staff shift, is not substantially delayed as a result of 
event-related traffic.  
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In addition to the Local/Hospital Access Plan, additional strategies have been identified by 
the City, UCSF, and the project sponsor that could be implemented during non-Golden State 
Warriors overlapping events to minimize the impacts during the pre-event period. On 
November 3, 2015, the SFMTA unanimously approved a resolution (Resolution 15-154) 
agreeing to the Designated Overlapping Events Transportation Strategies and the Event 
Center Expenditure Plan for transportation capital and operating costs of providing transit, 
traffic enforcement, street sweeping and public safety services outside the premises are fully 
funded through the life of the project. If adopted by the Board of Supervisors on December 
8, 2015 as expected, the ordinance would establish a Designated Overlapping Event Reserve 
Account to fund transit enhancements and traffic enforcement costs of servicing non-Golden 
State Warriors events at the event center that occur on the same weekday evening as a SF 
Giants evening game. The ordinance would authorize an annual deposit of funds for the 
useful life of the event center. The Designated Overlapping Event Reserve Account would 
be used to implement supplemental transportation management actions, including a 
number of measures noted in comments, such as providing additional Mission Bay TMA 
and event-specific shuttle service. General categories of the types of measures that would be 
implemented include: separation of traffic destination, increased transit capacity, increased 
capacity of other modes, reduction in transit costs, disincentives to driving, incentives for 
alternative modes, and increased marketing efforts. On October 7, 2015, the Golden State 
Warriors and the University of California San Francisco (UCSF) signed a Memorandum of 
Understanding (MOU) agreeing to restrictions on the scheduling of certain large weekday 
non-Golden State Warriors events at the event center that start within an hour of a SF Giants 
home game. Specifically, if the City and the Golden State Warriors make the transportation 
improvements and transportation demand management strategies detailed in the 
aforementioned MOU, in Board of Supervisors File 150995 establishing a Mission Bay 
Transportation Improvement Fund, and in the SFMTA Board Resolution 15-154, and these 
do not reduce traffic delays to below unacceptable levels as defined in the MOU, the Golden 
State Warriors agree to hold no more than 12 large non-Golden State Warriors evening 
events that start before 8:00 p.m. on a weekday night with a SF Giants home game in the 
subsequent calendar year. No other venue in the NBA has a similar restriction on the ability 
to schedule events.  

Because the SEIR did not identify a significant impact on emergency vehicle access, no 
mitigation measures are required. Improvement Measure I-TR-10a: UCSF Emergency 
Vehicle Access and Garage Signage Plan and Improvement Measure I-TR-10b: Mariposa 
Street Restriping Study were included in the SEIR for consideration by City decision makers 
to further reduce the proposed project’s less-than-significant impacts related to emergency 
vehicle access. 

_________________________ 
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Issues Raised by Late Commenters on Construction-related Transportation Impacts 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA20L7-30 O-MBA29L12-1   

_________________________ 

Section 13.11.6 – Response TR-10 

This response, which concerns construction impacts, is merely a reprise of the inadequate information 
and findings in the DSEIR that prompted our and several other comments. Of particular concern is the 
failure to address construction impacts associated with the reconstruction of the LRT station by the 
Project site on Third Street, a reconstruction which poses impacts for ordinary traffic on Third Street, 
emergency vehicle traffic on Third Street and for operations of the T Third Muni LRT line itself, which 
may impose social justice transportation impacts on the disadvantaged communities located further 
south in the T Third LRT corridor. These social justice impacts in specific have not been addressed. 
(Mission Bay Alliance, Thomas N. Lippe, letter, November 2, 2015 [O-MBA20L7-30]) 

_________________________ 

Central Subway/ T Third Electrical Power Distribution System Expansion 

The Central Subway / T Third electrical power distribution system expansion is included in the 
proposed Project to provide additional traction power for expanded frequencies of LRT service 
associated with new special event operations. This traction power expansion feature would provide 
two new circuits from the existing King Street substation for the inbound and outbound circuits of 
the Central Subway / T Third. Providing duct banks for the new electrical connection for King 
Substation and the Central Subway line would involve trenching in the eastbound and westbound 
travel lanes of King Street between Second and Fourth Streets. This trenching would take place over 
a 6-month period and would require lane closures while trenching and duct installation is actively 
taking place. Although the power distribution system expansion had previously been identified by 
SFMTA as a desirable long-term action, it is now incorporated in the subject Event Center and Mixed 
Use Development Project. 

As noted in the third paragraph of SEIR Volume 4, page 12-11, the trenching work and duct 
installation on King Street associated with the electrical power distribution system expansion was 
not analyzed in the DSEIR. 

Under CEQA, if the project changes after publication of the Draft EIR, and these changes create a 
new significant impact not identified in the Draft EIR, or a substantial increase in severity of a 
significant impact that was identified in the Draft EIR, the lead agency must recirculate the draft EIR 
for public comment.  

(CEQA section 21092.1.). Although the FEIR makes the conclusory statement that this would not 
result in new or more severe impacts than previously disclosed, there is no analysis to support this 
conclusion, which defies logic that this always busy boulevard would be unimpacted by lane closures 
over a period of six months. (Mission Bay Alliance, Daniel T. Smith Jr., letter, November 13, 2015 
[O-MBA29L12-1]) 

_________________________ 

Response to Late Comment TR-14: Construction-related Transportation Impacts 
Response TR-10 in the RTC document responds to each concern previously raised by the 
commenter on SEIR Impact TR-1, construction-related transportation impacts, and describes 
how the previous issues raised by the commenter were considered in the assessment of 
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construction-related transportation impacts. SEIR p. 5.2-115 describes the construction-
related transportation impacts associated with the extension of the existing northbound light 
rail platform and associated track work within the median. Construction-related 
transportation impacts of the Muni UCSF/Mission Bay Station Variant are presented on RTC 
document pp. 12-25 – 12-26. While it is correct that construction would occur over a 
14-month period, construction activities would not be continuous for the entire period. 
Construction activities would be limited to a shorter period of construction than 14 months, 
and to the extent feasible, the work would be scheduled during periods of lower passenger 
demand, such as on weekends, when impacts to light rail service would be less than during 
the weekdays. 

Construction activities may result in closure of one of the northbound and/or southbound 
travel lanes on Third Street. Accommodation of emergency vehicle access for construction of 
transportation network improvements is required as part of project construction contracts. 
Temporary travel lane closures for short segment of Third Street would not substantially 
affect traffic conditions. As noted above, to the extent possible, the work would be 
scheduled on weekend when traffic volumes on Third Street are lower. Similarly, because 
the disruption of T Third service would be limited in duration and be temporary, and 
because the light rail service would be replaced with a bus service in order to maintain 
transit access, the comment stating that these transit improvements may impose social 
justice transportation impacts on the disadvantaged communities south of the project site is 
not accurate.  

Temporary transportation impacts during construction of the electric traction power 
upgrades to the Muni T Third and Central Subway would not result in new significant 
impacts or require additional mitigation measures that were not previously disclosed in the 
Final SEIR and therefore do not require recirculation of the Final SEIR. As noted in the RTC 
document on p. 12-11, construction activities along King Street would occur intermittently 
during the non-peak hours over the course of about six months, and not for the entire six 
months. Construction activities would also be limited to one block at a time, as trenching for 
the duct bank would occur in sections along King Street: between Second and Third Streets, 
and then between Third and Fourth Streets. As described on RTC document p. 12-11, King 
Street is identified in the SFMTA Blue Book as a Street of Major Importance, and therefore 
no construction work would occur during the weekday commute periods; during the a.m. 
and p.m. peak periods the trench for the new duct bank would be plated over, and all travel 
lanes would be open to vehicular traffic. For these reasons, temporary transportation 
impacts of construction along two blocks of King Street was determined to be less than 
significant. 

_________________________ 
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Issues Raised by Late Commenters on Parking 
This response addresses all or part of the following comments, which are quoted below: 

A-UCSF2-1    

_________________________ 

• First, we request that the City make long-term commitments on providing the off-site parking at 
19th Street and the Western Pacific sites to serve the Event Center. (University of California San 
Francisco, Lori Yamauchi, letter, November 3, 2015 [A-UCSF2-1]) 

_________________________ 

Response to Late Comment TR-15: Parking 
On November 10, 2015 the San Francisco Port Commission unanimously adopted Resolution 
No. 15-42 directing Port staff to create a parking management strategy and a plan of finance 
and complete any necessary environmental review for the use of vacant Port property at 
19th and Illinois and an underutilized portion of the Western Pacific property north of Pier 
80 for overflow parking to serve the proposed event center. 

Resolution No. 15-42 did not include a term for the use of these two sites as parking, 
although it did note that “the Port does not now have current development plans for either 
the Illinois Street or the Western Pacific sites, and the use of either site would neither 
displace existing tenants nor impair Port operations or existing public access.” Once Port 
staff can complete all necessary environmental review with the San Francisco Planning 
Department and determine any necessary capital improvements required to convert these 
sites to a parking use, the Port will be able to recommend a term as part of a request for 
proposal process to select a parking operator. 

_________________________ 

Issues Raised by Late Commenters on Helipad Impacts 
This response addresses all or part of the following comments, which are quoted below: 

A-UCSF2-3    

_________________________ 

Third, we ask that in Mitigation Measure M-TR-9d, Event Center Exterior Lighting Plan, that the 
words "where feasible" be deleted. The Warriors have a large site to work with, and it seems 
reasonable that they could "avoid the use of light configurations similar to those associated with the 
UCSF helipad landing area, and locate primary outdoor lighted displays and television/lighted 
screens away from the project property line at 16th Street, South Street, or Third Street" without 
adding the qualifying "where feasible." This is important for the safety of patients, pilots, and 
persons in the vicinity. (University of California San Francisco, Lori Yamauchi, letter, November 3, 2015 
[A-UCSF2-3]) 

_________________________ 
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Response to Late Comment TR-16: Helipad Impacts 
The commenter requests that that since the Warriors have a large site to work with, the 
words “where feasible” be deleted as a qualifier from the measure in SEIR Mitigation 
Measure M-TR-9d, Event Center Exterior Lighting Plan to “(a)void the use of light 
configurations similar to those associated with the UCSF helipad landing area, and locate 
primary outdoor lighted displays and television/lighted screens away from the project 
property line at 16th Street, South Street, or Third Street, where feasible”. 

The comment is noted. The specific measure in SEIR Mitigation Measure M-TR-9d that the 
commenter identifies addresses two different issues 1) the requirement to avoid any 
potential light configurations similar to those light configurations associated with the UCSF 
helipad landing area; and 2) the requirement to locate primary outdoor lighted displays and 
television/lighted screens away from the project property line at 16th Street, South Street, or 
Third Street, where feasible. With respect to issue No. 1), the sponsor is committed to 
avoiding the use of light configurations similar to those associated with the UCSF helipad 
landing area, without any qualifier. Accordingly, as a clarification in response to this 
comment, prior to certification of the Final SEIR by the OCII Commission, an Errata to the 
RTC document was prepared that removed the term “where feasible” as referencing this 
portion of the measure (see below for revisions made in the Errata). 

With respect to issue No. 2), it is the sponsor’s intent to locate primary outdoor lighted 
displays and television/lighted screens away from the project property line at 16th Street, 
South Street, or Third Street, where feasible. The term “where feasible” is retained for this 
portion of the measure, given that the specific placement of each outdoor lighted display 
and television/lighted screen is not yet known, as the final exterior lighting plan is not yet 
finalized by the sponsor, and approved by OCII. However, Mitigation Measure M-TR-9d 
includes a performance standard that the project would not result in a substantial air safety 
risk and/or create a safety hazard related to helipad operations. Furthermore, as specified in 
Mitigation Measure M-TR-9d, all feasible measures shall be developed in consultation with 
SFO staff knowledgeable of the effects of lighting on pilots and safe air navigation, and OCII 
(or its designated representative). These factors ensure that all potential project-related 
lighting effects, including those related to outdoor lighted displays and screens, on helipad 
operations would be less-than-significant. 

As indicated above, the Final SEIR, as clarified in the Errata to the RTC document, includes 
the modified fifth bullet under Mitigation Measure M-TR-9d, as follows [new text is shown 
in underline and newly deleted text is shown in strikethrough (strikethrough)]: 

Avoid the use of light configurations similar to those associated with the UCSF 
helipad landing area, and where feasible, locate primary outdoor lighted displays and 
television/lighted screens away from the project property line at 16th Street, South 
Street, or Third Street, where feasible 

_________________________ 
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Issues Raised by Late Commenters on Off-site Parking Mitigation 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA27S9-8    

_________________________ 

The revised parking analysis, SEIR Appendix TR-X, identifies additional parking areas to the south of 
the Project site that are not addressed in the DSEIR. We note that the nearer site, described as ‘the 
Nineteenth Street site’ in Appendix TR-X, is located within the Port of San Francisco’s Port 
Waterfront Land Use Plan Southern Waterfront Subarea and designated as part of the Pier 70 
Waterfront Opportunity Area. The site is within the Union Iron Works Historic District (listed on the 
National Register of Historic Places. Building 40 within the site has been determined to be a 
contributing resource to the Historic District although the Port has determined that its removal 
would not affect the historic significance of the District. The Port currently plans to construct a 
250 space parking lot on the site. SEIR Appendix TR-X assumes the Port will have done so and that 
the parking lot will be operational prior to completion of the proposed Project and that it will be 
made available for use of Project arena event attendees. However, given the complications of the 
Historic designation, compatibility with the Pier 70 Plans and with the Port’s own purposes in 
developing this parking for support of Pier 70 and the Historic District, the assumptions that this 
parking will be developed in advance of completion of the proposed Project and will be made 
available to support the Project’s arena event parking over the long term are extremely optimistic 
and inconsistent with the good faith effort to disclose impact required by CEQA. 

The other parking site identified in Appendix TR-X is located on the Southern Waterfront with its 
nearest corner 1.2 miles south of the nearest corner of the Project site. Portions of the site are 
located within the San Francisco Bay Conservation and Development Commission’s (BCDC) shoreline 
band jurisdiction. The site is currently used for off-site storage of trailers supporting Moscone 
Center. The site could support development of an up to 800 space parking lot. Because of the 
distance from the proposed Project site, it would require shuttle bus service connections. Because 
considerations such as BCDC approval, development of a suitable place for relocating the off-site 
trailer parking that supports Moscone Center and whether parking this far from the proposed 
Project site and located in a remote industrial wasteland would be attractive to patrons have not 
been addressed, the suitability of this parking area remains speculative. Hence, Response TR-9’s 
assumptions regarding dispersal of parking locations itself remains speculative. 

Conclusion 

Because of the speculative nature of these parking proposals with respect to service of events at the 
proposed arena, they cannot be considered clear elements that support the project or disperse its 
traffic. (Mission Bay Alliance, Soluri Meserve, letter, November 10, 2015 [O-MBA27S9-8]) 

_________________________ 

Response to Late Comment TR-17: Off-site Parking Mitigation 
Appendix TR-X in the RTC document was prepared to provide the more detailed 
description of the potential off-site parking lots that would serve the event center, and to 
identify the potential environmental impacts of implementing the off-site surface parking 
facilities included in SEIR Mitigation Measure M-TR-11c: Additional Strategies to Reduce 
Transportation Impacts of Overlapping Events. Appendix TR-X presents an assessment of 
impacts on transportation, air quality, noise, cultural resources, hydrology and water 
quality, hazardous materials, and other impacts. The results on the assessment contained in 
the memorandum were summarized and incorporated into the SEIR as a clarification of the 



Page D-194 
Appeal of Final SEIR Certification, Exhibit D 

Responses to Late Comments 
Event Center and Mixed-Use Development at Mission Bay Blocks 29-32 

 

impact assessment of Mitigation Measure M-TR-11c: Additional Strategies to Reduce 
Transportation Impacts of Overlapping Events (see RTC document), and does not replace 
the analysis of the proposed project without the mitigation measure. As noted in the 
memorandum and in the SEIR, environmental review and Port approval is required for 
implementation of these two parking facilities.  

Removal of Building 40 is not required for or contemplated as part of the parking use for the 
Port’s site. As noted in Appendix TR-X, Building 40 at the 19th Street site was determined to 
be a contributing resource to the Union Iron Works Historic District; however, it was not 
hierarchically rated as a significant or significant among the 41 buildings in the Historic 
District. Further, the Port plans to remove Building 40 as part of the construction phase of 
the rehabilitation of the 20th Street Historic Buildings in order to permit the future 
development of a continuous sidewalk on the east side of the Illinois Street frontage. The 
Port determined, and the San Francisco Planning Department concurred, that Building 40’s 
removal would not affect the historic significance of the Historic District. If Building 40 were 
to remain, it would not affect the capacity (i.e., the number of parking spaces) or access 
points of the proposed parking lot. 

As noted in Appendix TR-X, the existing uses on the Western Pacific site related to the 
Moscone Center, staging of trucks for the event center, and surface parking for 800 vehicles 
could be accommodated within the Western Pacific site. The area available to accommodate 
these uses accounts for BCDC’s shoreline band jurisdiction, and therefore relocation of the 
existing truck staging would not be required (although, as noted in Appendix TR-X, truck 
staging could also be relocated to Pier 96). Use of the Western Pacific site for parking and 
truck staging would not be subject to BCDC approval. The commenter is correct that the 
Western Pacific site is within an industrial area; however, free shuttle buses would be 
provided for attendees that would transport them directly from the parking facility to the 
event center. The Western Pacific site would be used during overlapping events, and due to 
the increased demand for parking spaces during overlapping events, it is anticipated that 
the off-site facility would be utilized despite of its generally industrial location.  

The commenter is incorrect in stating that the SEIR assumes that these two off-site parking 
facilities would be implemented as part of the project. Instead, as noted above, Appendix 
TR-X and discussion within the RTC document provided additional clarification on the 
environmental impacts of implementing Mitigation Measure M-TR-11c: Additional 
Strategies to Reduce Transportation Impacts of Overlapping Events. Impact TR-11 on SEIR 
pp. 5.2-171 – 5.2-180 presents the analysis of project impacts for conditions without 
implementation of these two parking facilities.  

_________________________ 
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SECTION 9: RESPONSES TO LATE COMMENTS ON NOISE 

The comments and corresponding responses in this section cover topics analyzed in SEIR 
Section 5.3, Noise and Vibration, as augmented in RTC document Section 13.12. These 
include topics related to: 

• Issue NOI-1: Noise Significance Thresholds 
• Issue NOI-2: Noise Impacts of Project Refinements and New Variant 

Issues Raised by Late Commenters on Noise Significance Thresholds 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA20L7-9 O-MBA20L7-50 O-MBA20L7-52  

_________________________ 

A. The Construction Refinements and New Project Require Recirculation. 

As noted above, the RTC describes a number of “construction refinements,” including using 
dewatering generators, using a soil treatment pug mill, and removing rapid impact compaction from 
the construction plan and a new Project Variant. With respect to the air quality impacts of these 
construction refinements and new Project Variant, the RTC finds these changes do not create a new 
significant noise impact, or a substantial increase in severity of a previously identified significant 
noise impact, and therefore, recirculation is not required. 

As described in the letter from Frank Hubach (Exhibit S), the construction refinements and new 
Project Variant will create new significant impacts. The RTC’s findings to the contrary reflect the 
same flawed “existing ambient plus project increment” thresholds of significance discussed in my 
previous comment letter (dated July 25, 2015) regarding noise impacts. 

B. The Response to the Alliance’s Comments Regarding Construction and Operational Noise Are 
Inadequate. 

Response NOI-2a regarding construction noise thresholds states: 

For this project, as discussed on pages 5.3-17 and 5.3-18, the SEIR applies a threshold of a 
10 dBA increase over the existing noise levels, which represents a perceived doubling of 
loudness as the threshold representing a substantial temporary increase in noise levels 
warranting implementation of construction noise control measures. A more liberal threshold 
was developed to be applied to construction impacts given that construction is an inherently 
noisy activity and application of a lesser threshold, such as the 5 dBA increase applied to 
operational impacts which denotes a readily perceptible increase, would be exceeded by the 
most routine construction activity and is therefore not considered to be a realistically applicable 
criterion for construction. Additionally, a 10 dBA increase threshold is codified in Section 2909 (c) 
of the Police Code as a noise limit for noise affecting public property. This increase is an 
appropriate threshold for construction activity as it reflects OCII’s understanding that allowable 
increases in noise levels can be dependent on a number of factors, including source and the 
duration of the noise and the receiver of the noise. 

(RTC, p. 13.12-7 (italics added).) The response regarding operational noise thresholds is similar. 

(RTC, p. 13.12-15.) 

This is an example of the General Comment described above. This response has injected the 
question of what is “allowed” into the determination of “significance.” The question of what is 
allowed is the final step in the CEQA process, and involves weighing considerations relating to the 
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social and economic benefits of the Project. Injecting it into the first step subverts the integrity of 
the entire analysis. 

This conflation of the distinct steps in the analysis also explains why the RTC’s insistence on using the 
San Francisco Police Code’s regulatory requirements (i.e., the City’s final resolution of what is 
allowed and what is not allowed) as thresholds of significance is inconsistent with CEQA. The Police 
Code’s regulatory requirements reflect the City’s effort to balance the protection of people from 
harmful noise against the need for social and economic activity. That balance does not necessarily 
reflect the point at which impacts become significant. Under CEQA, such balancing is also required, 
but not at the point where significance is determined. In short, even where the lead agency believes 
an activity should be “allowed” because the social or economic considerations outweigh the 
environmental harm, the EIR must still disclose whether the impact is significant. 

The RTC’s reliance on Appendix G to the CEQA Guidelines as support for its use of Police Code’s 
regulatory requirements (RTC, p. 13.12-15) is misplaced because the Guidelines cannot authorize a 
violation of CEQA. (Mission Bay Alliance, Thomas N. Lippe, letter, November 2, 2015 [O-MBA20L7-9]) 

_________________________ 

In my opinion the DSEIR does not use a reliable methodology to determine whether Impact NO-1 or 
NO-5 is significant. 

For Impact NO-1 and Impact NO-5, the DSEIR uses a threshold of significance of the “ambient plus 
increment” type. For Impact No-1, the “ambient plus increment” threshold of significance is whether 
the “the increase in noise levels over existing conditions would be less than 10 dBA.” (DSEIR, p. 5.3-23.) 

This type of threshold discounts the significance or severity of pre-existing noise levels and treats 
them as if they are irrelevant to whether the incremental change caused by the Project is 
“significant.” Refer to additional detailed information in my 22 July 2015 report. (Mission Bay 
Alliance, Thomas N. Lippe, letter, November 2, 2015 [O-MBA20L7-50]) 

_________________________ 

12.4 Muni UCSF/Mission Bay Station Variant 

“Assuming use of a backhoe, jack hammer and truck crane, construction activities for the demolition 
of the existing northbound platform wouldgenerate noise levels of 79.4 dBA, Leq at the nearest 
receptor (Hearst Tower), 75 feet away, which would result in a less than 10 dBA increase over 
existing ambient noise levels of 71.2 dBA, Leq.” (pg 12-28) 

This is an 8.2 dB increase above ambient and in my opinion significant. 

Using these “ambient plus increment” thresholds where existing noise levels are already too high, as 
shown in Tables 5.3-9 and 5.3-10 (DSEIR, pp. 5.3-34, 36), disregards the fact that the Project will 
make already severe conditions worse. In addition, using these “ambient plus increment” thresholds 
for operational noise results in an unsustainable gradual increase in ambient noise. It is a formula for 
ever-increasing noise levels because each new project establishes a new, higher, baseline; then 
when the next project is approved, the incremental change will be added to the new baseline. 

Therefore, the operational impact assessment needs to be redone using valid, science-based 
thresholds that relate to actual human health and welfare effects of noise.  

In my opinion, is the Project will cause a significant increase in Impact NO-1 and Impact NO-5 above 
levels existing without the project. (Mission Bay Alliance, Thomas N. Lippe, letter, November 2, 2015 
[O-MBA20L7-52]) 

_________________________ 
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Response to Late Comment NOI-1: Noise Significance Thresholds  

Construction Noise Thresholds 
The noise analysis of the SEIR applies two different quantitative thresholds to determine 
whether construction-related noise impacts would be significant. If construction-related noise 
exceeds either of these thresholds, then the impact is considered significant. 

First, construction-related noise is considered significant if it will result in a 10 decibel increase 
over existing conditions. (Draft SEIR, pp. 5.3-17 to 5.3-18.) This increase over existing conditions 
is reasonable because it represents a perceived doubling of loudness1 which can be applied to 
the noise generated by multiple pieces of equipment operated simultaneously. A quantitative 
threshold based on perceived loudness and derived from regulatory guidance is an appropriate 
threshold under CEQA. 

Second, construction-related noise is considered significant if a piece of equipment will be 
operated so that it results in a noise level in excess of 80 dBA at 100 feet. This quantitative limit 
on noise from construction equipment is derived from the San Francisco Noise Ordinance and 
the Mission Bay Good Neighbor Construction Noise Policy. (Draft SEIR, pp. 5.3-16 to 5.3-17.)  

The standards set forth in an agency’s noise ordinance or in adopted noise policies is an 
appropriate threshold under CEQA. (Mount Shasta Bioregional Ecology Center v. County of 
Siskiyou (2012) 210 Cal.App.4th 184, 204-207; National Parks & Conserv. Assn. v. County of 
Riverside (1999) 71 Cal.App.4th 1341, 1353.) 

As a result, a construction-related increase over ambient conditions of less than 10 dBA 
would nevertheless result in a significant impact if it results in an exceedance of the 
maximum temporary noise level (80 dBA at 100 feet). Alternatively, even where the 
incremental increase in the ambient conditions resulting from project construction activities 
does not exceed the maximum temporary noise level (80 dBA at 100 feet), construction noise 
impacts would nevertheless be considered significant if the increase over ambient conditions 
exceeds 10 dBA.  

The SEIR does not rely solely on compliance with these regulatory standards to determine 
whether noise impacts are considered significant. The analysis for construction-related noise 
impacts also discusses the Mission Bay Good Neighbor Policy. This policy is described at 
page 5.3-15 of the SEIR. This policy has the effect of imposing additional limits on the days 
and hours when noise-generating construction activities can occur. This policy applies to the 
project and would limit extreme noise-generating activity to 8:00 a.m. to 5:00 p.m., Monday 
through Friday and prohibit such activity on Saturdays, Sundays, and holidays. Please also 
refer to the response on page 13.12-6 of the RTC document. A limit on the hours when 
construction-related noise generating activities can occur is an appropriate threshold for 
determining whether these impacts will be significant. (Sierra Club v. Tahoe Regional Planning 
Agency (E. D. Cal. 2013) 916 F.Supp.2d 1098, 1146-1151.) 

                                                           
1 Caltrans, Technical Noise Supplement to the Traffic Noise Analysis Protocol, September 2013, p. 2-44. 
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Comment O-MBA20L-50 states the opinion that use of an increase over ambient threshold is 
not a reliable methodology. Please refer to the detailed responses to this topic beginning on 
page 13.12-6 and page 13.12-14 of the RTC document. The comment suggests different 
thresholds of significance that, in the commenter’s view, should have been used to assess the 
severity of construction noise impacts (e.g., World Health Organization standards). The 
commenter’s disagreement over the methodology used in the SEIR is noted. However a lead 
agency has discretion to choose the proper significance threshold and does not violate 
CEQA when it chooses to reject different thresholds proposed by a project opponent. (See 
Citizens for Responsible Equitable Environmental Development v. City of Chula Vista (2011) 197 
Cal.App.4th 327, 335-336 ("CREED") [rejecting petitioners' argument that the City erred by 
not applying a different significance threshold]; California Oak Foundation v. Regents of 
University of California (2010) 188 Cal. App. 4th 227, 282 [rejecting petitioner’s argument that 
a lead agency used the incorrect significance threshold in evaluating the biological 
significance of tree impacts]; National Parks & Conservation Assn. v. County of Riverside (1999) 
71 Cal. App. 4th 1341, 1356-1357 [upholding a biological significance threshold used by 
Riverside County as supported by substantial evidence].)  

Appendix G of the CEQA Guidelines calls for assessing whether the proposed project would 
result in a substantial temporary or periodic increase in ambient noise levels in the project 
vicinity above levels existing without the project. (CEQA Guidelines, Appendix G, ¶ XII(d).) 
The criterion set forth in Appendix G are not binding significant thresholds that an agency 
must use to determine whether an impact is significant. (CEQA Guidelines, § 15063, subd. (f); 
Save Cuyama Valley v. County of Santa Barbara (2013) 213 Cal.App.4th 1059, 1068.) In this case, 
however, OCII has exercised its discretion to incorporate this criterion into its significant 
thresholds for construction noise. This potential impact is addressed in Impact NO-1 (SEIR 
pp. 5.3-20 to 5.3-23). Here CEQA indicates that the appropriate threshold to be applied could 
be an increase over existing ambient noise levels without the project but leaves the 
determination of the quantitative threshold to be applied at the discretion of the lead agency. 
As noted above, for this project, as discussed on pages 5.3-17 and 5.3-18, the SEIR applies a 
threshold of a 10 dBA increase over the existing noise levels, which represents a perceived 
doubling of loudness as the threshold. Use of an ambient plus increment threshold is also 
codified in Section 2909 of the San Francisco Police Code, and represents a substantial 
temporary increase in noise levels warranting implementation of construction noise control 
measures. Thus use of an increase over ambient as a tool for assessing impacts is the suggested 
approach in the CEQA Guidelines and also the approach used in the City’s regulations for 
controlling noise increases. 

Muni UCSF/Mission Bay Station Variant 
Comment O-MBA20L7-52 opines that an increase of 8.2 dBA over ambient should be 
considered a significant noise impact. The commenter thus appears to conclude that a 
quantitative threshold may be appropriate, but that a quantitative threshold of 10 dBA is too 
high. OCII disagrees with this comment, and concludes a 10 decibel increase over existing 
conditions for assessment of construction noise impacts is an appropriate threshold. This 
increase over existing conditions is reasonable because it represents a perceived doubling of 
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loudness2 and is codified in Section 2909 (c) of the Police Code as a noise limit for noise 
affecting public property. OCII understands therefore, that noise levels above this limit have 
been determined to be unacceptable from a community perspective and below this limit may 
be acceptable and further, reflect an acceptable noise increase for temporary or periodic 
outdoor activities as might occur on public property. A more liberal threshold was developed 
to be applied to construction impacts than noise impacts of a continuous operational nature in 
consideration of the necessary temporal limit of construction impacts. OCII reaches this 
conclusion based on the urban setting, on temporary character of the noise (during 
construction only), and on the temporal limits on when particularly loud construction 
equipment can be used (8:00 a.m. to 5:00 p.m., Monday through Friday). 

Please see Response to Late Comment NOI-2, below, for a discussion of the operational noise 
increases associated with the Muni UCSF/Mission Bay Station Variant. 

_________________________ 

Issues Raised by Late Commenters on Noise Impacts of Project Refinements and 
New Variant 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA20L7-9 O-MBA20L7-51   

_________________________ 

A. The Construction Refinements and New Project Require Recirculation. 

As noted above, the RTC describes a number of “construction refinements,” including using 
dewatering generators, using a soil treatment pug mill, and removing rapid impact compaction from 
the construction plan and a new Project Variant. With respect to the air quality impacts of these 
construction refinements and new Project Variant, the RTC finds these changes do not create a new 
significant noise impact, or a substantial increase in severity of a previously identified significant 
noise impact, and therefore, recirculation is not required. 

As described in the letter from Frank Hubach (Exhibit S), the construction refinements and new 
Project Variant will create new significant impacts. The RTC’s findings to the contrary reflect the 
same flawed “existing ambient plus project increment” thresholds of significance discussed in my 
previous comment letter (dated July 25, 2015) regarding noise impacts. (Mission Bay Alliance, 
Thomas N. Lippe, letter, November 2, 2015 [O-MBA20L7-9]) 

_________________________ 

12.2.1 Generator Relocation 

“Because the generators would no longer be in a sub-grade location with the project refinements, the 
potential noise impacts of the routine generator maintenance operations at the at- or above-grade 
locations were assessed quantitatively, as described below.” (pg 12-2) 

The generator relocation does not specifically address (in terms of decibels) the potential impact to 
pedestrians, bicyclists or motorists when in close proximity to the generators. Only the two large 

                                                           
2  Caltrans, Technical Noise Supplement to the Traffic Noise Analysis Protocol, September 2013, p. 2-44. 
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150 kW generators are fitted with noise control treatments which will have some localized benefit. 
This is potentially significant impact. 

12.2.3 Transportation Improvements 

“Similarly, the temporary impacts of construction noise would be limited to standard construction 
equipment such as a backhoe and jackhammer, which would not be expected to result in a significant 
construction noise impact, as these equipment types comply with the construction noise limits of the 
Sections 2907(a) and (b) of the Police Code, as discussed on page 5.3-14 of the SEIR and would occur in 
an area with elevated ambient background noise based on modeled baseline traffic volumes derived 
from the San Francisco County Transportation Authority travel demand model.” (pg 12-11) 

This work along King Street has an unspecified noise impact that is in my opinion potentially significant. 

12.3.2 Other Construction Refinements 

“Refinements to the proposed construction techniques that were described in the Draft SEIR include: 
addition of on-site soil treatment, possible use of dewatering pump generators, and removal of rapid 
impact compaction equipment.” (pg 12-16) 

The dewatering pump generators added do not specifically address (in terms of decibels) the potential 
impact to pedestrians, bicyclists or motorists when in close proximity to the generators. This is 
potentially significant impact. 

“The pug mill would be enclosed within a large canvas tent to control dust and noise generated by the 
plant.” (pg 12-17) 

It is unlikely the tent will attenuate any pug mill noise. This is potentially significant impact. (Mission 
Bay Alliance, Thomas N. Lippe, letter, November 2, 2015 [O-MBA20L7-51]) 

_________________________ 

Response to Late Comment NOI-2: Noise Impacts of Project Refinements and New Variant 

Construction Refinements / New Project Variant Noise Impacts and Recirculation 
Project Refinements, Construction Impacts. Comment O-MBA20L7-9 states that the noise 
impacts related to the additional construction refinements and the MUNI Variant warrant 
recirculation of the Draft SEIR. As stated on page 12-20 of the RTC document and the revised 
Table 5.3-9 in Chapter 14, cumulative construction noise levels would actually decrease when 
the removal of rapid impact compaction activities is considered in combination with pug mill 
operations and operation of dewatering generators. That is, the combined effect of the 
construction refinements will be to reduce construction noise, as compared to the noise levels 
identified in the Draft SEIR. The Draft SEIR concluded that these construction-related impacts 
would be less than significant and do not require mitigation. Compliance with the Mission Bay 
Good Neighbor Construction Noise Policy is identified as an Improvement Measure, and has 
been incorporated into the project and made enforceable by the Mitigation Monitoring and 
Reporting Program. This Improvement Measure will continue to apply, even though the 
construction refinements serve to reduce construction noise. Consequently, construction 
refinements would actually reduce the less than significant impact identified in the SEIR. 
Therefore, recirculation of a revised Draft SEIR is not required. (CEQA Guidelines, § 15088.5.) 

Muni UCSF/Mission Bay Station Variant, Construction Impacts. As stated on page 12-28 of 
the RTC document, the replacement of the existing high-level northbound and southbound 
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passenger platforms at the UCSF/Mission Bay light rail stop with a single high-level center 
platform to accommodate both northbound and southbound light rail service passengers 
would result in temporary noise increases from construction activities. Construction 
activities would generally be scheduled on weekends when impacts on light rail service 
would be less than during the weekdays. For this reason, construction activities at the light-
rail platform would generally not occur simultaneously with construction activities for the 
event center or office towers. These activities would result in a less than 10 dBA increase 
over existing ambient noise levels of 71.2 dBA, Leq, and would not result in noise levels 
from non-impact equipment exceeding 80 dBA at 100 feet. Similar to the proposed project, 
construction noise impacts of the Muni UCSF/Mission Bay Station Platform Variant would 
be less than significant. Therefore, recirculation of a revised Draft SEIR is not required. 

Muni UCSF/Mission Bay Station Variant, Operational Impacts. Figure 12-1 at page 12-24 of 
the RTC document shows the relocation of the UCSF/Mission Bay light rail stop under the 
Muni UCSF/Mission Bay Station Variant. With the reconfiguration of the light-rail stop, the 
loading area for northbound passengers would no longer be north of South Street, directly in 
front of the UCSF Hearst Tower housing building. Instead, the loading area for northbound 
passengers would extend from 50 feet to approximately 400 feet south of South Street. This 
relocation of queuing MUNI passengers egressing events at the project site could marginally 
decrease the severity of the significant noise impact identified for the proposed project in the 
Draft SEIR. This relocation would incrementally reduce noise from crowds gathering at the 
Muni platform next to the Hearst Tower and serve as mitigation to the crowd noise impact 
identified in the Draft SEIR. However, with this shift of the northbound platform, crowds 
queuing on the platform would now be about 900 feet from the UCSF hospital, instead of 
1,200 feet, which could result in a slight increase in noise audible at the hospital after events. 
Unlike the UCSF Hearst Tower housing building, the hospital does not have operable windows 
and would be less sensitive to crowd noise due to the presence of these inherent noise-
attenuating features. Additionally, the relocated platform would still maintain a sufficient 
buffer distance to avoid significant crowd noise impacts to the hospital. The incremental 
reduction in noise at the Hearst Tower would not reduce the substantial increase in noise levels 
at the housing building identified in the Draft SEIR to a less-than-significant level. Therefore, 
similar to the proposed project and as identified in the Draft SEIR, operational noise impacts 
from crowd noise under this variant would be considered significant and unavoidable. Because no 
new significant impacts were identified, recirculation of a revised SEIR is not required. 

Generator Relocation 
Comment O-MBA20L7-51 states that the assessment of potential noise impacts from relocated 
standby generators in the RTC document does not address exposure to pedestrians, bicyclists 
and motorists when they are passing by the facility during maintenance testing. Pedestrian, 
bicyclist or vehicle passenger pass by exposure would be a limited exposure event likely less 
than one minute and for the purposes of operational noise analyses are not considered 
sensitive receptors. As stated on page 12-2 of the Response to Comments document, the two 
largest (1.5 MW) event center generators would be equipped with critical grade exhaust 
silencers and low pressure loss silencers at the intake and exhaust vents and would result in a 
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noise level of 76 dBA at 50 feet. This predicted noise level would be a conservative estimate of 
the pass by exposure on the sidewalk of 16th Street as the units which would be located 87 feet 
above grade on the mezzanine level. Noise data collected on 16th street indicates that existing 
maximum noise level exposures on the sidewalk of 16th street to be 92.4 dBA and recorded an 
L10 (the noise level exceeded 10 percent of the time) to be 74 dBA. Accordingly, the transient 
noise exposure from generator operations would be similar to the existing noise environment 
and would not represent a significant or substantially more severe noise impact. 

Transportation Improvements 
Comment O-MBA20L7-51 opines that construction work along King Street for electrical power 
expansion could result in a potentially significant noise impact. As discussed on page 12-28 of 
the RTC document, use of trenching equipment such as a backhoe, jack hammer and truck 
crane during construction activities associated with expanding the supply of electrical power 
available to Muni would generate noise levels of 79.4 dBA, Leq at, 75 feet. As stated on 
page 12-10, trenching activities on King Street would occur over a six-month period, although 
construction activities would not be continuous for the entire period. This temporary increase 
in noise level would be temporary and occur in an area along a major arterial roadway where 
existing automobile traffic noise (not inclusive of MUNI T-Line operations or other sources) 
has been modeled by the City of San Francisco Health Department to be above 70 dBA, Ldn. 
Consequently, construction work along King Street for electrical power expansion would not 
result in a noise increase of 10 dBA and would not result in noise levels exceeding 80 dBA at 
100 feet. The noise impact would be less than significant. 

Construction Refinements 
Comment O-MBA20L7-51 states that the assessment of potential noise impacts from 
dewatering pump generators in the RTC document does not address exposure to pedestrians, 
bicyclists and motorists when they are passing by the facility during maintenance testing. 
Pedestrians, bicyclists or motorists passing by the facility would have an exposure of less than 
one minute and for the purposes of operational noise analyses are not considered sensitive 
receptors. As stated on page 12-20 of the RTC document and the revised Table 5.3-9 in 
Chapter 14, cumulative construction noise levels would actually decrease when the removal of 
rapid impact compaction activities is considered in combination with pug mill operations and 
operation of dewatering generators. Consequently, construction refinements would actually 
reduce the less than significant impact identified in the Draft SEIR. 

The comment also opines that the pug mill enclosure would be unlikely to attenuate 
operational noise. Quantification of operational noise of the proposed pug mill is presented 
on page 12-19 of the RTC document. This analysis did not assume any noise attenuation was 
provided by the proposed enclosure. Consequently, even if the enclosure does attenuate 
noise, noise levels would be lower than those shown on page 12-19. The noise impacts 
associated with operation of the pug mill, in conjunction with other construction equipment, 
is shown to be less than significant. 

_________________________ 
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SECTION 10: RESPONSES TO LATE COMMENTS ON AIR QUALITY 

The comments and corresponding responses in this section cover topics analyzed in SEIR 
Section 5.4, Air Quality, as augmented in RTC document Section 13.13. These include topics 
related to: 

• Issue AQ-1: Emissions Offsets Mitigation Measure 
• Issue AQ-2: Mitigation of Construction-related Impacts 
• Issue AQ-3: Health Risk Assessment 
• Issue AQ-4: Air Quality Significance Thresholds 
• Issue AQ-5: Air Quality Traffic Assumptions 
• Issue AQ-6: Air Quality Specialist 
• Issue AQ-7: Renewable Diesel as Mitigation 
• Issue AQ-8: Air Quality Impacts of Project Refinements and Variant 

Issues Raised by Late Commenters on Emissions Offsets Mitigation Measure 
This response addresses all or part of the following comments, which are quoted below: 

A-BAAQMD2-1 O-MBA20L7-4 O-MBA20L7-17 O-MBA20L7-18 
O-MBA24L9-5 O-MBA28L11-7 PH2-Lippe-4  

_________________________ 

The Bay Area Air Quality Management District (Air District) is willing to assist the City and County of 
San Francisco {City) by administering an off-site mitigation program to reduce this Project's 
significant air quality impacts to the extent feasible. As we have discussed extensively with City staff, 
the $321,646 identified in M-AQ-2b is not sufficient to achieve the 17 tons per year of ozone 
precursor emission reductions needed for this Project. Due to the nature of air quality impacts that 
need to be mitigated, comparison of the Air District off-site mitigation program identified for this 
Project to other air district programs is inappropriate and incorrect. 

The amount of funds required to reduce 4.4 tons of reactive organic gases (ROG) and 12.6 tons of 
oxides of nitrogen (NOx), including a 5 percent administration fee, is $620,922. This amount is based 
on a study of the Air District's Vehicle Buy Back {VBB) program funds spent over the last 3 years and 
represents the average cost of reducing ROG and NOx during that three year period. Only through 
the VBB program can the Air District achieve the contemporaneous emission reductions and other 
conditions set forth in MAQ-2b. 

Air District staff continues to be willing to assist the City in implementing an off-site mitigation 
program. However, the Final Environmental Impact Report Response to Comments includes the 
following statement: "Acceptance of this fee by the BAAQMD shall serve as an acknowledgement 
and commitment by the BAAQMD to: (1) implement an emissions reduction project (s) within one 
year of receipt of the mitigation fee to achieve the emission reduction objectives specified above 
[i.e. 17 tons of ozone precursors per year]". Given this language, unless the City amends M-AQ-2b to 
fund this feasible mitigation measure at the $620,922 level previously discussed with City staff, the 
Air District will be unable to participate in offsetting this Project's air quality impacts. (Bay Area Air 
Quality Management District, Jean Roggenkamp, letter, November 2, 2015 [A-BAAQMD2-1]) 

_________________________ 
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C. The Response to Comment AQ-7 is Inadequate. 

Comment AQ-7 is that the per ton charge for emission offsets is too low to achieve complete offset 
of the Project’s emissions. The response is cagey on this point, but it appears the BAAQMD agreed 
with the comment, because the response states: 

SF Planning has been in communication with BAAQMD with regard to its suggestion that a 
higher fee may be warranted to offset project emissions to a less than significant level and 
found that BAAQMD could not establish that an increased rate beyond that of the Carl Moyer 
Program plus a five percent administrative fee could meet the “rough proportionality” standard 
required under CEQA. 

(RTC, p. 13.13-67.) The RTC’s rationale for contending that a higher offset fee would not meet the 
“rough proportionality” standard is that offsets fees in other areas of the state are not higher than 
the offset fee proposed in the DSEIR. This is an error of law. The “rough proportionality” 
requirement requires a comparison of the cost of the mitigation to the degree of severity of the 
impact. The fee charged in other areas of the state are irrelevant to “rough proportionality.” (Mission 
Bay Alliance, Thomas N. Lippe, letter, November 2, 2015 [O-MBA20L7-4]) 

_________________________ 

VII. The Lead Agency’s Efforts on Behalf of the Applicant To Force Reduced BAAQMD Emission 
Offset Fees Jeopardizes the Project’s Emission Reductions 

At FEIR pg. 13.13-67 the Lead Agency appears to have rejected NOx offset fees estimated for the 
Events Center project, provided by BAAQMD: 

SF Planning has been in communication with BAAQMD with regard to its suggestion that a 
higher fee may be warranted to offset project emissions to a less than significant level and 
found that BAAQMD could not establish that an increased rate beyond that of the Carl Moyer 
Program plus a five percent administrative fee could meet the “rough proportionality” 
standard required under CEQA. 

No evidence is provided in the FEIR that identifies the criteria used by SF Planning to determine that 
costs for the Applicant’s emission credits provided by the BAAQMD would be unable to meet the 
“rough proportionality” CEQA standard; this information must be provided for the public’s review. 

At SDEIR pg. 5.4-41, M-AQ-2b appears to have been written to require the Event Center’s use of 
BAAQMD NOx credits: 

“Mitigation Measure M-AQ-2b would require the project sponsor to pay an offset mitigation fee 
to the BAAQMD to fund emissions reduction projects that would reduce emissions of ozone 
precursors to below the applicable thresholds.” 

Based on information found in the FEIR, it appears that the Planning Department and BAAQMD have 
not resolved their disagreement on the costs for offsets to be provided by BAAQMD. It also appears 
that the Lead Agency has designed the above-referenced measure such that the project must 
acquire 17 tons (appearing to be underestimated based on comments noted elsewhere in this 
comment letter) of ozone precursor emission credits from BAAQMD. Found primarily at FEIR 
pg. 13.13-66, the Lead Agency appears to have indicated its intent to require the Events Center 
Applicant to pay no more than average emissions credit value established under the statewide Carl 
Moyer program. Nothing, however, requires that a local air district charge that value or less for 
emissions credits it establishes under the Program, nor can it since the average cost-effectiveness 
program values are established by actual supply-and-demand factors that float with market 
conditions that differ regionally and over time. The BAAQMD cannot be forced by the Lead Agency 
or the Applicant to provide credits at a price they feel is reasonable based on statewide or other 
averages. Further, lower cost tons in Sacramento or the San Joaquin valley are not relevant to the 
case at hand because the geographical equivalent of the “rough proportionality” CEQA argument the 
Lead Agency has made would prevent their use for the Events Center project. 
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It seems that the Lead Agency clearly has the cart before the horse now. It first established that the 
project must purchase emission offsets from BAAQMD, but then later decided that their fees were 
not in “rough proportionality” (without providing any evidence or criteria as to what they consider 
“rough proportionality”) to the value of those same credits sold in other locations of the State—
despite that the dollar values of those 17 tons of precursor emission credits to be found in 
Sacramento or the San Joaquin valley or elsewhere were made irrelevant by CEQA’s requiring that 
mitigation and impact be co-located as closely as possible. Notwithstanding the Lead Agency’s 
discourse that carries across both FEIR pages noted above, the FEIR’s response never settles the 
uncertainty of whether the BAAQMD will provide what the Lead Agency believes are the necessary 
tons of offsets needed by the project or how the Applicant’s fees of $321,646 will buy those tons 
that the BAAQMD has indicated that it will sell for appreciably more. As written, the FEIR has failed 
to settle the issue and provide the reasonable level of certainty that the project’s emissions will 
actually be mitigated to less than significant levels beginning with construction startup. This is not 
acceptable under CEQA, and it is not appropriate that the Lead Agency attempt to dictate what 
market-based emission offsets/credits that it does not control are worth. (Mission Bay Alliance, 
Thomas N. Lippe, letter, November 2, 2015 [O-MBA20L7-17]) 

_________________________ 

VII. Emission Offsets Required for the Project May Be Unacceptably Short-Lived 

At FEIR pg. 13.13-67, the Lead Agency has not responded substantively or meaningfully to our 
earlier-expressed concern that emission offset credits for the Events Center project, created with 
short-term emission projects, will fail to provide durable emission benefits for the Events Center 
across its lifetime. Nothing in CEQA provides that short-term credits of several years duration would 
be adequate to offset the Events Center project across its 30 – 50 year lifetime, nor has the Lead 
Agency provided any evidence to the contrary. From FEIR pg. 13.13-67: 

Another commenter states that the offset amount presented on page 5.4-41 of the SEIR would 
only offset a single year of emissions. This assertion is incorrect. Emissions offset programs 
replace existing high-polluting engines with cleaner more efficient engines and the incremental 
benefit of these replacements are realized for successive years into the future until the original 
engine would have reached the end of its useful life or its operation is prohibited by regulation 
(e.g., California Code of Regulations, Title 13, Division 3, § 2449(d)(2) (in-use off-road diesel 
regulation)). Other offset programs, such as the shoreside power unit implemented by the Port 
of San Francisco pursuant to the Final EIR for the 34th Americaʹs Cup and James R. Herman 
Cruise Terminal and Northeast Wharf Plaza (Case No. 2010.0493E) continue to offset hoteling 
emissions of diesel ships in dry dock at Pier 70. 

As noted elsewhere in our comments, the BAAQMD is required by Events Center EIR to provide 
precursor emission reductions to offset the 17 tons estimated in the EIR as required for the project10. 
However, whether those credits are produced by the BAAQMD or another entity proximate to the 
project area, the FEIR fails to require that they be derived from long-lived projects. As currently written 
in the EIR's M-AQ-2b, it is possible that BAAQMD will fund short-duration projects with the Events 
Center offset fees, or, based on our expressed concerns that BAAQMD offsets may not ultimately be 
acquired for the project due to SF Planning’s disagreements with them over offset values, another 
credit-generating project approved by the Lead Agency may deliver only short-duration benefits. This 
would not provide the long-term emission reductions needed for the Events Center’s offsets. 

In fact, the Moyer Program has funded projects that traditionally have provided emission credits for no 
more than an average of nine years, and the average life of all Moyer projects, including onroad projects 
of the type identified for possible application to the Events Center project, is seven years11. 2011 Moyer 
Program Guidelines require that the maximum project life for offroad compression-ignition equipment 
replacement projects is five years except that for excavators, skid steer loaders and rough-terrain 
forklifts the maximum is three years, and for crawler tractors, off-highway tractors, rubber-tired dozers, 
and workover rigs it is a maximum of 7 years12. Marine projects may be undertaken but with no more 
than a sixteen year life. Even at their longest, Moyer project emission credits purchased only once for 
the Event Center project will last no more than a minor portion of the project’s planned lifetime. 
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As currently devised, the Events Center EIR does not proscribe the purchase and use of short-term 
project (as little as one-year) emission offsets by the Applicant, nor does it prevent use of any 
combination of project emissions that would not match contemporaneously with Events Center 
significant emissions emitted at any point over its decades of planned life. Neither does the FEIR 
excerpt shown above provide information that disputes our previously submitted comment that 
mobile source credit-generating products, undertaken with Moyer funds, must be relatively short-
term since project vehicles typically are rendered obsolete by new vehicles with lower emissions 
levels moving regularly into the marketplace. Rather than disputing our contention, the FEIR actually 
appears to have done no more than repeat it. This is not acceptable. 

The Lead Agency has failed to define “successive years” in the excerpt above, nor has it identified a 
minimum project life for credits that it will approve for offsetting the Events Center significant 
emissions. Nowhere does the Lead Agency discuss purchase and use of successive emission 
reduction projects over the years so that the Events Center will always have adequate numbers of 
tons of reductions to offset its significant tons of emissions. Moreover, it has refused to prohibit use 
of short-term Moyer Project emission offsets that would last no more than a few years, despite the 
Events Center’s emissions lasting decades longer. As currently written, M-AQ-2b provides no 
certainty that the project’s tons of significant ozone precursors will be fully mitigated across their 
lifetime; in all likelihood, emission credits will provide no more than several years of emission 
reductions before their engendering Moyer projects expire. 

Footnotes: 
10 As noted elsewhere in this comment letter, we argue that onroad and offroad emissions for the Event Center EIR have 

been underestimated as a result of a double-claim for existing vehicle trip emissions attributed historically to the 
Oakland Oracle arena, and because mitigations for operational and construction equipment contain unacceptable 
flaws and, with M-AQ-1’s requirements, those flaws result in unattainable and unenforceable components. 

11 CARB; 2006 Moyer Program Status Report, pg. 12; http://www.arb.ca.gov/msprog/moyer/status/2006status_ 
report.pdf 

12 CARB; 2011 Moyer Guidelines, Ch.7; pg. 7-5; http://www.arb.ca.gov/msprog/moyer/guidelines/2011gl/ 
2011cmp_ch7_07_11_14.pdf 

(Mission Bay Alliance, Thomas N. Lippe, letter, November 2, 2015 [O-MBA20L7-18]) 

_________________________ 

The Alliance previously commented on the Draft SEIR (Comment AQ-7) that the per ton charge for 
emission offsets is too low to achieve complete offset of the Project’s emissions. The City’s response 
to comments on this point is cagey, but it does suggest what now turns out to be fact - that the 
BAAQMD agreed with the comment - because the response states: 

SF Planning has been in communication with BAAQMD with regard to its suggestion that a 
higher fee may be warranted to offset project emissions to a less than significant level and 
found that BAAQMD could not establish that an increased rate beyond that of the Carl Moyer 
Program plus a five percent administrative fee could meet the “rough proportionality” standard 
required under CEQA. 

(RTC, p. 13.13-67.) The RTC’s rationale for contending that a higher offset fee would not meet the 
“rough proportionality” standard is that offset fees in other areas of the state are not higher than 
the offset fee proposed in the DSEIR. This is an error of law. The “rough proportionality” 
requirement requires a comparison of the cost of the mitigation to the degree of severity of the 
impact. The fees charged in other areas of the state are irrelevant to “rough proportionality.” 
(Mission Bay Alliance, Thomas N. Lippe, letter, November 5, 2015 [O-MBA24L9-5]) 

_________________________ 

5. The Board of Supervisors cannot find that "Impact AQ-4: Potential conflicts with BAAQMD's 2010 
Clean Air Plan" is less than significant with mitigation because the City and Project Sponsor refuse to 
agree to BAAQMD's offset fees per Mitigation Measure M-AQ-2b. (See Exhibits 4 and 5.) There is 
also no evidence that the "Option 2" offset idea within Mitigation Measure M-AQ-2b is feasible. 



Page D-207 
Appeal of Final SEIR Certification, Exhibit D 

Responses to Late Comments 
Event Center and Mixed-Use Development at Mission Bay Blocks 29-32 

There are too many unanswered questions regarding Option 2, including lack of assured verification 
of offsets to ensure their effectiveness, and lack of assurance that offset sources are available in the 
quantity required. BAAQ MD' s offset program at least answers some, if not all, of these questions.  

The Commission cannot find that all feasible mitigation measures that would substantially reduce 
"Impact AQ-1: Impacts of Criteria Air Pollutants from Construction" have been adopted as required 
by CEQA section 21081, because there is no evidence that paying the offset fees demanded by 
BAAQMD is infeasible. Also, as discussed above, there is no evidence that the "Option 2" offset idea 
within Mitigation Measure M-AQ-2b is feasible; therefore, it is not an adequate substitute for 
BAAQMD's offset program. This also applies to: 

• Impact AQ-2: Impacts of Criteria Air Pollutants from Project Operations; and 

• Impact C-AQ-1: Project Contribution to Regional Air Quality Impacts. 

(Mission Bay Alliance, Thomas N. Lippe, letter, November 9, 2015 [O-MBA28L11-7) 

_________________________ 

Two quick points. The Bay Area Air Quality Management District is not participating in your offset 
mitigation for ozone precursor pollution; therefore that mitigation measure is no longer effective to 
reduce -- we never thought it was, but even on your own terms, it's not effective to reduce those 
impacts to less than significant, because the agency to do the offset program is no longer agreeing to 
the price. 

And that is a mitigation measure that the project sponsor apparently has refused to adopt, and 
that's a trigger for recirculating the EIR as a draft so that people can comment on this development. 
And this is a development that occurred yesterday, apparently, based on the letter that was on the 
table this morning. (Thomas N. Lippe, transcript November 3, 2015 [PH2-Lippe-4]) 

_________________________ 

Response to Late Comment AQ-1: Emissions Offsets Mitigation Measure 

Mitigation Off Set Fee 
The Bay Area Air Quality Management District (BAAQMD) letter states that a mitigation fee 
of $18,030 per weighted ton per year (plus a 5 percent administrative fee) identified in 
Mitigation Measure M-AQ-2b of the SEIR is insufficient to achieve the required reduction of 
17 tons per year of ozone precursors. The letter proposes that the mitigation fee should be 
based on the BAAQMD’s Vehicle Buy Back Program, at a cost of $620,922 (or approximately 
$36,525 per weighted ton per year, plus a 5 percent administrative fee) to achieve the 
required emissions reduction.  

As discussed in the Draft SEIR (pp. 5.4-41 to 5.4-42) and the RTC document (pp. 13.13-65 to 
13.13-69), the offset fee identified in Mitigation Measure M-AQ-2b is based on the California 
Air Resources Board (CARB) Carl Moyer program cost-effectiveness criteria. These criteria 
were developed by CARB to establish the upper limit for emissions offset projects eligible to 
receive funding through the Carl Moyer program. The Guidelines adopted by CARB, 
including those establishing cost-effectiveness criteria, apply to air district programs State-
wide, and thus are relevant to determining the appropriate amount of an offset fee in the 
Bay Area.  
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Planning staff has been in communication with BAAQMD with regard to its statement that a 
higher fee may be warranted to offset project emissions. Planning staff has engaged in these 
communications in order to understand the rationale underlying BAAQMD’s statement that 
an increased rate beyond that of the Carl Moyer Program plus a 5 percent administrative fee 
could meet the “rough proportionality” standard required under CEQA.  

The Carl Moyer fee structure was reviewed and updated by CARB in March of 2015 and 
became fully implemented on July 1, 2015. The offset costs cited in Mitigation Measure 
M-AQ-2b Emission Offsets are consistent with those of the CARB and other operating 
California air districts. For example, in the Sacramento Metropolitan Air Quality 
Management District, the off-site construction mitigation fee rate is $18,030 per ton of excess 
NOx emissions as of July 1, 2015 (plus an administrative fee of 5 percent) and is based on the 
cost effectiveness formula established in California's Carl Moyer Incentive Program. In the 
San Joaquin Valley Air Pollution Control District, the Indirect Source Review (ISR) program 
requires that an offsite reduction fee of $9,350 per ton plus a 4 percent administration fee be 
applied for NOx emission reductions that cannot be achieved through onsite emission 
reduction measures. Furthermore, the offset costs in Mitigation Measure M-AQ-2b is 
consistent or even higher than comparable offset programs in the San Francisco Bay Area 
Air Basin (SFBAAB).3 In particular, CARB prepares an annual report summarizing Emission 
Reduction Offset Transaction Costs under New Source Review and similar programs. The 
most recent report is for the year 2014. CARB reports that the median cost for NOx offsets 
during 2014 was $14,500 per ton, with a high cost of $15,000 per ton. For hydrocarbon 
offsets, the median cost was $7,000 per ton, with a high cost of $9,542 per ton. These figures 
indicate that the mitigation measure – which requires payment of a fee of “not less” than 
$18,030 – may already be significantly higher than the established market for offsets in the 
Bay Area. The CARB report also indicates that there is an established, functioning market for 
such offsets in the Bay Area, demonstrating the feasibility of this measure.4 

The BAAQMD’s November 2, 2015, letter does not establish that the CARB cost-
effectiveness criteria are inappropriate for determining the offset costs under Mitigation 
Measure M-AQ-2b. Based on the information and analysis presented in the Draft SEIR, the 
RTC document, and supporting technical analyses, Planning Department and OCII staffs 
continue to believe that the offset fee established in Mitigation Measure M-AQ-2b is 
reasonable and sufficient to achieve the required emissions offsets. Nevertheless, in response 
to BAAQMD’s November 2, 2015 comment letter, staff recommended, and the OCII 
Commission approved, an amendment to Mitigation Measure M-AQ-2b. The revision to 
Mitigation Measure M-AQ-2b clarifies that the amount of the BAAQMD offset fee is not 
capped. As revised, Mitigation Measure M-AQ-2b provides: 

                                                           
3 Keinath, Michael, Rambol Environ, 2015. Analysis of the Proposed Offset Program for the Golden State 

Warriors. October 19, 2015. 
4 California Air Resources Board, Emission Reduction Offset Transaction Costs -- Summary Report for 2014 

(April 2015), pp. 17-18. 
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Upon completion of construction, and prior to issuance of certificate of occupancy, the 
project sponsor, with the oversight of OCII or its designated representative, shall 
either: 

1) Pay a mitigation offset fee to the Bay Area Air Quality Management District’s 
(BAAQMD) Strategic Incentives Division in an amount no less than $18,030 per 
weighted ton of ozone precursors per year requiring emissions offsets plus a 
5 percent administrative fee to fund one or more emissions reduction projects 
within the San Francisco Bay Area Air Basin (SFBAAB). This fee is intended to 
fund emissions reduction projects to achieve reductions of 17 tons of ozone 
precursors per year, the estimated tonnage of operational and construction-related 
emissions offsets required. Documentation of payment shall be provided to OCII 
or its designated representative….. 

(Emphasis Added.) 

This revision will enable the project sponsor to continue discussions with the BAAQMD to 
determine the amount of the appropriate fee, while establishing a “floor” of $18,030 per ton. 
The payment of this fee requires an agreement between BAAQMD and the project sponsor 
regarding the amount of the fee. If BAAQMD and the project sponsor are unable to reach 
agreement, then this fee will not be paid to BAAQMD.  

In addition, as discussed in the RTC document, Mitigation Measure M-AQ-2b has been 
revised since publication of the Draft SEIR to provide the project sponsor with a second 
option under this measure to directly implement an emissions offset project as an alternative 
to entering into an agreement with the BAAQMD. To qualify under this option, the specific 
emissions retrofit project must result in emission reductions within the SFBAAB that would 
not otherwise be achieved through compliance with existing regulatory requirements. Prior 
to implementation of the offset project, the project sponsor must obtain OCII’s approval of 
the proposed offset project by providing documentation of the estimated amount of 
emissions of ROG and NOx to be reduced (tons per year) within the SFBAAB from the 
emissions reduction project(s). 

As an alternative to paying BAAQMD an offset fee, Mitigation Measure M-AQ-2b 
authorizes the project sponsor to “[d]irectly implement a specific offset project to achieve 
reductions of 17 tons per year of ozone precursors…” There is nothing novel about air 
quality offsets, which are commonly purchased throughout areas of California in which 
existing ambient air quality is polluted enough to require new development projects to seek 
ways to mitigate expected increases in air pollution. The requirement to reduce ozone 
precursors by 17 tons thus serves as a specific, quantifiable performance standard that the 
project sponsor must achieve.  

Notably, successful air quality offset projects have previously been implemented within the 
City. For example, the 34th America’s Cup and James R. Herman Cruise Terminal and 
Northeast Wharf Plaza Project EIR required construction of a long-term shoreside power 
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facility to be developed at the Port’s dry dock facility at Pier 70 to offset the project’s 
emissions.5 This facility provides electrical grid power for ships brought in for unscheduled 
maintenance, eliminating the need for auxiliary loads to be supplied by on-board diesel 
generators, which emit much greater amounts of air pollutants. Estimated reductions for 
year 2013 were 11 tons of reactive organic gases (ROG), 215 tons of nitrogen oxides (NOx), 
and 6 tons per year of particulate matter (PM10 and PM2.5). The shoreside power facility 
offset project has since been successfully implemented, and continues to provide emissions 
reductions. Notably, the State of California has recently formulated an approach to offsets 
similar to the one proposed for this project, by which the project sponsor could either 
purchase offsets through an existing air district program or, as an alternative, could 
purchase its own offsets an open-market transaction.6 Therefore, evidence supports the 
conclusion that offset projects can be successfully implemented to offset emissions. 
Furthermore, should the project sponsor desire to comply with Mitigation Measure M-AQ-
2b by implementing a specific offset project under option two, the project must first be 
approved by OCII in order to verify the amount of the offset that will be achieved by 
implementing the offset project.  

Under either option included in Mitigation Measure M-AQ-2b, the project sponsor must 
achieve reductions of no less than 17 tons of ozone precursors per year, the estimated 
tonnage of operational and construction-related emissions offsets required for the project. 
The mitigation measure further provides that the measure must be implemented after 
“completion of construction” and “prior to issuance of the certificate of occupancy.” 
Therefore, certificates of occupancy will not be issued until the project sponsor has either 
(1) paid BAAQMD’s offset fee as per an agreement between BAAQMD and the project 
sponsor, with the amount of the fee not less than $18,030 per ton, or (2) directly 
implemented an offset project(s) approved by OCII to offset no less than 17 tons of ozone 
precursors per year. While it is anticipated that direct offset projects will be available to 
achieve this offset, if such offset projects are not available, then the project sponsor would 
need to pay the offset fee required by BAAQMD in order to obtain certificates of occupancy. 
Therefore, the mitigation measure is enforceable and ensures project operations will not 
commence until project emissions have been offset. 

For the reasons summarized above and discussed in greater detail in the SEIR and RTC 
document, the November 2, 2015 letter from the BAAQMD does not alter the analysis or 
conclusions reached in the SEIR. OCII believes Mitigation Measure M-AQ-2b is feasible and 
would reduce identified construction and operational air quality impacts described in SEIR 
Impacts AQ-1, AQ-2, and C-AQ-1. 

                                                           
5 San Francisco Planning Department, 2011. Final EIR on the 34th America's Cup & James R. Herman Cruise 

Terminal and Northeast Wharf Plaza. Case No. 2010.0493E. State Clearinghouse No. 2011022040. Certified on 
December 15, 2011. See Vol. 6, Section 12.13, page 12.13-37. 

6 Department of Water Resources, December 2013, Draft EIR/EIS for Bay Delta Conservation Plan, pp. 22-52 – 
22-56, State Clearinghouse No. 2008032062. 
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Rough Proportionality 
Commenters disagree with the rough proportionality interpretation used in the 
development of Mitigation Measure M-AQ-2b. However, the commenter is mistaken that 
the fee charged in other areas of the state are irrelevant. Rather, the fee charged in other 
Northern California locations provide a direct comparison of the industry standard within 
the same geographic region. Moreover, the Carl Moyer Guidelines apply State-wide, and 
therefore encompasses the Bay Area. Nevertheless, as described above, the mitigation 
measure has been revised to indicate that the amount of the BAAQMD offset fee is not 
capped. 

Emissions Offset Duration of Benefits 
Commenters assert that emissions offsets may be unacceptably short-lived. OCII disagrees. 
As a condition of project approval, the project sponsor has committed to implementing all 
mitigation measures identified in the Final SEIR, including Mitigation Measure M-AQ-2b, 
Emissions Offsets. Mitigation Measure M-AQ-2b requires that offset project(s) achieve an 
annual 17 ton reduction. BAAQMD (option 1) or OCII (option 2) would be responsible for 
determining that the offset project meets the requirements of the measure. OCII staff 
disagrees with the assertion that the project sponsor will not comply with their obligation. 
OCII reasonably concluded BAAQMD can and should comply with full attainment of 
emissions offset under option 1, and similarly, it must be assumed that under option 2, OCII 
would comply with its obligations pursuant to the mitigation measure. The mitigation 
measure includes clear language specifying the purpose and intent of the emission offset 
project, such that the estimated annual amount of ROG and NOx to be reduced within the 
SFBAAB would offset the project emissions. 

_________________________ 

Issues Raised by Late Commenters on Mitigation of Construction-related Impacts 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA20L7-3 O-MBA20L7-14   

_________________________ 

I. Air Quality Impacts. 

The Alliance’s comments on the Responses to Comments related to Air Quality issues are set forth in 
the November 2, 2015, letter from John Farrow attached as Exhibits A and B, the November 2, 2015, 
letter from Greg Gilbert attached as Exhibit C, and in this letter. 

A. The Response to Comment AQ-6a is Inadequate. 

Mitigation Measure M-AQ-1 requires the use of Tier 2 or better engines for all off-road equipment. 
The “step-downs” from Tier 4 to Tier 3 to Tier 2, or from Tier 3 to Tier 2, are allowed when Tier 4 (or 
Tier 3) is not “commercially available.” But step-downs from Tier 2 are not available under any 
scenario. 

Mr. Gilbert’s July 19, 2015, letter commented that this mitigation is not feasible because there is not 
enough Tier 2 or better equipment available for the Project Sponsor to use. The response to this 
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comment states that “in 2014 approximately 59 percent of all off-road equipment in the state were 
operating with Tier 2 engines or better” and, therefore, it appears the measure is feasible. (RTC, 
p. 13.13-53). 

But the response does not specify whether the diesel off-road equipment sampled included 
equipment in private or government fleets that are not potentially available to the Project Sponsor 
to use, or alternatively, whether it consisted only of equipment that is potentially available to the 
Project Sponsor to use. If the former is true, then the 59% sampling result is meaningless, because 
the relevant population to sample is equipment that is potentially available to the Project Sponsor to 
use. A review of Figure 4 in the document cited in footnote 20 on RTC page 13.13-53 appears to 
indicate that the population of equipment sampled is all equipment, including equipment that is not 
potentially available to the Project Sponsor to use. Therefore, the 59% sampling result appears to be 
meaningless. 

Moreover, even if the population of equipment sampled is equipment that is potentially available for 
the Project Sponsor to use, the idea that the Project Sponsor will be able to acquire 100% of its 
equipment at Tier 2 or better when only 59% of the potentially available equipment is Tier 2 or 
higher is illogical. It is more plausible that the Project Sponsor will be able to acquire only about 59% 
of its equipment at Tier 2 or better. 

As stated in Mr. Gilbert’s November 2, 2015, report attached as Exhibit C: 

Further, the statistic provided by the Lead Agency does not say that 59% of all construction 
equipment vehicles in CA will meet Tier 2 or better status – rather, it says that all offroad vehicles 
do (as of 2014). All offroad vehicles are not all construction vehicles; in fact, construction vehicles 
are a small subset of all offroad vehicles. Moreover, the rate of compliance for construction 
vehicles, particularly large, expensive, long-lived ones (scrapers, excavators, pile drivers, etc.) will 
be far lower than the average for all offroad vehicles that include such non-construction 
equipment as ground support vehicles at airports, agricultural forklifts, and myriad other offroad, 
nonconstruction equipment types. Because the statistic represents all offroad vehicles in CA and 
not construction vehicles, it cannot be used to even roughly determine the proportion of 
construction vehicles supposedly available to the project with Tier 2 engines, VDECs, and 40% NOx 
control; hence, the statistic is irrelevant to the Events Center project environmental review and 
does nothing to refute our concerns expressed clearly at the SDEIR review stage. 

(Exhibit C, p. 11.) 

B. The Response to Comment AQ-6e is Inadequate. 

Mr Gilbert’s July 19, 2015, letter commented that: 

Further, M-AQ-1 specifies numerous sub-part requirements (A 1 through 5) to be included in the 
Construction Emissions Mitigation Plan, and in each case compliance with those sub-parts is left 
to the “project sponsor”. So, too, is compliance with the Measure’s additional duties required 
under M-AQ-1 items B and C. This is not appropriate when considering the extent, complexity, 
and costs that will be incurred for effective mitigation measure compliance across the 26-month 
construction period; permitting the project sponsor to create, implement, report, and 
determine compliance with the Measure is akin to having the fox guard the henhouse and must 
not be allowed. As written, the measure is not enforceable due to the subjective, undefined 
nature of “Air Quality Specialist” who will approve the project sponsor’s Construction Emissions 
Mitigation Plan. Further, it is unacceptable that the Measure will permit the project sponsor to 
determine compliance with each of the measure’s components, record and report information 
signifying compliance, and then, under part C certify their own compliance with the Plan and its 
various requirements. We have inspected construction project sites, under air district contract, 
to determine compliance with air district-imposed construction equipment mitigations and have 
found uniformly poor compliance; to exemplify, at one residential subdivision project in south 
Sacramento County we determined that only one offroad construction vehicle out of nearly 
twenty were actually compliant with the mitigation requirements that had been imposed on the 
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project by the Lead Agency. This is because there has traditionally been very little, if any, post- 
EIR follow-through to verify mitigation compliance by Lead Agencies or by the local air district 
after the CEQA project has been approved for development and construction has started. 
Knowing this, construction and development firms commonly let air quality mitigations go 
unmet, although records purporting to show compliance can be easily formulated and 
submitted post hoc in order to fulfill a paper requirement. Without an independent, qualified 
3rd party contractor onsite each day to track, verify, and record emissions-and activity-related 
information on construction vehicles used at the project site to ensure the EIR’s mitigations are 
implemented effectively, the project is very unlikely to produce more than a token of the 
emission reductions claimed in the DSEIR. 

The Responses to Comments (RTC) codes this comment as “AQ-6e.” (Volume 5, p. 13.13- 60.) The 
response to comment AQ-6e states:  

The City and OCII have successfully monitored implementation of emissions minimization 
requirements on numerous construction projects over the past several years. Examples of past 
and ongoing projects with CEMP emissions minimization requirements include Candlestick 
Point-Hunters Point Shipyard Phase II Development Project, which requires staged increases in 
the percentage of Tier 4 equipment; the Seismic Upgrade of BDPL Nos. 3 & 4 at Hayward Fault 
Project, which had one year of tiered engine requirements for on-road spoils hauling trucks and 
off-road construction equipment; and the Pacific Rod and Gun Club Upland Soil Remedial Action 
Project, which also had tiered engine requirements for off-road construction equipment. 

(Volume 5, p. 13.13-60.) 

The RTC’s assertion is made without any evidentiary support. Well before the Response to 
Comments issued, the Alliance attempted to discover if the City or the OCII have any evidence to 
support the DSEIR’s assumption that the Project’s compliance with adopted air quality mitigation 
measures will be effectively monitored. In this regard, on August 13, 2015, I submitted a request to 
the City and OCII for: 

All records relating to monitoring or enforcement of compliance with mitigation measures 
adopted to reduce potentially significant air quality impacts of development projects approved 
by the City, the Redevelopment Agency of the City and County of San Francisco, or the 
Successor Agency to the Redevelopment Agency of the City and County of San Francisco, 
including any records reflecting audits of such compliance. 

(See Exhibit D attached to this letter). In my email to the OCII and City dated September 30, 2015, I 
provided further definition to this request, stating: 

With respect to all construction projects in these areas for which the EIR identified significant air 
quality impacts from construction activities that could not be entirely avoided, the City, 
Redevelopment Agency, or the Successor Agency would have adopted mitigation measures to 
reduce the projects' significant air quality impacts and would have adopted a Mitigation 
Monitoring and Reporting Plan ("MMRP"). These MMRPs should have resulted in the generation 
of reports documenting the project's compliance, or lack thereof, with these adopted air quality 
impact mitigation measures. I want to obtain these reports.” 

(See my email exchanges between the OCII and City dated September 11 through September 30 of 
2015, attached as Exhibit E.) 

Despite these requests, neither OCII nor the City have produced a single record showing they have 
either themselves conducted monitoring of CEQA required air quality mitigation measures or have 
taken steps to ensure that Project Sponsors tasked with self-monitoring their own compliance have 
faithfully done so. The agencies’ failure to produce any such records leads inescapably to the 
conclusion that Mr. Gilbert’s observation applies to the OCII and the City, and no such records exist 
because no such monitoring has been done. 
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Once again, I hereby request that the OCII and the City produce any such records, and if such records 
exist, continue the OCII’s hearing regarding certification of the SEIR until a date after the records are 
produced. If such records exist, certification of the SEIR before producing the records would deny my 
client a fair trial under subdivision (b) of section 1094.5 of the Code of Civil Procedure. (Mission Bay 
Alliance, Thomas N. Lippe, letter, November 2, 2015 [O-MBA20L7-3]) 

_________________________ 

IV. Project Mitigation to Reduce Construction and Operational Emissions Is Flawed 

At FEIR pg. 13.13-53 the Lead Agency rebuffs concerns that Tier 2 engines and Tier 4 engines 
required in the SDEIR of all 195 pieces of project-related construction equipment may not provide 
adequate emission reductions: 

“As a part of the implementation guidance, the City Planning Department presents the results of a 
statewide data summary gathered by the California Air Resources Board as part of compliance 
with the In-Use Off-Road Diesel Regulation. The data indicate the available construction 
equipment at various engine tier levels. These data indicate that in 2014 approximately 59 percent 
of all off-road equipment in the state were operating with Tier 2 engines or better. Given that the 
majority of equipment statewide is capable of complying with the conditions of Mitigation 
Measure M-AQ-1, it is reasonable to conclude that the measure represents feasible mitigation.” 

No information has been provided in the SDEIR or FEIR as evidence, other than the statistic excerpted 
above, that all 195 pieces of project construction equipment will be available for work at the Event 
Center at all times necessary during the 26‐month long construction process. Rather than contacting 
major construction firms expected to bid on the project to determine actual Tier 2 or better equipment 
availability, the Lead Agency has belatedly decided to rely on nothing more than the belatedly‐
developed statistic excerpted above. In actuality, this statistic reflects serious flaws; it acts as another 
example of the Lead Agency’s inexperience with construction vehicles and practices. 

A statistical average may look good on paper but it cannot ensure provision of all 195 pieces of 
equipment that must meet the FEIR MM-AQ-1’s Tier, VDECs, and NOx requirements---only actual, 
compliant equipment available for use at the project will. Why did the Lead Agency fail to conduct a 
survey of construction firms that could be expected to bid on Event Center work? No information is 
provide in the EIR that actual fleets which can be expected to work at the Events Center project are 
available to meet the requirements of the mitigation measure. Further, the statistic provided by the 
Lead Agency does not say that 59% of all construction equipment vehicles in CA will meet Tier 2 or 
better status--rather, it says that all offroad vehicles do (as of 2014). All offroad vehicles are not all 
construction vehicles; in fact, construction vehicles are a small subset of all offroad vehicles. 
Moreover, the rate of compliance for construction vehicles, particularly large, expensive, long-lived 
ones (scrapers, excavators, pile drivers, etc.) will be far lower than the average for all offroad 
vehicles that include such non-construction equipment as ground support vehicles at airports, 
agricultural forklifts, and myriad other offroad, non-construction equipment types. Because the 
statistic represents all offroad vehicles in CA and not construction vehicles, it cannot be used to even 
roughly determine the proportion of construction vehicles supposedly available to the project with 
Tier 2 engines, VDECs, and 40% NOx control; hence, the statistic is irrelevant to the Events Center 
project environmental review and does nothing to refute our concerns expressed clearly at the 
SDEIR review stage. This is a major flaw, but others are no less important. 

Rather than relying solely on the FEIR’s statistic to respond to public concerns of construction 
mitigation challenges, the construction equipment list for the project found at FEIR Vol 6, pg. 413 of 
1669 should have been used by the Lead Agency for comparisons to CARB offroad construction 
vehicle and equipment databases, and then, more importantly, to develop a survey of construction 
companies capable of working on the project for their compliant equipment lists. Other CEQA 
projects, particularly in the Sacramento area4, have involved detailed surveys of construction firms 
to determine their equipment compliance mitigation potential and availability. Just as importantly, 
CARB offroad regulations (as of 2011) no longer require VDECs be installed on all Tier 2 vehicles, nor 
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will OSHA restrictions permit such due to sight-and-visibility concerns5. In reality, it is a near-
certainty that all 195 pieces of offroad, each required to be Tier 2 or better engines and equipped 
with VDECs and producing 40% NOx reduction, will be unavailable—and unattainable-- for 
compliance with the mitigation’s requirements. 

While the FEIR’s offroad emissions mitigation is unlikely to meet the Tier 2 or better requirement 
with mandatory VDECs, it is also virtually certain to fail the mandated 40% NOx reduction required of 
each piece of equipment. To an even worse extent than the VDECS requirement, the mitigation 
measure’s linked NOx decrement is not practicably obtainable since there are no CARB-approved 
VDECs products that will provide highly effective particulate filtering with that level of NOx 
destruction. While the Cleaire Longview product would produce DPM control with 25% NOx 
destruction, it was limited to onroad vehicles only, no CARB certifications were obtained after early 
2013, and Cleaire has been out business for some time. Cleaire’s offroad counterpart product, the 
Lonestar product, was designed to produce similar emission benefits, but was limited to certain 
years of rubber-tired construction vehicles only.  

(We note that the construction equipment list for the Events Center project at FEIR Vol 6, pg. 413 of 
1669, lists use of scrapers, excavators, and other types of construction equipment that are tracked, not 
rubber-tired.) The Johnson-Mathey EGRT product, capable of Level III particulate control with 40% NOx 
destruction has been CARB-certified for certain pre-2003 onroad trucks only. The Nett BlueMax DPF-
SCR product, while producing substantial reductions of NOx and particulate, is certified only for certain-
year stationary gensets. Finally, the ECS DPF catalyst with use of an aqueous diesel product will 
produce only Level II particulate control with 20% NOx destruction; however, the PuriNOx diesel fuel 
product has not been available for a number of years and thus that option is not viable. 

As written, the Events Center EIR’s MM-AQ-1 requires that every piece of offroad construction 
equipment used at the project will be mitigated with required use of Tier 2 engines equipped with 
VDECs and 40% NOx reduction if similarly-equipped Tier 4 and then, next, Tier 3 equipment are not 
available. The measure mandates without exception that every piece of equipment to be used at the 
Events Center project, regardless of Tier, will include VDECs that must produce a collateral 40% NOx 
reduction. To our knowledge, there are no VDECs products, CARB-certified for use in CA, which will 
provide that level of NOx destruction. Further, we stress that M-AQ-1 requires the specified level of 
NOx destruction on both Tier 3 and 4 engines, and thus later model engines with relatively lower 
NOx emissions (due to more stringent emission standards) would still need to produce the 40% NOx 
decrement taken against either their respective Tier 3 or Tier 4 NOx certification levels. 

We have provided here a screenshot of a relevant portion of M-AQ-1 from SDEIR pg. 5.4-35: 
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As the compliance alternatives above indicate, all tiered engines must be equipped with VDECs that 
will provide both particulate filtering and a reduction (against the particular engine’s applicable 
emission standard determined by year of manufacture) of NOx by 40%. While this is almost certainly 
unattainable, SDEIR Table 5.4-8 (Mitigated Average Daily Construction-Related Emissions) clearly 
shows that the project has assumed it would, and has made a related emissions reduction claim for 
both particulate and NOx benefits to result from the mitigation measure’s Compliance Alternatives. 
Because the construction industry in CA does not yet have enough Tier 4 offroad vehicles to readily 
supply all equipment types to large projects under concurrent construction such as the Events 
Center project6, because Tier 2 vehicles are not required by CARB to be equipped with VDECS, and 
because OSHA restrictions prevents all construction vehicles from being retrofitted with VDECs, 
M-AQ-1’s mandated application of the related components to every piece of project-related 
construction equipment is probably unattainable. 

Further, the requirement that each Tiered level of equipment have VDECS that will provide collateral 
reductions of 40% NOx appears to be impossible based on the unavailability of NOx destruction 
technology for construction equipment and as reflected by CARB’s certified-VDEC listings. Finally, 
other than for what has turned out to be an inapplicable statistic, we remain unable to find 
substantive information in the Events Center FEIR, in response to our earlier-expressed concerns 
regarding M-AQ-1, that proves construction fleets in CA can meet the measure’s requirements and 
that demonstrates that certified technologies are available in CA to provide the EIR’s mandated and 
claimed emission reductions. As written, M-AQ-1 requirements and claimed emission reductions are 
likely unattainable; if this is correct, the flawed measure cannot be enforced nor will it provide the 
emission benefits claimed in the EIR to reduce the project’s impacts to less than significant levels. 
M-AQ-1 and related emission benefits (NOx, PM10/2.5, reduced health risks) claimed for reductions 
of the project’s impacts must be revised, with results recirculated for public review and comment. 

Footnotes: 
4 Personal conversations with SMAQMD CEQA planner Karen Huss; October, 2015 
5 See OSHSB regulation regarding exhaust retrofit visibility; http://www.arb.ca.gov/msprog/ordiesel/vdecssafety.htm 

(Mission Bay Alliance, Thomas N. Lippe, letter, November 2, 2015 [O-MBA20L7-14]) 

_________________________ 

Response to Late Comment AQ-2: Mitigation of Construction-related Impacts 

Availability of Tier 2 or Higher Off-road Equipment (Comment O-MBA20L7-3) 
With regard to the availability of off road equipment with Tier 2 or higher engines, this 
requirement will be incorporated into the Construction Emission Minimization Plan, which 
the project sponsor must submit and OCII must approve before construction commences. 
(See Mitigation Monitoring and Reporting Program, p. MMRP-28.) It is appropriate to 
assume that this measure will be carried out as approved; OCII need not speculate about the 
possibility that this measure will not be carried out, insofar as the requirement to carry out 
this measure is a binding obligation. (Berkeley Hillside Preservation v. City of Berkeley (2015) 
60 Cal.4th 1086, 1120-1121 [agency need not engage in speculation that building design 
would prove to be infeasible as proposed, despite report from engineer hired by petitioners 
stating that design could not be built].) 

Moreover, OCII concludes that sufficient numbers of Tier 2 or higher engines will be 
available. Since 2008, as a result of the California Air Resources Board (CARB) and the 
U.S. EPA’s Off-road Compression-Ignition (Diesel) Engine Standards, newly manufactured 
off-road equipment less than 750 horsepower must have Tier 3 or better engines; since 2011 
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this requirement now also applies to equipment greater than 750 horsepower. Consequently, 
since 2008 Tier 3 or Tier 4 equipment are the only equipment available for purchase. Because 
OCII and the City recognize that older tiered equipment may still exist in contractors’ fleets, 
Mitigation Measure M-AQ-1 allows Tier 2 equipment to also be used provided that Verified 
Diesel Emission Control Strategy (VDECS) is in place.  

As stated in the RTC document, the equipment sampled is from ARB’s database used to 
determine fleet-wide compliance with the U.S. EPA’s Off-road Compression-Ignition 
(Diesel) Engine Standards. This database includes all applicable equipment from off-road 
fleets statewide, showing that 59 percent of existing (2014) off-road equipment is currently 
Tier 2 or better. While this stated percentage may include equipment in government fleets 
(contractors would represent private fleets), it is reasonable to expect that such government 
fleets of off-road equipment would represent a relatively small percentage of statewide 
equipment as most governments such as San Francisco contract out construction work so as 
not to have to maintain an extensive fleet.  

The commenter suggests that it is only reasonable that 59 percent of construction equipment 
could meet the requirements of Mitigation Measure M-AQ-1. A contractor’s fleet may 
comprise a number of pieces of equipment in the same category (e.g., 2 or more graders of 
the same size) that may be of different Tier levels. Mitigation Measure M-AQ-1 does not 
permit off road equipment greater than 25 horsepower (hp) and operating for more than 
20 total hours over the entire duration of construction activities to have Tier 1 engines under 
any circumstances. Therefore, Mitigation Measure M-AQ-1 does not permit a contractor to 
utilize such equipment included within its fleet if it has a Tier 1 engine. As a result, it is 
expected that a contractor would preferentially deploy equipment meeting the requirements 
of Mitigation Measure M-AQ-1 for use on the project site. Given as noted above, Tier 3 or 
Tier 4 equipment are the only equipment available for purchase since 2008, the premise of 
commenter’s argument (that a sufficient amount of Tier 2 or higher equipment is 
unavailable) is flawed. If such equipment were not available in the contractor’s fleet, the 
contractor would be required to either obtain the equipment for temporary use from 
equipment rental companies or purchase new equipment meeting the requirements. 

Furthermore, construction-related impacts of ozone precursors are anticipated to exceed 
significance thresholds presented in the SEIR, and this impact was determined to be 
significant and unavoidable with mitigation. The intent of Mitigation Measure M-AQ-1 is to 
implement all feasible mitigation to address this significant impact. Mitigation Measure 
M-AQ-2b would require the project sponsor to calculate the amount of emissions offset 
required based on the degree of compliance with off-road equipment types that were 
determined to be commercially available and the reporting requirements of Mitigation 
Measure M-AQ-1. If the calculated construction emissions of ozone precursors require 
offsets in excess of 17 tons per year, then the applicant will be required to provide the 
additional offset amount commensurate with the calculated ozone precursor emissions 
exceeding 17 tons per year. 
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Availability of Tier 2 or Higher Off-road Equipment and VDECS (Comment O-MBA20L7-14) 
Please see discussion above with regard to the availability of off-road equipment with Tier 2 
or higher engines. 

As stated in the RTC document, statewide 59 percent of existing (2014) off-road equipment 
is currently Tier 2 or better. While this stated percentage may include non-construction 
equipment, as shown in Table 2, similar data are available specifically for the San Francisco 
Bay Area Air Basin, which would have a minimal composition of agricultural equipment. 
The data in Table 2 also show the distribution of engine tiers by fleet size. Contractors 
involved with construction of the proposed project would be expected to be owners of large 
construction fleets that have been subject to an accelerated implementation schedule which 
is reflected in the greater inventory of Tier 2, 3, and 4 equipment for large contractors.  

With regard to availability of VDECS, the commenter is correct that there are currently no 
options available for NOx control of off-road equipment. However, it should be emphasized 
that construction-related impacts of ozone precursors would be a significant and 
unavoidable impact with mitigation as identified in the SEIR. The intent of Mitigation 
Measure M-AQ -1 is to mitigate construction emissions of ozone precursors to the degree 
feasible to address this significant impact. Mitigation Measure M-AQ-2b would require the 
project sponsor to calculate the amount of emissions offset required from construction, 
based on the reporting requirements of Mitigation Measure M-AQ-1 and the degree of 
compliance with off-road equipment types that were determined to be commercially 
available. If the calculated construction emissions of ozone precursors require offsets in 
excess of 17.0 tons per year, then the applicant will be required to provide the additional 
offset amount commensurate with the calculated ozone precursor emissions exceeding 
17.0 tons per year. 

Verification of Compliance with Construction Emissions Minimization Plan (CEMP) 
Verifying compliance with the documentation submitted pursuant to a CEMP will be 
performed by designated air quality specialists at the San Francisco Planning Department 
(SF Planning). As stated in the RTC document, SF Planning has air quality specialists with 
expertise in CEQA-related air quality technical analysis, including the ability to assess the 
availability and quality of existing data; evaluation of air quality modeling parameters 
and potential air quality impacts; and development, evaluation, and monitoring of air 
quality mitigation measures. SF Planning air quality specialists provide an analysis of a 
project’s potential to emit criteria air pollutants, toxic air contaminants, and greenhouse 
gases, as well as the potential for pollutants to adversely affect sensitive receptors. Air 
quality specialists are familiar with modeling programs including, but not limited to: 
CalEEMod, URBEMIS, EMFAC, AERMOD, and CAL3QHCR Line Source Dispersion Model 
and work regularly with the BAAQMD staff and staff with air quality analysis expertise at 
the Department of Public Health (DPH) on individual projects and in the creation of 
technical support documentation for the continued development of a Community Risk 
Reduction Program for the City. 
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TABLE 2 
SAN FRANCISCO BAY AREA AIR BASIN ALL FLEET SIZES  

(PIECES OF EQUIPMENT, ACTIVITY HOURS AND TIER LEVEL BY EQUIPMENT TYPE) – 2010 

Equipment Type 
Pieces of 

Equipment Activity Hours 

Percent of 
Equipment Tier 2 

or Highera 

Percent of 
Activity Hours 

Tier 2 or Highera 

Tractors/Loaders/Backhoes 5,724 2,880,678 47 65 

Excavators 2,279 1,237,021 58 70 

Skid Steer Loaders 1,898 555,975 69 78 

Rubber Tired Loaders 1,897 1,565,292 40 55 

Rough Terrain Forklifts 1,464 347,490 65 70 

Rollers 1,452 419,915 42 48 

Crawler Tractors 1,172 456,477 33 49 

Scrapers 1,065 419,812 35 47 

Other Construction Equipment 785 294,772 40 54 

Graders 737 365,480 27 45 

Cranes 636 252,685 28 32 

Off-Highway Trucks 543 616,782 43 56 

Off-Highway Tractors 518 289,772 44 52 

Trenchers 344 104,917 39 48 

Pavers 279 92,668 41 48 

Bore/Drill Rigs 211 64,043 51 79 

Paving Equipment 158 61,849 47 54 

Rubber Tired Dozers 129 83,816 20 29 

Surfacing Equipment 87 19,717 49 59 

Total 21,377b 10,129,160b -- -- 

a This was determined by matching the engine model year shown in the In-Use Off-Road Equipment, 2011 Inventory Model for an 
individual piece of equipment with the horsepower bin for the USEPA/CARB PM Emission Standard (Table C-1, Appendix C). 

b Number may not match the sum of the column due to rounding. However, the number does reflect the actual total from the 
Model. 

PM10 – particulate matter less than 10 microns in size 

SOURCE: California Air Resources Board, “In-Use Off-Road Equipment, 2011 Inventory Model,” Query accessed online, April 2, 
2012, http://www.arb.ca.gov/msei/categories.htm#inuse_or_category.  

 

To evaluate compliance of specific equipment submitted pursuant to the CEMP, air quality 
specialist staff will be able to verify engine tier claims by looking up the ARB-designated 
Equipment Identification Number (EIN) required to be visible on all equipment in the 
CARB’s Diesel Off-road On-line Reporting System (DOORS), which is a database of all off-
road equipment statewide. As noted above, Planning staff has sufficient expertise to perform 
this work. 

The commenter cites a single instance of observed non-compliance with air quality 
mitigations which occurred is Sacramento County, and not within the Bay Area Air Basin or 
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San Francisco. This one observation in another air basin does not demonstrate that 
compliance with air quality mitigations are not successfully implemented in San Francisco. 

As an example of compliance submittals to SF Planning pursuant to a CEMP, Attachment B 
to this Exhibit D contains off-road equipment inventory logs submitted for a project at the 
Pacific Rod and Gun Club Upland Soil Remedial Action Project from May to October 2015. 
Tiered equipment claims on this submittal can be verified through the DOORS program on 
the CARB website.  

_________________________ 

Issues Raised by Late Commenters on Health Risk Assessment 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA20L7-10 O-MBA20L7-11   

_________________________ 

For the reasons set forth below, we concur with your determination that the assessment TACs in the 
DSEIR and FSEIR (collectively, SEIR) is inconsistent, confusing, and legally erroneous and that it fails 
adequately to disclose the Project’s impacts. This letter incorporates by reference the November 2, 
2015 letter report authored by Paul Rosenfeld and Jessie Jaeger (attached as Exhibit 1). 

I. The SEIR fails to provide a project-specific assessment of TAC health risks. 

The DSEIR fails to provide a project-specific assessment of TAC health risks because it does not adopt 
or apply a threshold of significance for the project-specific impact. The SEIR’s only threshold of 
significance for TACs is a threshold for cumulative impacts. The SEIR’s threshold would find a 
considerable contribution to a significant cumulative impact only if (1) there were 100 excess 
cancers from all sources and (2) the project itself contributed 10 excess cancers. The SEIR’s approach 
is wrong as a matter of law because it conflates project-specific and cumulative analysis and because 
it assumes without justification that the only relevant threshold is the threshold for whether the 
project makes a considerable contribution to a significant cumulative impact. 

CEQA requires that an EIR assess both project-specific and cumulative impacts. (CEQA Guideline, 
§§ 15126.2, 15130.) Because assessment of project-specific and assessment of cumulative impacts 
are a distinct obligations, they require a distinct set of thresholds of significance. Whereas a project-
specific analysis requires only that an EIR compare a project’s effects to a single threshold, 
cumulative analysis requires two thresholds because cumulative impact analysis is a two-step 
process. In cumulative analysis an agency must separately (1) determine whether the impacts of the 
project in combination with those from other projects with related impacts are cumulatively 
significant by comparing that total impact to a “step-one” threshold, and (2) if so, determine 
whether the project’s own effect is a considerable contribution by comparing the project’s own 
effect to a “step-two” threshold. (CEQA Guideline, § 15130(a); see Kostka and Zischke, Practice 
Under the California Environmental Quality Act (2nd Ed., 2011 Update), §§ 13.39. 15.52; Remy, 
Thomas, et al, Guide to CEQA (11th Ed., 2007), pp. 474-475.) 

CEQA recognizes that the thresholds used for project-specific analysis and for the second step of 
cumulative analysis differ. The step-two threshold of significance in cumulative analysis is used to 
determine whether the project’s contribution to a significant cumulative impact is “considerable,” 
i.e., “whether ‘any additional amount’ of effect should be considered significant in the context of the 
existing cumulative effect.” (Communities for a Better Environment v. California Resources Agency 
(“CBE”) (2002) 103 Cal.App.4th 98,119.) Even if a project’s impact is “individually minor” and, thus, 
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not found significant in a project-specific analysis, it may make a considerable contribution because 
it is “collectively significant.” (Id. at 119-120; Los Angeles Unified School Dist. v. City of Los Angeles 
(“LAUSD”)(1997) 58 Cal.App.4th 1019, 1025-1026.) Indeed, the step-two threshold may need to be a 
sliding scale because “the greater the existing environmental problems are, the lower the threshold 
should be for treating a project’s contribution to cumulative impacts as significant.” CBE, supra, 
103 Cal.App.4th at 120. In sum, because CEQA specifically recognizes that the step-two threshold in 
cumulative analysis may be lower than the threshold to determine whether an impact is individually 
significant, there can be no routine assumption that the project-specific threshold is the same as the 
threshold for step-two in a cumulative analysis. 

Here, the SEIR does not provide, much less justify, any threshold for a project-specific analysis. The 
only form of analysis was cumulative analysis, and the SEIR simply declines to consider whether the 
Project’s TAC impacts would be individually significant. 

The omission of a project-specific analysis is legally erroneous. Furthermore, there is ample evidence 
that the omission is prejudicial to informed decision-making and public participation. Had the EIR 
provided a legally adequate project-specific analysis, it may well have determined that the project’s 
individual impacts are significant, even if there were no significant cumulative impact from all 
projects taken together. First, as indicated in the attached letter from Paul Rosenfeld and Jessie 
Jaeger, the Project causes at least 42 excess cancers in one million. This impact is four times the 10-
excess cancer threshold used by the majority of California Air districts, including BAAQMD, to assess 
the significance of single source impacts. Indeed, the Project’s excess cancers nearly double the total 
ambient cancer risk. Finally, regardless of the conclusion that the EIR might have reached had it 
provided a project-specific analysis, the EIR is insufficient as an informational document without this 
analysis. To correct this error, the EIR should be revised and recirculated. 

II. The SEIR’s assessment of cumulative TACs is invalid because it fails to include all sources of 
related impacts. 

As set forth in the attached letter from Jessie Jaeger and Paul Rosenfeld, the SEIR fails to include 
foreseeable future development in its analysis of cumulative TAC health risks. In particular, the SEIR 
fails to include the TAC emissions from the future construction and operation of the Mission Bay 
area redevelopment projects. This build-out was projected in the Mission Bay EIR to generate 
218,549 vehicle trips and 2,684 truck trips per day. Because the EIR projects that excess cancers will 
be at least 86 per one million with the existing development plus the Project, this level of additional 
traffic clearly has the potential to cause excess cancers to exceed the 100 excess cancer threshold 
identified by the EIR as the threshold for a significant cumulative impact. 

Cumulative analysis must include all sources of “related impacts,” including past, present, and potential 
future projects. (CEQA Guideline, § 15130(a)(1), (b).) The unjustified omission of related sources of 
TACs is an error because without this disclosure the public and decision makers cannot “determine 
whether such information would have revealed a more severe impact.” (Kings County Farm Bureau v. 
City of Hanford (1990) 221 Cal.App.3d 692, 720, 724.) The future development of the rest of the 
Mission Bay project is clearly foreseeable because it has already been approved at the program level. 
The Warriors Arena Project is but one phase of the overall Mission Bay project. The California Supreme 
Court has held that it is error for an EIR for one phase of a project to omit impacts from future phases 
in its analysis of cumulative impacts. (Laurel Heights Improvement Assn. v. Regents of University of 
California (1988) 47 Cal.3d 376, 396.) The omission of this foreseeable future development is error. 

The DSEIR implies that that impacts from future development may be ignored because “[o]ther 
future projects, whose emissions have not been incorporated into the existing Citywide health risk 
modeling . . . would similarly be subject to CEQA requirements to analyze the health risk impact of 
their project.”1 (DSEIR, p. 4.4-28.) However, the SEIR may not tier from future environmental 
reviews: “CEQA's informational purpose ‘is not satisfied by simply stating information will be 
provided in the future.” (Vineyard Area Citizens for Responsible Growth v. City of Rancho Cordova 
(2007) 40 Cal.4th 412, 440-441 (emphasis in original).) 
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III. The SEIR’s assessment of TAC health risks is inadequate because it ignores current OEHHA 
guidance. 

Comments on the DSEIR objected that the health risk assessment fails to use the most recent OEHHA 
Air Toxics Hotspots Program Risk Assessment Guidelines. OEHHA has revised its daily breathing rate 
for children upward to 1,090 L/kg-day, almost doubling the 581 L/kg-day breathing rate from the 
outdated 2000 guidelines used by the DSEIR. In response, the FSEIR does not dispute the validity of 
the new guidance and admits that BAAQMD intends to use the revised guidance in the future, but 
declined to provide an assessment of health risks based on the new guidance.  

Children are the most vulnerable to TAC exposure, as evidenced by the elevated excess cancer rates 
for children as compared to adults. (See, e.g., DSEIR, Table 5.4-11, p. 5.4-49). The area of maximum 
vulnerability to TAC’s from the project happens to be a children’s hospital. 

As the attached letter from Paul Rosenfeld and Jessie Jaeger indicates, contrary to the FSEIR, OEHHA 
published and recommended use of higher, differential breathing rates for children well before the 
SEIR’s health risk assessment was prepared. Rosenfeld and Jaeger demonstrate that if excess cancers 
were determined using the OEHHA guidance for children’s breathing rate rather than the outdated 
2000 guidance, the excess cancers for the maximally exposed receptors at the UCSF Benioff 
Children’s Hospital would in fact substantially exceed the 100 excess cancer threshold used by the 
DSEIR to determine a significant cumulative impact. Based on the threshold of significance adopted 
by the SEIR, the Project would make a considerable contribution to this significant cumulative impact 
because the Project adds well more than 10 excess cancers to this total. Thus, the SEIR’s failure to 
use the most recent scientific data and its failure to provide reasoned analysis in response to 
comments requesting this analysis results in a failure to disclose this significant cumulative impact.  

Refusal to respond to responsible comments from experts regarding analytic parameters with 
reasoned analysis, as well as mischaracterization of the currency of those Parameter, are failures to 
meet CEQA’s disclosure obligations. For example, a court set aside an analysis of TAC’s that was 
based on outdated CARB guidance after comments pointed out this flaw and the final EIR declined to 
provide corrected analysis: 

“. . . the use in the final EIR of data extrapolated from CARB's 1991 speciation profile # 508 for 
measuring aircraft emission of TAC's did not meet the standard of “a good faith effort at full 
disclosure” required by CEQA. (Guidelines, § 15151.) “ ‘ “[W]here comments from responsible 
experts or sister agencies disclose new or conflicting data or opinions that cause concern that 
the agency may not have fully evaluated the project and its alternatives, these comments may 
not simply be ignored. There must be good faith, reasoned analysis in response.” ’ ” (Cleary v. 
County of Stanislaus (1981) 118 Cal.App.3d 348, 357, 173 Cal.Rptr. 390, original italics.) By using 
scientifically outdated information derived from the 1991 profile, we conclude the EIR was not a 
reasoned and good faith effort to inform decision makers and the public about the increase in 
TAC emissions that will occur as a consequence of the Airport expansion. 

(Berkeley Keep Jets Over the Bay Committee v. Board of Port Com'rs (2001) 91 Cal.App.4th 1344, 
1367 [111 Cal.Rptr.2d 598, 615], as modified on denial of reh'g (Sept. 26, 2001.) 

Here, the EIR should be revised and recirculated to provide a health risk assessment that is based on 
current science regarding the parameters that determine actual risk to children. 

Footnote: 
1 The DSEIR mentions Pier 70 and Seawall Lot 337/Pier 48 as examples of such future projects, and then dismisses 

their impacts because they are allegedly too distant to affect the same receptors. (DSEIR, p. 5.4-28). But the DSEIR 
ignores the Mission Bay buildout adjacent to the project. 

(Mission Bay Alliance, Thomas N. Lippe, letter, November 2, 2015 [O-MBA20L7-10]) 

_________________________ 
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The FSEIR fails to resolve several issues raised in comments to the DSEIR. We maintain that the 
SEIR’s health risk assessment remains flawed for three reasons: 

• The FSEIR fails to provide a project-specific health risk assessment for the Project. The 
thresholds of significance and the analysis in the FSEIR provide only a cumulative impact 
analysis. Thus, the FSEIR fails to consider whether the Project’s toxic air contaminant (TAC) 
emissions are, by themselves, a significant impact. Although the FSEIR fails to identify a 
threshold of significance for project-specific effects, Project-caused excess TAC cancers are more 
than four times the threshold used by most California air districts to determine the significance 
of an individual project’s impacts. 

• The FSEIR fails to include all foreseeable sources of TAC emissions in its cumulative impact 
analysis, as it omits foreseeable future construction and operation of developments approved in 
the vicinity of the Project. The health risk assessment should be revised to include TAC 
emissions from these sources, as they could potentially result in a significant cumulative impact. 

• The FSEIR fails to incorporate updated child breathing rates, set forth by OEHHA, in its health 
risk assessment. Even though OEHHA published these higher breathing rates for children in 2012 
and recommends that TAC analyses use these rates, and even though comments 

• requested that the FSEIR provide an updated analysis using these breathing rates, the FSEIR 
failed to do so. 

Failure to Assess Individual Health Risk from Proposed Project  
In our July 27, 2015 comment letter, we found that the DSEIR failed to adequately evaluate the 
health risk posed to nearby sensitive receptors from exposure to toxic air contaminants (TACs) 
emitted during Project construction and operation. We maintain that the FSEIR incorrectly relies 
upon criteria used to identify communities located within an Air Pollutant Exposure Zone (APEZ), as 
defined by Article 38 under the San Francisco Health Code, and propose that the Project’s individual 
health risk and PM2.5 emissions be compared to the Bay Area Air Quality Management District’s 
(BAAQMD) project-level significance thresholds of 10 in one million and 0.3 micrograms per cubic 
meter (µ/m3), respectively.1 

As we pointed out in our July 27 letter, to evaluate the cumulative and individual health risk impacts 
of the Project, the DSEIR relies upon criteria used to define communities located within an APEZ. The 
DSEIR states, 

“an APEZ [is] defined as an area in which modeled air pollution exceeds either: (1) a cancer risk 
of greater than 100 per one million exposed, and/or (2) PM2.5 concentrations in excess of 10 
microgram per cubic meter (μg/m3) (including ambient)’” (Appendix AQ, p. 9). 

Using these criteria, both the DSEIR and the FSEIR’s Responses concluded that because the Project’s 
health risk, combined with background ambient sources, would not result in sensitive receptor 
locations meeting the Air Pollutant Exposure Zone criteria, the Project would have a less-than-
significant health risk impact (FSEIR, p. 13.13-25). The FSEIR states, 

“The project site is not within an Air Pollutant Exposure Zone and, based on citywide modeling, 
the highest mitigated risk at a receptor near the project site (UCSF Hospital) from the 
contribution of emissions from all modeled sources is an excess cancer risk of 86 per one million 
persons exposed with an increased risk of 44 per one million due to background ambient 
sources and the remainder from modeled vehicles (construction and operation) and stationary 
source contributions from the project. These levels are below the SEIR threshold levels for 
identifying when sensitive populations may be exposed to substantial pollutant concentrations.” 
(DSEIR p. 5.4-27; FSEIR p. 13.13-26). 

The APEZ 100 excess cancer threshold is a threshold for cumulative analysis, not for evaluation of 
project-specific impacts. CEQA requires both assessments. BAAQMD’s project-specific threshold of 
significance of 10 excess cancers is for “single source impacts;” thus, a single source such as the 



Page D-224 
Appeal of Final SEIR Certification, Exhibit D 

Responses to Late Comments 
Event Center and Mixed-Use Development at Mission Bay Blocks 29-32 

Project should be deemed to have a significant impact if it causes 10 or more excess cancers 
regardless of cumulative conditions.  

The 10 excess cancers threshold is widely used by California Air Districts as a threshold for project-
specific impacts. The California Air Pollution Control Officers Association reports that, for TACS, “[f]or 
the majority of the air districts the excess cancer risk significance threshold is set at 10 in a million.”2 
For example, the San Luis Obispo Air Pollution Control District finds that individual projects that 
generate over 10 excess TAC cancers have significant impacts.3 

We maintain that the FSEIR’s application of APEZ criteria to ignore the significance of project-specific 
impacts fails to disclose that the Project will expose sensitive populations to substantial pollutant 
concentrations, as discussed below. 

Since the Project is not proposing to construct residential land uses on-site, it will not expose new 
on-site sensitive receptors to substantial air pollutant concentrations. There are, however, off-site 
sensitive receptors within the Project vicinity that could be potentially exposed to pollutants emitted 
by the Project. Sensitive receptor locations located within 1,000 feet of the Project site include: the 
UCSF Hearst Tower, the Madrone Mission Bay Residential Towers, and the UCSF Hospital (see table 
below) (p. 5.4-17). 

 
Additionally, the DSEIR assessed the risk posed to the UCSF Mission Bay day care facility, located 
approximately 1,300 feet to the west (p. 5.4-16). Of the sensitive receptor locations evaluated in the 
DSEIR, a child resident at the UCSF Hospital was found to be the most affected by the Project. As 
pointed out in the FSEIR Responses, the maximally exposed sensitive receptor location had an 
estimated background ambient risk of approximately 44 in one million (p. 13.13-26). Mitigated 
emissions from Project operation and construction at that location would increase this risk to 
approximately 86 in one million excess cancers (see table below) (Volume 3, pp. 1225).  

 
The Project’s emissions, alone, nearly double the health risk posed to a child resident at this 
sensitive receptor location. Similarly, the Project increases the total risk posed to a child resident at 
the UCSF Hearst Tower sensitive receptor location by a factor of 2.8, increases the total risk posed to 
an adult resident at the UCSF Hearst Tower location by a factor of 2.5, and increases the total risk 
posed to a daycare child at the Uber/ARE location by a factor of 3.5 (see table below). The Project’s 



Page D-225 
Appeal of Final SEIR Certification, Exhibit D 

Responses to Late Comments 
Event Center and Mixed-Use Development at Mission Bay Blocks 29-32 

excess cancers are well in excess of the 10 in one million threshold used by BAAQMD and most 
California Air districts to determine the significance of an individual project’s impact. 

 
The fact that the FSEIR concludes that the Project would not expose sensitive populations to 
“substantial pollutant concentrations,” even though the Project’s contributions are equal to or 
greater than the background health risk at every sensitive receptor location is absolutely absurd. 
Simply because the Project “would not result in sensitive receptor locations meeting the Air 
Pollutant Exposure Zone criteria” does not mean that the Project will have a less-than-significant 
health risk impact, and the FSEIR is wrong to make such a ridiculous assumption (p. 13.13-25). The 
fundament problem is that the FSEIR entirely fails to consider whether the Project’s own TAC impact 
is a significant impact regardless of the cumulative context. 

Cumulative Impact Analysis Fails to Account for All Past, Present and Future Sources  
The DSEIR utilizes background ambient risk values from a local-scale citywide modeling effort 
conducted in 2012, and then combines the Project’s health risk to this background risk to determine 
whether or not the Project would have a cumulatively considerable impact. Using this method, the 
DSEIR concludes that with mitigation, the Project would have a less-than-significant cumulative 
health risk impact (p. 5.4- 49). This determination, however, is based on a flawed analysis that fails 
to account for “all past, present, and foreseeable future sources.”4 As a result, the Project’s 
cumulative health risk impact is greatly underestimated. 

As previously stated, the ambient background health risk values, relied upon by the DSEIR, were 
derived from a city wide modeling effort. The methods used and specific emission sources included in 
this model can be found in The San Francisco Community Risk Reduction Plan: Technical Support 
Documentation.5 According to this report, direct emissions from on-road mobile sources on freeways 
and streets with traffic volumes of more than 1,000 vehicles per day, permitted stationary sources, 
Caltrain passenger diesel locomotives, ships and harbor craft, local transit buses, and major 
construction projects in 2010 and 2025 were modeled. Emissions from indirect sources that generate 
vehicle trips such as distribution centers, retail centers, and postal service stations were not included in 
the model because they “were judged to be less important than similar sources that are included, such 
as the case of indirect sources (whose contribution is small compared to freeway and street traffic)…”6 

While contributions from indirect sources may be negligible when compared to emissions from 
freeways and major streets, they could present a significant impact relative to local emissions near 
the Project site for several reasons. 

First, the Project site is not located near any major freeways or streets that meet the above criteria; 
therefore, local impacts from mobile-source emissions within the Project vicinity were not accounted 
for. This statement is supported by data presented in The San Francisco Community Risk Reduction 
Plan: Technical Support Documentation. As evident from the figure below, excess cancer risks from 
direct on-road mobile emissions in 2010 within the Project area were not accounted for, as the entire 
area is white.7 
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2010 Cancer risk from diesel exhaust emitted by on-road vehicles 

 

2010 Cancer risk from total organic gases emitted by on-road vehicles 

 

Similarly, figures for projected cancer risks from on-road mobile emissions in 2014 and 2025 
demonstrate that these sources were not considered for future years (see figures below). 
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2014 Cancer risk from diesel exhaust emitted by on-road vehicles 

 

2014 Cancer risk from total organic gases emitted by on-road vehicles 

 



Page D-228 
Appeal of Final SEIR Certification, Exhibit D 

Responses to Late Comments 
Event Center and Mixed-Use Development at Mission Bay Blocks 29-32 

2025 Cancer risk from diesel exhaust emitted by on-road vehicles 

 

2025 Cancer risk from total organic gases emitted by on-road vehicles 

 
Second, major developments within the Project area were under construction at time of modeling. 
These new developments are anticipated to generate a significant number of vehicle trips, thus 
increasing the amount of diesel particulate matter (DPM) and TAC emissions nearby sensitive 
receptors would be exposed to. 

The DSEIR recognizes that emissions from all “foreseeable future sources” were not accounted for 
when evaluating the Project’s cumulative health risk impact. The DSEIR states, 

“The HRA takes into account the cumulative contribution of localized health risks to sensitive 
receptors from sources included in the Citywide modeling plus the proposed project’s sources. 
Other future projects, whose emissions have not been incorporated into the existing Citywide 
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health risk modeling, such as Pier 70 and Seawall Lot 337/Pier 48 would similarly be subject to 
CEQA requirements to analyze the health risk impact of their project. However, health risk 
impacts are localized, and health risks from sources decrease substantially with increasing 
distance. Thus cumulative impacts from the Pier 70 and Seawall Lot 337/Pier 48 would not 
combine with the proposed project’s emissions to substantially increase health risks within the 
project vicinity. Thus, because the project-level analysis includes health risks from all known 
existing sources, the project-level analysis is also a cumulative health risk analysis” (p. 5.4-28).  

While the two projects discussed in the DSEIR would not necessarily contribute to the local health 
risk impact, there are many other projects located within the Project vicinity that could contribute to 
localized health risks. The proposed Project is one of many developments included in the Mission 
Bay Redevelopment Area (see figure below).8 

 
According to the Mission Bay EIR, at buildout, the proposed developments are anticipated to 
generate approximately 218,549 vehicle trips per day, and approximately 2,684 truck trips per day 
(see table below).9 

 
Once construction of the proposed Mission Bay developments are completed, the DPM and TAC 
emissions from operational mobile-sources alone could result in a potentially significant impact on 
local health risk. The health risk conducted in the DSEIR failed to account for these additional 
“foreseeable future sources,” and as a result, the Project’s cumulative health risk impact is 
underestimated. It should be noted that the proposed developments encompass approximately 
300 acres of land. As is demonstrated in the figure below, a significant portion of the proposed 
developments are within 1,000 feet of the Project site.  
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Therefore, the indirect vehicle emissions generated by the portion of developments located within 
1,000 feet could still significantly contribute to the local cancer risk. When impacts from these 
sources are accounted for, the mitigated health risk at the UCSF Hospital of 86 in one million could 
substantially increase, potentially to a level in exceedance of the 100 in one million threshold.  

Finally, construction emissions from major developments within the area, while analyzed, were not 
included in the citywide model. Modeled background ambient cancer risk relied upon by the DSEIR 
does account for major construction projects approved at time of modeling, including ones at 
Mission Bay. However, the analysis conducted was extremely limited, and the results of this analysis 
were not included in the total citywide model. The San Francisco Community Risk Reduction Plan: 
Technical Support Documentation report states, 

“No emission estimates were made for project year 2014. Emissions were estimated to represent 
the phase of construction expected to occur over the course of the modeling year and are not 
meant to encompass the entire project construction. Only exhaust emissions from construction 
equipment were included in the inventory; the analysis did not quantify emissions from fugitive 
dust or road dust. Health risk estimated from the emissions of construction projects are for 
informational purposes only and were not included in the city-wide assessment.”10 

As is evident from the figure below, there are major construction projects underway in 2010 within 
the vicinity of the Project, and major construction projects anticipated to occur in 2025.11 
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By failing to account for the additional impacts from these local sources, the cumulative health risk 
impact at the Project site is greatly underestimated. 

Failure to Utilize Values from Updated Health Risk Assessment Guidelines  
In February 2015, the California Environmental Protection Agency’s Office of Environmental Health 
Hazard Assessment (OEHHA) released updated health risk assessment guidelines that require risk 
calculations for specific age groupings.12 The FSEIR fails to incorporate recommended age specific 
inhalation rates set forth in this updated guidance document, arguing that “air districts do not 
always adopt OEHHA methodologies verbatim or immediately” (p. 13.13-50, 13.13-51). While this 
may be true, OEHHA is the regulatory agency responsible for determining what default values should 
be used within a health risk, and until the Air District updates its health risk guidance to reflect 
OEHHA’s proposed updates, recommendations set forth by OEHHA should be used. Furthermore, 
these age-specific breathing rates were formally adopted and implemented prior to adoption of this 
most recent guidance (March 2015), contrary to what the FSEIR suggests. Due to these reasons, prior 
to certification of the FSEIR, an updated health risk assessment should be prepared to include these 
updated values. 

OEHHA was tasked with to developing guidelines for conducting health risk assessments under the 
Air Toxics Hot Spots Program (Health and Safety Code Section 43360(b)(2)). OEHHA initially 
developed Technical Support Documents (TSDs) in 1999-2000 in response to this statutory 
requirement. Since 2000, they have revised and adopted TSDs in an effort to present updated 
methodologies that reflect scientific knowledge and techniques developed since the previous 
guidelines were prepared; in particular, to explicitly include consideration of possible differential 
effects on the health of infants, children and other sensitive subpopulations, in accordance with the 
mandate of the Children’s Environmental Health Protection Act (Senate Bill 25, Escutia, Chapter 731, 
Statutes of 1999, Health and Safety Code Sections 39669.5 et seq.).13  

Updated breathing rates for children and infants were adopted by OEHHA more than two years prior 
to the time the FSEIR’s health risk assessment was conducted. In August of 2012, OEHHA formally 
adopted the Technical Support Document for Exposure Assessment and Stochastic Analysis.14 
Chapter three of this document discusses “age-specific breathing rates for use in health risk 
assessments for short-term exposure…and for long-term daily average exposures resulting from 
continuous or repeated 8-hour exposure.”15 OEHHA recommends the long-term daily breathing 
rates in Table 3.1 of this document (see excerpt below).  

 
Therefore, to provide an appropriate analysis of the health effects on children, the 95th percentile 
breathing rates for children should have been applied at the time the analysis was conducted, and 
should be applied now in an updated health risk assessment in an effort to determine the potential 
cancer risk posed to children and infants residing near the Project site.  

The DSEIR utilizes a breathing rate of 581 L/kg-day for children at each sensitive receptor location, 
and uses a breathing rate of 302 L/kg-day for an adult resident (see table below) (Appendix AQ, 
Table 6.1-7). 
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In an effort to demonstrate how greatly the breathing rates affect the overall health risk posed to 
each sensitive receptor, we conducted a simple analysis where we kept every health risk parameter 
the same, and only changed the breathing rates between the two assessments. Using the DSEIR’s 
child breathing rate of 581 L/kg-day, and assuming that each receptor would be exposed to an 
ambient air concentration of 0.5 µg/m3 for two years, we estimated a child resident cancer risk of 88 
in one million (see table below). 

 
When OEHHA’s updated breathing rate of 1,090 L/kg-day is used, we estimate a child resident 
cancer risk of 164 in one million (see table below). 

 

 
This simple analysis demonstrates that when the updated breathing rate for a child receptor is 
utilized, the cancer risk is nearly doubled. 

It is particularly critical that the analysis consider the actual impacts of TACs on child receptors based 
on their actual breathing rates because the maximally exposed receptors near the Project site are 
children, including children at the UCSF Benioff Children’s Hospital. 

Conclusion 
The FSEIR remains inadequate as an assessment of the health risks from the Project’s TAC emissions, 
both by itself and cumulatively in combination with other TAC sources. It should be revised to 
provide a project-specific analysis, to provide a cumulative analysis that includes all foreseeable 
future projects, and to assess TAC impacts to children based on current science and OEHHA 
guidance. 

Footnotes: 
1 “California Environmental Quality Act Air Quality Guidelines.” BAAQMD, May 2011, available at: 

http://www.baaqmd.gov/~/media/Files/Planning%20and%20Research/CEQA/BAAQMD%20CEQA%20Guidelines 
_May%202011_5_3_11.ashx, p. 5-3 
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2 “Health Risk Assessments for Proposed Land Use Projects,” California Air Pollution Control Officers Association 
2009, page 11, available at: http://www.capcoa.org/wp-content/uploads/2012/03/CAPCOA_HRA_LU_Guidelines_8-
6-09.pdf. 

3 CEQA Air Quality Handbook, A Guide for Assessing the Air Quality Impacts for Projects Subject to CEQA Review, 
San Luis Obispo Air Pollution Control District 2012, available at: http://www.slocleanair.org/images/cms/upload/ 
files/CEQA_Handbook_2012_v2%20%28Updated%20Sept%20201 5%29.pdf. 

4 “California Environmental Quality Act Air Quality Guidelines.” BAAQMD, May 2011, available at: 
http://www.baaqmd.gov/~/media/Files/Planning%20and%20Research/CEQA/BAAQMD%20CEQA%20Guidelines 
_May%202011_5_3_11.ashx, p. 2-5 

5 “The San Francisco Community Risk Reduction Plan: Technical Support Documentation.” BAAQMD, December 2012, 
available at: http://www.gsweventcenter.com/Draft_SEIR_References%5C2012_12_BAAQMD_SF_CRRP_Methods_ 
and_Finding s_v9.pdf 

6 “The San Francisco Community Risk Reduction Plan: Technical Support Documentation.” BAAQMD, December 2012, 
available at: http://www.gsweventcenter.com/Draft_SEIR_References%5C2012_12_BAAQMD_SF_CRRP_Methods_ 
and_Finding s_v9.pdf, p. 4 

7 “The San Francisco Community Risk Reduction Plan: Technical Support Documentation.” BAAQMD, December 2012, 
available at: http://www.gsweventcenter.com/Draft_SEIR_References%5C2012_12_BAAQMD_SF_CRRP_Methods_ 
and_Finding s_v9.pdf, p. 40, 42 

8 Mission Bay Land Use Plan, November 2005, available at: http://sfocii.org/Modules/ShowDocument.aspx? 
documentid=783 

9 “Final Mission Bay Subsequent Environmental Impact Report.” San Francisco Planning Department, September 17, 
1998, available at: http://www.sfocii.org/index.aspx?page=61 

10 “The San Francisco Community Risk Reduction Plan: Technical Support Documentation.” BAAQMD, December 2012, 
available at: http://www.gsweventcenter.com/Draft_SEIR_References%5C2012_12_BAAQMD_SF_CRRP_Methods_ 
and_Finding s_v9.pdf, p. 23. 

11 “The San Francisco Community Risk Reduction Plan: Technical Support Documentation.” BAAQMD, December 2012, 
available at: http://www.gsweventcenter.com/Draft_SEIR_References%5C2012_12_BAAQMD_SF_CRRP_Methods_ 
and_Finding s_v9.pdf, p. 34 

12 Risk Assessment Guidelines: Guidance Manual for Preparation of Health Risk Assessment.” Office of Environmental 
Health Hazard Assessment, February 2015, available at: http://oehha.ca.gov/air/hot_spots/hotspots2015.html 

13 Adoption of the Revised Air Toxics Hot Spots Program Technical Support Document for Cancer Potency Factors, 
Office of Environmental Health Hazard Assessment, June 1, 2009, available at: http://www.oehha.ca.gov/air/ 
hot_spots/tsd052909.html  

14 doption of the Revised Air Toxics Hot Spots Program Risk Assessment Guidelines: Revised Technical Support 
Document for Exposure Assessment and Stochastic Analysis, Office of Environmental Health Hazard Assessment, 
August 27,2012, available at: http://www.oehha.ca.gov/air/hot_spots/tsd082712.html 

15 http://www.oehha.ca.gov/air/hot_spots/pdf/2012tsd/Chapter3_2012.pdf p. 3-1 

(Mission Bay Alliance, Thomas N. Lippe, letter, November 2, 2015 [O-MBA20L7-11]) 

_________________________ 

Response to Late Comment AQ-3: Health Risk Assessment 

Health Risk Significance Threshold 
The comments state that the BAAQMD recommended threshold for individual projects (10 per 
one million) was ignored. As explained in Response AQ-1c of Chapter 13, Section 13.13 of the 
RTC document, a lead agency has discretion to determine the appropriate threshold of 
significance to evaluate the severity of a particular impact. OCII has selected a threshold that 
SF Planning applies to all projects in San Francisco, a threshold that relies on the San Francisco 
City-Wide Health Risk Assessment (HRA), which was conducted by the BAAQMD and the 
San Francisco Department of Public Health. This threshold incorporates risk estimates on a 
detailed and local level. RTC Response AQ-1c cites case law that a lead agency is not required 
to adopt the same threshold as other agencies. In fact, the threshold selected by OCII reflects 
the BAAQMD thresholds of significance and is based on a City-wide risk assessment that the 
BAAQMD themselves completed. The project site conditions are such that a single-source 
threshold did not apply in this instance as explained in RTC Response AQ-1c. 



Page D-234 
Appeal of Final SEIR Certification, Exhibit D 

Responses to Late Comments 
Event Center and Mixed-Use Development at Mission Bay Blocks 29-32 

The commenter’s citation and inclusion of the San Luis Obispo Air Pollution Control District 
construction risk threshold of 10 in one million is noted. In contrast, some air districts, such 
as the San Joaquin Valley APCD, do not have a construction risk threshold at all. The 
relevant threshold for this project is that selected by OCII, which is applied to all projects in 
San Francisco, and is described above.  

A project-specific threshold may be appropriate in those areas where overall excess cancer 
risks have not been determined. Where this information is unavailable, it may be 
appropriate to adopt a threshold focusing on the cancer risk associated with an individual 
project. In this instance, however, a City-wide HRA is available. The appropriate focus is 
therefore whether TAC emissions from this project, in combination with those shown in the 
City-wide HRA, exceed the threshold of 100 in one million. Under such circumstances, OCII 
has discretion to evaluate the project’s TAC emissions in the context of cumulative excess 
cancer risk. (Se Rialto Citizens for Responsible Growth v. City of Rialto (2012) 208 Cal.App.4th 
899, 932-934 [upholding reliance on air district guidance that recommended against separate 
analysis of project-specific and cumulative emissions].) 

Project-specific Health Risk Assessment 
The comments refer to an out-of-date analysis that was presented in the Draft SEIR, reflecting 
a project contribution to cancer risk of 42 in one million, which has since been refined in the 
RTC document. RTC document, Chapter 12, Project Refinements and New Variant, 
describes these refinements. An updated and more refined risk analysis was performed as a 
result of availability of information on specific locations of the proposed generators. 
Consequently, rather than relying on a screening level analysis that assumed the maximum 
possible risk from permitted sources (the proposed generators), it now became possible to 
include the diesel particulate emissions from the generators in the dispersion model and 
accurately and conservatively predict the resultant risks inclusive of generator emissions.  

Table 6.1-8 of RTC Chapter 14, Draft SEIR Revisions, Section AQ2 Supplemental Air Quality 
Supporting Information, presents the updated risk analysis that shows that at that receptor, 
which is the Maximally Exposed Individual Sensitive Receptor (MEISR), the construction 
plus project contribution to lifetime incremental excess cancer risk (not “excess cancers” as 
the commenter mistakenly states) is 12 in one million. As described above, OCII has elected 
to use the cumulative health risk threshold of 100 in one million as the appropriate standard 
of significance for this project. It should be noted, though, that the project operational 
incremental cancer risk of 7.3 in one million at the MEISR is below the BAAQMD single-
source threshold of 10 in one million, as is the project construction incremental cancer risk 
after mitigation at the MEISR of 4.9 in one million. 

In Comment O-MBA20L7-11, SWAPE presents a table with its calculation of the “Factor by 
which Risk Increases Due to Project.” These calculations are based on the analysis in the 
Draft SEIR. As noted above, the appropriate figures are presented in Table 6.1-8 of RTC 
Chapter 14, Draft SEIR Revisions, Section AQ2 Supplemental Air Quality Supporting 
Information. Using this updated information, the maximum Factor by which Risk Increases 
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Due to Project is 2.0, as shown in the table below, and at the MSEIR the Factor by which Risk 
Increases Due to Project is 1.3. In any event, the Factor by which Risk Increases Due to 
Project is irrelevant to the significance determination because all cumulative risks are well 
below the 100 in a million threshold adopted by San Francisco, as described above. 

Sensitive Receptor 

Background 
Risk 

Project 
Risk 

Total 
Risk 

Factor by which Risk Increases 
Due to Project 

Excess Cancer Risk in One Million Total Risk/Background Risk 

UCSF Hearst Tower Child Resident 26 18 44 1.7 

UCSF Hearst Tower Adult Resident 26 7.9 34 1.3 

UCSF Hospital Child Resident 44 12 56 1.3 

Uber/ARE Daycare Child 20 20 40 2.0 

 

The comment also suggests the analysis for TAC health risk is inadequate, citing Communities 
for a Better Environment v. California Resources Agency (2002) 103 Cal.App.4th 98,119, and Los 
Angeles Unified School Dist. v. City of Los Angeles (1997) 58 Cal.App.4th 1019, 1025-1026. As 
noted in the comment, those cases explain that a cumulative impact analysis is used to 
determine whether a project’s contribution to a significant impact would be cumulatively 
considerable and that the significance of a cumulative impact depends on the environmental 
setting in which it occurs. As explained above, the methodology used in the SEIR satisfies 
these requirements.  

Cumulative TAC Health Effects 
The comments express concern that the health risk impacts estimated in the SEIR may be 
underestimated because the analysis did not include foreseeable future development in the 
analysis of cumulative TAC health effects. Future development, including development in 
the Mission Bay Redevelopment Plan area, is included in SF Planning’s City-wide HRA, 
which provides City-wide health risk assessments for 2025 and 2040. The complete Mission 
Bay Redevelopment Plan area growth is included at the program level in the City-wide HRA.7 

The comment correctly notes that a cumulative analysis must include past, present, and 
probable future projects producing related or cumulative impacts, citing Kings County Farm 
Bureau v. City of Hanford (1990) 221 Cal.App.3d 692, 720, 724. 

The comments express further concern that because the images in the City-wide HRA 
Technical Support Documentation do not show color shading over the project area, certain 
activities such as on-road mobile sources were not included in the background risk assessment. 
On the contrary, the City-wide HRA database includes health risk from the on-road mobile 
sources. The analysis in the RTC document incorporates the City-wide HRA database and as 
                                                           
7 Bay Area Air Quality Management District, San Francisco Department of Public Health, and San Francisco 

Planning Department, The San Francisco Community Risk Reduction Plan: Technical Support Documentation, 
December 2012, page 24. Available online at ftp.baaqmd.gov/pub/CARE/SFCRRP/ SF_CRRP_Methods_ 
and_Findings _v9.pdf Accessed November 23, 2015 
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such includes all background sources of risk including on-road traffic. The lack of shading 
indicates the relative lower risks than that of the shaded areas. 

Future construction projects such as those mentioned by SWAPE are either consistent with 
the specific plans in which they are located and for which environmental review is 
completed? or will undertake their own environmental review. At this time, it would be 
speculative to estimate impacts due to construction slated for 2025 or even within the next 
five years, as detailed emissions and activity inventories are not yet available. 

The comment’s citation to Laurel Heights Improvement Assn. v. Regents of University of California 
(1988) 47 Cal.3d 376, 396 (Laurel Heights I), is misplaced. In Laurel Heights I, the court held that 
an EIR’s project description failed to include future phases of the project, and by doing so, 
improperly segmented or “piecemealed” the analysis of a single project into smaller parts. 
Here, the Draft SEIR analyzes all parts of the project, and the comment does not suggest 
otherwise. Further, as noted in the comment, all parts of the Mission Bay Plan were properly 
analyzed in previous program EIRs. Therefore, Laurel Heights I, is inapplicable.  

The Draft SEIR does not ignore impacts from reasonably foreseeable future development. As 
explained in the Draft SEIR, the HRA takes into account the cumulative contribution of 
localized health risks to sensitive receptors from sources included in the Citywide modeling 
plus the proposed project’s sources. That modeling encompassed build-out of adopted 
plans, including the Mission Bay Redevelopment Plan. (Draft SEIR, pp. 5.4-56.) Although the 
Draft SEIR notes that other future projects, whose emissions have not been incorporated into 
the existing Citywide health risk modeling, such as Pier 70 and Seawall Lot 337/Pier 48, 
would be subject to CEQA requirements to analyze the health risk impact, it does not rely on 
any future studies for those projects. Rather, the Draft SEIR explains that health risk impacts 
are localized, and health risks from sources decrease substantially with increasing distance. 
Thus cumulative impacts from the Pier 70 and Seawall Lot 337/Pier 48 would not combine 
with the proposed project’s emissions to substantially increase health risks within the project 
vicinity. Because those projects would not result in cumulatively significant impacts when 
combined with the impacts of the project, they did not need to be included in the cumulative 
impacts analysis. (See CEQA Guidelines, § 15130, subd. (b) [cumulative impacts analysis 
should “focus on the cumulative impact to which the identified other projects contribute 
rather than the attributes of other projects which do not contribute to the cumulative 
impact”].) Therefore, the comment’s reliance on Vineyard Area Citizens for Responsible Growth 
v. City of Rancho Cordova (2007) 40 Cal.4th 412, is misplaced.  

Use of OEHHA Guidance 
The commenters cite 2015 OEHHA guidance regarding health risk assessments for AB 2588 
Hot Spots analysis and suggest that the guidance should be followed in the SEIR. As 
described in Response AQ-5 in Chapter 13, Section 13.13 of the RTC document, air districts 
do not always adopt OEHHA methodologies verbatim or immediately; rather, the lead 
agency and the air district may each select the appropriate impact assessment techniques. 
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The 2015 OEHHA guidance, while relevant to CEQA, is designed specifically for Hot Spots 
Risk Assessments under AB 2588.  

In this case, the BAAQMD adopted some parts of the 2015 OEHHA guidance early, namely 
the use of Age Sensitivity Factors. The Age Sensitivity Factors acknowledge and account for 
the heightened health effects of toxic air contaminant concentrations on younger children 
relative to adults. 

The health risk analysis in the SEIR applies features of the 2015 OEHHA guidance cited by 
SWAPE, such as the application of the Age Sensitivity Factor, but does not use the 95th 
percentile of breathing rates by age category. This is consistent with current BAAQMD 
guidance and acknowledges the special characteristics of exposure in children.  

The current circumstances are not analogous to those that existed in Berkeley Keep Jets over the 
Bay Committee v. Board of Port Commissioners (2001) 91 Cal.App.4th 1344. In that case, the EIR 
for an airport expansion plan stated that the public health impact of certain emissions was 
unknown, and that there was no standard for evaluating the risk associated with those 
emissions. The record showed, however, that the lead agency had been provided with 
“[v]oluminous documentary evidence” showing that an approved and standardized protocol 
that would enable the agency to conduct a health risk assessment did exist. The court held the 
agency violated CEQA because it had not analyzed health risks, despite readily available 
methods for doing so. (Id. at pp. 1368-1370.) In this case, the SEIR includes an analysis of health 
risks associated with TACs, including those TACs cited by the commenter. Nor does the SEIR 
deny the existence of the 2015 OEHHA guidance, or mischaracterize its contents. Rather, as 
explained above, the SEIR incorporates those aspects of the 2015 OEHHA guidance that have 
been incorporated into BAAQMD guidance. In short, the SEIR estimates risks associated with 
TAC emissions; those emissions have not been ignored.  

_________________________ 

Issues Raised by Late Commenters on Air Quality Significance Thresholds 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA20L7-12    

_________________________ 

II. BAAQMD’s NSR-Derived Thresholds of Significance Used by the Lead Agency Continue to 
Under-Represent Project Emissions Significance 

In our comments submitted previously on the DSEIR, we noted that the BAAQMD’s CEQA thresholds 
of significance, applied by the Lead Agency to evaluate the Event Center project’s emission impacts, 
were developed non-scientifically from NSR values that were designed to counterbalance 
anticipated growth in stationary source facility emissions under the jurisdiction of the BAAQMD. An 
inherent problem with using NSR emission thresholds for constructing CEQA thresholds is that the 
9-county air basin’s stationary sources represent no more than a small percentage of the total 
emissions inventory.  
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Vehicle emissions within the basin, by contrast, represent the lion’s share of criteria pollutants and 
are chiefly responsible for the basin’s ozone nonattainment designations that stretch back decades. 
Similarly, the region’s nonattainment of particulate standards has been heavily influenced by vehicle 
emissions. To exemplify, fully 84% of NOx (ozone precursor) emissions in the Bay Area air basin are 
emitted by vehicles1, and not by stationary sources. The region has been designated nonattainment 
for PM2.5; fine particulate is generated almost entirely by combustion (including internal 
combustion occurring in vehicle engines), and monitored values in the region continue to climb 
annually; 28% of the total inventory is attributed to vehicles. Importantly, population (people) 
regionally continues its historical growth in lockstep with numbers of vehicles and vehicle-miles-
traveled; despite substantial advances in technical on-vehicle controls and reductions in tailpipe 
emissions of both NOx and particulates over the years, the region continues to exceed federal and 
state air quality standards. 

As we noted previously, establishing CEQA thresholds of significance levels using NSR levels is to 
automatically undercut emission reductions that should be obtained from each new “indirect 
source” (such as the Event Center that will attract new vehicle trips and related emissions) subject to 
CEQA review. By using outdated, non-scientifically designed NSR values, CEQA thresholds adopted 
by BAAQMD and borrowed for use by OCII will automatically underrepresent air emission significance, 
particularly when evaluated against past nonattainment designations and PM2.5 ambient air 
monitoring values that, despite recession effects, continue to reflect a slowly worsening trend line. 

At FEIR pg. 13.13-15, the Lead Agency states that ozone levels have declined 17% over the last 
20 years, despite increases in VMT and vehicle population numbers. The implicit rationale here is 
that improvements in regional ozone numbers reflect validly-set CEQA threshold values and are to 
answer for some of that gain, yet this is not true. No evidence is provided by the Lead Agency to 
show that ambient air ozone monitoring data to support the 17% figure is linked causally to the 
levels at which the CEQA thresholds, based on under-representative NSR thresholds have been set 
for NOx and ROG precursor pollutants. Real reductions in NOx emissions over the last 20 years 
attributable by use of the District’s CEQA NOx threshold on land use cases will represent, at mostly, 
only a tiny sliver of the total improvement picture if it represents any all. What answers for that 17% 
improvement statistic is not the District’s CEQA thresholds that were set on the under-
representative NSR lbs/day values, but the extraordinary reductions availed by increasingly stringent 
tailpipe standards invoked at the state and federal levels over the last five decades.  

NOx and ROG are ozone precursors, and vehicle emissions controls and their related regulations and 
improvements have focused on them almost exclusively across the last several decades. To 
exemplify the gains, federal NOx tailpipe standards for cars dropped (becoming more stringent) 35% 
in 1977, then 50% more in 1981, then another 40% off the 50% in 1994, then another 50% from 
there in 1999, then, from that 1999 level another 77% through 2009 model year. For SUVs, vans, and 
heavier trucks between 6000-8500 lbs, NOx reductions were imposed with a 10% reduction required 
in 1994, and then with an additional 65% - 95% depending on vehicle type by 20092. By comparison, 
the BAAQMD’s NSR thresholds in 19993, shown at FEIR pg. 13.13-15, were set at 15 tons per year for 
ROG , NOx, and PM10, equating to 80 lbs/day. Those NSR trigger levels would drop, once, to ten tons 
a year roughly a decade later, and CEQA thresholds upon which they were based were reduced 
similarly to current levels (54 lbs/day each for ROG, NOx; PM2.5; 82 lbs/day PM10). For the daily 
NOx threshold in effect now, this represents a 32.5 % reduction from the NSR-based 1999 threshold. 
How relevant was that to improving regional air quality, as judged by the 17% statistic? Comparing 
that reduction to the percentage NOx reductions contributed by increasingly stringent federal 
tailpipe emission standards, the Bay Area’s tailpipe onroad NOx, formative of ozone air pollution, 
decreased by at least sixteen times that amount on a percentage basis. (32.5% NOx threshold value 
decrease vs. decrease in NOx onroad tailpipe standards of 35% x 50% x 40% x 50% x 77%, or a net 
reduction of almost 97% via onroad NOx standards.) 

Clearly, any inference by the Lead Agency in the FEIR that the CEQA thresholds, having been set 
arbitrarily on under-representative NSR thresholds, are to account for the 17% regional 
improvement in ozone air pollution over the past 20 years is unsupported by the evidence. In fact, it 
can and should be argued that only a 17% regional ozone improvement, as judged against the 
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stunning improvements in mobile source emission reductions provided by federal and state 
regulation, is a clear and obvious indictment of the growth in indirect source emissions (including the 
17 tons of ozone precursors likely underestimated for the Event Center project) resulting from 
BAAQMD’s improperly designed, under-representative CEQA thresholds of significance.  

Further underscoring that mobile source criteria pollutants are decreasing not from local air agency 
programs but as a result of state and federal ones, the most recent summary report, the BAAQMD’s 
“Bay Area Emissions Inventory Summary Report: Criteria Pollutants Base Year 2011”, at pg. 13 
attributes regional ROG (an ozone pre-cursor) improvements:  

“CARB regulations on mobile sources have also significantly reduced ROG emissions. On-road 
motor vehicle emissions have declined over the years despite annual increases in Vehicle Miles 
Travelled (VMT). This is due to the fleet turnover, with newer, lower emitting vehicles replacing 
older, higher emitting ones. The introduction of Reformulated Gasoline Phase II (RFGII) in 1996 
and the introduction of Enhanced Inspection and Maintenance program (Smog Check II) in the 
Bay Area, which started in October 2004, have resulted in further reductions.” 

At pg. 14, NOx strategies and improvements for the Bay Area are identified: 

“Reductions in NOx emissions prior to 2011 were due in part to Air District regulations on 
combustion sources including refineries and power plants. Tighter emission controls on motor 
vehicles also significantly reduce NOx emissions. Smog Check II, introduced in the Bay Area in 
2004, played an important role in achieving NOx reductions, as it requires that vehicles are tested 
and that failing vehicles are repaired. NOx emissions from on-road motor vehicles will continue to 
decline due to fleet turnover. CARB’s aggressive regulations on on-road heavy duty diesel trucks, 
buses, and construction equipment will continue to reduce NOx and diesel particulate matter. “ 

This excerpt reinforces the BAAQMD’s historical and largely exclusive focus on 1) imposing NOx 
reductions on the same stationary sources that represent only a very small margin of the air basin’s 
NOx inventory; and 2) continuing the historical reliance on the State and federal government for 
Smog-Check, cleaner vehicle tailpipe standards, and other “aggressive regulations” to reduce both 
NOx and PM engine emissions. 

BAAQMD’s CEQA thresholds, adopted for use by OCII on the Events Center project EIR, have been 
and remain under-representative quantitatively based on non-scientifically derived NSR thresholds. 
NSR-derived CEQA thresholds will fail to adequately counterbalance land use growth-related 
increases in new, indirect source (vehicle) emissions of the Events Center, along with emissions from 
other land use projects in the Bay Area, subject to CEQA review, and those land use projects will 
generate thousands of tons of emissions on an annual basis no differently—aside from being greatly 
under-evaluated by use of the District’s lax CEQA thresholds-- than those highly regulated local 
stationary sources operating under routine, severe restrictions by the air district. 

In conclusion, use of the BAAQMD’s CEQA thresholds to evaluate the Event Center project’s impact 
significance for both onroad and offroad emissions have been based on under-representative NSR 
daily emission offset levels, and those levels, applied to evaluate the Events Center’s air impacts, will 
understate their significance to local and regional air quality. This is no more appropriate than the 
Lead Agency’s implication that the region’s 17% improvement in regional ozone over a 20-year 
period is attributable to those under-representative CEQA thresholds. 

Footnotes: 
1 A “vehicle” is typically characterized by its being self-propelled, and includes both onroad and offroad applications. 

See Table 4, pg. 6 for distribution of BAAQMD’s annual average emissions by major source categories; “Bay Area 
Emissions Inventory Summary Report: Criteria Air Pollutants Base Year 2011” at http://baaqmd.gov/~/media/Files/ 
Planning%20and%20Research/Emission%20Inventory/BY2011_CAPSummary .ashx?la=en 

2 US EPA; Emission Facts The History of Reducing Tailpipe Standards. See: www3.epa.gov/otaq/consumer/ 
milestones.htm+&cd=1&hl=en&ct=clnk&gl=us 

3 See BAAQMD CEQA GUIDELINES Assessing the Air Quality Impacts of Projects and Plans; 1999; pg 16. 

(Mission Bay Alliance, Thomas N. Lippe, letter, November 2, 2015 [O-MBA20L7-12]) 

_________________________ 
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Response to Late Comment AQ-4: Air Quality Significance Thresholds 
The commenter states that because the BAAQMD thresholds were derived to address 
stationary sources that they are inappropriate for use as thresholds for land use 
development projects. The RTC document cite California Air Resources Board data to 
demonstrate that measures taken locally by BAAQMD are effective in reducing emissions 
and that a large portion of these reductions has been achieved by curtailing emissions from 
stationary sources. The NSR thresholds are therefore enabling the BAAQMD to capture a 
sufficient percentage of projects to effectively reduce ozone precursors within the basin. 
Data from the CARB’s Almanac for Emissions and Air Quality8 (year 2013) can further be 
used to demonstrate that not only have emissions inclusive of stationary and vehicular 
sources in the state declined but that, if taken alone, stationary source emissions statewide 
have declined by more than 50 percent from 2000 to 2015. Thus, even with an increase in 
stationary sources over the intervening 15 years, statewide emissions of ozone precursors 
from these sources have decreased. Use of NSR thresholds have resulted in emissions 
controls on significant stationary source contributors and thus are partly responsible for the 
decline in ozone precursors The fact that land use development projects include more than 
just stationary sources does not preclude the use of an NSR-based threshold from being an 
effective tool to determine significance and require mitigation. 

Further, the use of the BAAQMD’s mass emission significance thresholds is ubiquitous in 
environmental assessment under CEQA throughout the San Francisco Bay Area Air Basin. 
The commenter’s assertion that these thresholds are inappropriate for use in assessing 
significance of land use development projects is unsupported and would render every 
CEQA document in the region that quantitatively address ozone precursor emissions 
inadequate.  

Finally, case law confirms that a lead agency has discretion to rely on the guidance provided 
by local air districts concerning the appropriate significance thresholds to use in CEQA 
analysis of proposed projects. (See, e.g., Rialto Citizens for Responsible Growth v. City of Rialto 
(2012) 208 Cal.App.4th 899, 932-934.) 

_________________________ 

Issues Raised by Late Commenters on Air Quality Traffic Assumptions 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA20L7-13    

_________________________ 

                                                           
8  CARB, California Almanac of Emissions and Air Quality -2013 Edition, Chapter 4 Regional Trends and 

Forecasts, Table 3-3. 
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III. NBA-Game Vehicle Trips Associated with Oracle Arena Appear To Have Not Been Relinquished 
For Use by SF Warriors at Proposed Events Center 

At FEIR 13.13-45, the Lead Agency has again repeated its contention that basketball-related games 
at the Oracle Arena in Oakland represent existing baseline vehicle emissions which, already existing, 
are transferable to the new SF arena. The FEIR’s air emissions estimates rely on this baseline 
argument to avoid disclosinig greater emission offsets that would otherwise be necessary to reduce 
the project’s emissions to less than significant levels. 

“These trips occur now so they are part of the existing baseline condition. It is reasonable to 
assume that the Oracle Arena will not be host to another NBA franchise in the Bay Area, so no 
new vehicle emissions associated with NBA basketball games would be expected in the region. 
This assumption is supported by substantial evidence and vetted by OCII. The assumption was 
also accepted by the California Air Resources Board when it approved the project sponsor’s 
analysis of greenhouse gas emissions pursuant to its AB 900 application.”... 

“The Specific Plan (Oakland Coliseum Area Specific Plan Final EIR) is based on Oakland’s 
assumption that all three current City of Oakland sports franchises (the Raiders, the A’s and the 
Warriors) will make independent business decisions to remain in Oakland, and at the Coliseum 
District, and that each of the sports franchises will have new, separate venues for their games. 
Consequently, the assumptions within the Coliseum Area Plan Final EIR are entirely different 
from those of the proposed project. 

However, as we noted in our previous comments Oakland has clearly identified at various locations 
in its August 2014 Coliseum Area Specific Plan DEIR that it has assumed that its baseline involves 
retention of the Warriors, and hence EIR emissions estimates are predicated on that fact. 

The issue here is not whether the Warriors intend to move to the new SF Events Center and that 
some existing vehicle trips will move with them, but whether the game-related vehicle trips the 
Events Center EIR has claimed in its emissions calculations and for mitigation value are transferable 
from the Oracle Arena. If the modernizing and expansion of the area, inclusive of the Oracle Arena, 
intends to keep those trips on their books (and the Coliseum SPA DEIR indicates they will), they 
cannot then also be claimed for application to the SF Event Center project (as they have been). We 
continue to contend that they cannot be applied in the Events Center project because they have not 
been relinquished by the existing facility that is anticipated within the Coliseum redevelopment 
process, and there is no evidence (a letter from the City of Oakland, a clear statement in the 
Coliseum SPA DEIR that they have not continued to count those NBA-franchise related vehicle trips, 
etc.) provided in the SF Events Center EIR to that effect. The Coliseum SPA DEIR anticipates 
modernizing the existing Oracle Arena with no substantive change in location, and retention of the 
NBA franchise or recruitment of a non-NBA sports team. At Coliseum SPA DEIR pg. 4.4-59 baseline 
emissions were identified for 2013. Further, the Oakland DEIR was released in July 2014, a year prior 
to issuance of the SF Events Center DEIR, and at least four months prior to the release of the Event 
Center NOP. Coliseum SPA DEIR pg. 4.4-59: 

“CalEEModTM 2013.2.2 was used to evaluate (...) criteria pollutant emissions for (...) existing 
criteria pollutant emissions from the Coliseum District area (“Existing No Project”, or “2013 
Baseline”).” 

Showing in the screenshot below, Coliseum SPA DEIR pg. 4.2-61, Table 4.2-7 provides baseline 
operational emissions for the Coliseum project, inclusive of existing Warriors game trips, for the 
2013 baseline year, and then again for the 2035 baseline year. According to the DEIR: 

“Table 4.2-7 shows estimated average daily and annual maximum criteria emissions under 
current conditions (2013 Baseline), as well as the emissions projected from current land uses at 
the Coliseum District as they would occur in 2035 (2035 Baseline). These projected 2035 
baseline emissions are based on a continuation of existing land uses, vehicle trips, and VMTs. 
(Emphasis added) Over time, regulatory changes at the state level are projected to go into 
effect, resulting in improvements primarily to vehicle exhaust emissions.” 
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Immediately after, the DEIR states: 

“Table 4.2-8 shows average daily and maximum annual projected 2035 criteria air pollutant 
emissions with the Coliseum District project, compared with 2013 Baseline emissions levels, and 
the incremental increase of emissions. The table shows that for each criteria pollutant, in the 
year 2035, the development will emit more pollutants than the City’s threshold.” 

A screenshot of Table 4.3-8 is provided: 
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The Coliseum SPA DEIR has made it abundantly clear in written and graphical form that it has 
assumed retention of the Warriors at their present Oakland area site or recruitment of a 
replacement non-NBA team, counted those related vehicle trips and their attendant air pollution 
impacts, and it has provided baseline emissions data for 2013 for estimation of emissions for the 
proposed Coliseum development, with Arena renewal, that reflects that retention. In Table 4.2-8 
immediately above, the “Project Increment” column represents the difference between the 
Warrior’s emission baseline values, inclusive of game-related trips that have been ongoing at the 
facility for decades, and the 2035 future-case projection. Nothing has been provided to show that 
the Oakland EIR has relinquished its historical NBA-franchise trips, and thus those “existing” trips 
and their emissions must not then be applied as, in effect, a credit in the SF EIR, since an automatic 
under-representation and under-mitigation of the Event Center’s total, significant operational 
emissions (largely caused by vehicle trip emissions) will then occur. While this helps the Event Center 
Applicant since fewer emission offsets will need to be acquired to bring the project’s significant 
emissions down to sub-threshold levels, it is not appropriate under CEQA. 

No information is found in Table footnotes or surrounding to reflect that trips factored into the 2013 
baseline were somehow relieved of the increment of historical Warrior game-related trips that must 
be carefully accounted for in the CEQA review process for both projects, nor has the SF Events 
Center EIR ever provided actual evidence that the Oakland Coliseum project has relinquished or 
abandoned those baseline Warrior trips, already studied and accounted for under CEQA, to the 
Oracle Arena as it is redeveloped and expanded. Unless the SF Events Arena project can provide 
factual information from Oakland Coliseum SPA EIR administrators that shows that trip emissions 
associated with the long-established NBA-style games at the Oracle Arena will not continue with the 
Warriors or any other similar sports team, and that the Coliseum project has abandoned any intent 
to have a replacement sports team for the purposes of estimating the emissions of the redeveloped, 
new arena proposed for the Coliseum Specific Plan Area, the SF Events Center cannot claim or use 
any measure of them for their emissions estimates or for mitigation offsetting. 

Finally, CARB’s AB 900 GHG streamlined analysis process for large (>$100 million) projects is not part 
of the CEQA process used to estimate and evaluate the proposed SF Arena’s environmental impacts, 
does not afford the public effective review and input, nor is it subject to administrative review. 
Without evidence provided in the SF Events Center EIR of a potential for double-claimed Warriors 
trips, CARB likely erred if they assumed that Oracle Arena NBA trip emissions were wholly fungible 
with and transferable to the SF EIR. Before the SF Events Center can legitimately claim any benefit 
from Oracle’s NBA-related vehicle trips for reducing its new, estimated vehicle emissions under 
CEQA, they must have been “taken off the books” in Oakland in order to prevent what would in 
effect be a double-counting. As we noted previously, those Oracle-based NBA trips cannot be 
transferred to San Francisco’s proposed Events Center if they have been retained “on the books” in 
Oakland. Nothing in the FEIR proves otherwise. (Mission Bay Alliance, Thomas N. Lippe, letter, 
November 2, 2015 [O-MBA20L7-13]) 

_________________________ 

Response to Late Comment AQ-5: Air Quality Traffic Assumptions 

Assumptions for SEIR Air Quality Analysis 
This comment concerns the baseline selected for the air quality analysis. The trips associated 
with the Golden State Warriors games at the Oracle Arena are considered in the analysis of the 
localized impact of the project. There is currently only one NBA franchise in the Bay Area. It is 
not considered reasonably foreseeable that another NBA franchise will relocate to the Bay 
Area, as neither the NBA nor a specific team has announced such plans. Accordingly, the trips 
associated with Golden State Warrior games would follow the team when they move to the 
proposed event center in the Mission Bay area of San Francisco. The ozone precursors 



Page D-244 
Appeal of Final SEIR Certification, Exhibit D 

Responses to Late Comments 
Event Center and Mixed-Use Development at Mission Bay Blocks 29-32 

concerned, ROG and NOx, are regional pollutants in that they affect the entire region and not 
just the city in which the arena is located because they form ozone in the atmosphere in the 
presence of sunlight. Only the destination of these existing trips would change under the 
proposed project; there would not be a duplication of game-day trips between Oakland and 
San Francisco. As such, the Oracle Arena trips for Golden State Warriors games only are 
reasonably assumed to occur regardless of the team’s move to San Francisco. The local impacts 
of the new trips in San Francisco are evaluated in the local health risks and hazards assessment 
of the SEIR. The SEIR analysis assumed that all concerts and other non-basketball events 
occurring at the proposed arena were “new” emissions and that these activities would not be 
transferred from Oracle arena, although it is probable that a portion of them would be. 

The commenter states that offsets will bring the project’s significant emissions down to sub-
threshold levels. While this is true, Impact AQ-2 is still found to be significant and 
unavoidable in the Final SEIR. Even with implementation of identified mitigation measures, 
the SEIR notes that the air emissions from operation of the project are significant and 
unavoidable. Mitigation Measure M-AQ-2b is designed to reduce the appropriate quantity 
of NOx and ROG given the regional nature of the pollutants. 

Assumptions for AB 900 Greenhouse Gases Analysis 
The commenter is correct in stating that the AB 900 certification “is not part of the CEQA 
process used to estimate and evaluate the proposed SF Arena’s environmental impacts.” 
However, the AB 900 process did afford public review and input, through a public comment 
period from March 2, 2015, to April 1, 2015, prior to the Governor’s Certification on April 30, 
2015. As discussed in Response AB-2 in Chapter 13, Section 13.4 of the RTC document, the 
AB 900 administrative record is complete, sufficient, and publically available (hosted at 
http://gsweventcenter.com/). OCII was aware of the application as acknowledged in a letter 
included as Exhibit E to the AB900 application. OCII was given the opportunity to perform 
administrative review of the application.  

The greenhouse gases emissions analysis conducted for the AB 900 process was reviewed 
and agreed to by CARB. The Governor certified the project as an environmental leadership 
project. That decision is final. The significance determination for criteria air pollutant 
emissions in the SEIR is based on appropriate project-generated sources(see Draft SEIR, 
Section 5.4), as required under CEQA. 

_________________________ 

Issues Raised by Late Commenters on Air Quality Specialist 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA20L7-15    

_________________________ 
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V. Use of a Qualified 3rd Party Specialist or Engineer Is Needed to Ensure Actual Mitigation-
Required Construction Eqpt Emission Reductions 

At FEIR pg. 13.13-55 the Lead Agency contends that a potential conflict of interest posed by the Project 
Sponsor’s “review role in the mitigation measure” is negated by their requirement that the 
Construction Emissions Control Plan be reviewed or approved by OCII or its “designated 
representative”. OCII argues that “air quality specialists” at SF Planning are capable of verifying Event 
Center construction fleets for compliance with the project’s mitigation measures, pointing to 
unspecified experience with, for example, a harbor hoteling project, and “familiarity with modeling 
programs” used for air quality analysis. We note that that the Lead Agency has used the term “air 
quality specialists” and not “Air Quality Specialists”, indicating that their job descriptions likely reflect 
non-technical Planner skillsets rather than those required for an air quality agency engineering or 
specialist position involved with evaluating and verifying VDECs and CARB certifications; evaluating and 
verifying NOx reduction claims emissions for offroad construction equipment; evaluating and verifying 
engine Tiers on all pieces of offroad construction equipment; and ensuring that each and every piece of 
onsite equipment is verified and tracked regularly for hours of operation at the project site. Hands-on 
experience with construction vehicles of all types and vintages, emission control technologies, CARB 
regulations and aftermarket retrofit certification requirements, possessing CARB certification for 
performing visible emissions evaluations for construction equipment opacity violations, and other 
technical, hands-on, construction-related skillsets will be required to ensure that every piece of offroad 
construction equipment used at the Events Center project meets the highly-specific and technical 
requirements of M-AQ-1 for every day such equipment is used at the jobsite; it is highly improbable 
that a “planner” would possess such skillsets. 

Further, “familiarity” can indicate little more than a vague awareness and thus it connotes little 
substance. As we argued in our comments previously, the Lead Agency should rely for onsite 
verification of the project’s mitigation measures, in detail, on BAAQMD personnel or on an 
independent, trained, professional environmental specialist or engineer with expertise in air 
emissions, construction vehicles, and emissions control technologies and strategies used to control 
and reduce construction equipment emissions. The environmental compliance professional should 
be onsite daily, with weekly assessments in reports delivered to OCII. Based on a lack of experience 
with construction equipment, its availability, and with practicable construction mitigation, it is 
apparent that OCII has constructed M-AQ-1 in ways that are fundamentally flawed and the measure 
is unenforceable. Accordingly, OCII’s choice of SF Planning personnel, or their own, to ensure 
compliance and enforcement of the project’s air quality mitigations is likely to be similarly flawed. If 
OCII refuses to require use of highly qualified air pollution control personnel to ensure compliance 
and enforcement of M-AQ-1 and other air quality mitigations, we believe the MMRP must be 
amended to provide for regular (bi-weekly or monthly) independent audits provided by BAAQMD or 
a private, professional air quality consultant to verify equipment lists and details with actual vehicles 
on the project site; the auditor would have specialized training in visible emissions, air quality 
regulations, vehicle emissions and control technologies used in construction equipment, etc. 
Without such third-party verification the project will likely not produce the required emission 
reductions that have been claimed in the EIR in order to reduce the project’s impact significance 
levels. (Mission Bay Alliance, Thomas N. Lippe, letter, November 2, 2015 [O-MBA20L7-15]) 

_________________________ 

Response to Late Comment AQ-6: Air Quality Specialist (see also Response to Late 
Comment AQ-2) 
As stated in the RTC document, SF Planning Department has an air quality group with 
technical expertise in CEQA-related air quality technical analysis, including the ability to 
assess the availability and quality of existing data; evaluation of air quality modeling 
parameters and potential air quality impacts; and development, evaluation, and monitoring 
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of air quality mitigation measures. Air quality specialists within the group provide an 
analysis of a project’s potential to emit criteria air pollutants, toxic air contaminants, and 
greenhouse gases, as well as the potential for pollutants to adversely affect sensitive 
receptors. Air quality specialists are familiar with modeling programs including, but not 
limited to: CalEEMod, URBEMIS, EMFAC, AERMOD, and CAL3QHCR Line Source 
Dispersion Model and work regularly with the Bay Area Air Quality Management District 
(BAAQMD) staff and staff with air quality analysis expertise at the Department of Public 
Health (DPH) on individual projects and in the creation of technical support documentation 
for the continued development of a Community Risk Reduction Program for the City. OCII 
believes that the air quality staff at the SF Planning Department has the requisite expertise 
for its designated oversight role in the implementation of air quality mitigation measures.  

_________________________ 

Issues Raised by Late Commenters on Renewable Diesel as Mitigation 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA20L7-16    

_________________________ 

VI. Renewable Diesel Should Have Been Made Mandatory in Construction and Operational 
Mitigation Measures 

No substantive explanation is provided in the FEIR for why the Lead Agency has failed to require use 
of renewable diesel to mitigate offroad construction equipment emissions and for use in emergency 
standby generators. As we pointed out in our previous comments renewable diesel is readily 
available, and it provides criteria and carbon emission reduction benefits that cannot be matched by 
the biodiesel mentioned in the EIR, it routinely costs less than biodiesel, and in many cases it costs 
less or is on par with costs for regular diesel. 

At FEIR 13.13-61 the Lead Agency has applied conditions to the use of renewable diesel in emergency 
standby gensets that reflects its inexperience and reluctance to require use of available technology that 
has demonstrated clear cost-effective emission benefits within the region. As we pointed out in 
comments on the SDEIR, renewable diesel is available at multiple locations throughout central and 
northern CA at costs on par with conventional diesel (and routinely less than the less-effective 
biodiesel mentioned by the Lead Agency in the Events Center EIR), its substantial carbon benefits are 
unmatched against regular diesel or biodiesel, and it produces positive reductions compared with 
regular diesel in particulate (-34%), NOx (-18%)7, and other pollutant reductions needed by the Events 
Center project. Use of renewable diesel in existing or new diesels requires no retrofitting and either 
does not affect performance or improves it incrementally. The Lead Agency’s concern that renewable 
diesel’s NOx benefit may be lost as a result of 12 miles of transport (see FEIR pg. 13.13-57) to the Event 
Center borders on the ludicrous, since traditional diesel (particularly from imported crude) is 
transported a greater distance, and because the Lead Agency has failed altogether to verify traditional 
diesel’s transport distance to the Events Center for comparison purposes. 

Renewable diesel’s primary benefit is its extremely low carbon intensity; the Propel renewable diesel 
product we discussed in previous comments has zero land use or other indirect carbon intensity 
effect, and its (direct) carbon intensity (CI) is 68% less than traditional diesel’s CI value; why, then, 
has OCII not embraced renewable diesel’s carbon benefits that, importantly, will help offset the 
project’s actual GHG emissions and criteria pollutant emissions? Renewable diesel is readily fungible 
with traditional diesel for storage and has better product life characteristics. Its use in construction 
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and onroad diesels requires no adjustments or adaptations, it is locally available, and it is 
functionally transparent with traditional diesel for use in diesel engines. 

While the Lead Agency has refused to embrace renewable diesel for the Events Center project, its 
own parent agency has not. San Francisco’s mayor publicly announced that the City-and-County had 
committed to 100% renewable diesel use last July, with full transition by the end of 20158. The City 
of Walnut Creek committed to 100% use of renewable diesel previously, and relies on it exclusively 
now. 9 If the City of Walnut Creek and the City and County of San Francisco, with their experts in 
diesel technology and fleet management, and with ready access to BAAQMD air quality expertise, 
have embraced the multiple air and energy benefits of renewable diesel, what explains the Lead 
Agency’s intransigent failure (FEIR pg. 13.13-57) to require its use in the Event Center’s air quality 
mitigations? CEQA requires the use of all reasonable, feasible mitigations for the reduction of the 
project’s significant air quality impacts; the Lead Agency’s tepid response to renewable diesel is, 
against the evidence of its considerable benefits that has been readily available since prior to 
issuance of the project’s SDEIR, inadequate to ensure its use on the project. 

Further, if the “OCII or the City’s air quality specialists” lack the expertise necessary to have already 
reviewed and selected renewable diesel as they should have (based on the City’s adoption of it prior 
to issuance of the Events Center FEIR), and for what appear to be fatal flaws built into M-AQ-1 (as 
pointed out elsewhere in this comment letter), we again propose the project’s use of a highly 
qualified, independent and unconflicted, professional environmental consultant, or BAAQMD 
specialist or engineer, with relevant expertise to ensure use of and compliance with the Event 
Center’s air quality mitigations and to ensure the use of all reasonable, feasible options (including 
renewable diesel) for every day of the project’s construction process. 

Footnote: 
7 “Low Carbon Fuel Statistics”, pg 9; http://propelfuels.com/assets/hpr-launch/docs/california-low-carbon-fuel-

consumer.pdf 

(Mission Bay Alliance, Thomas N. Lippe, letter, November 2, 2015 [O-MBA20L7-16]) 

_________________________ 

Response to Late Comment AQ-7: Renewable Diesel as Mitigation 
The comment states that renewable diesel should be required for use in operation of the 
proposed stand-by generators as well as by construction equipment. Page 14-116 of the RTC 
document specifically identifies use of renewable diesel for generator operations as 
indicated below in Mitigation Measure M-AQ-2a, which the RTC document revised as 
shown:  

Mitigation Measure M-AQ-2a: Reduce Operational Emissions 

The project sponsor shall implement the following measures as feasible: 

• Provision of outlets for electrically powered landscape equipment 

• Use of renewable diesel to power back-up diesel generators if it can be 
demonstrated to OCII or the City’s air quality specialists that it is compatible 
with tiered engines and that emissions of ROG and NOx from transport of 
fuel to the project site will not offset its NOx reduction potential. 

Page 13.13-57 of the RTC document revised element 4 of Mitigation Measure M-AQ-1: 
Construction Emissions Minimization to require use of renewable diesel: 
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4. The Plan shall include estimates of the construction timeline by phase with a 
description of each piece of off-road equipment required for every 
construction phase. Off-road equipment descriptions and information may 
include, but are not limited to: equipment type, equipment manufacturer, 
equipment identification number, engine model year, engine certification 
(Tier rating), horsepower, engine serial number, and expected fuel usage and 
hours of operation. For VDECS installed: technology type, serial number, 
make, model, manufacturer, ARB verification number level, and installation 
date and hour meter reading on installation date. For off-road equipment 
using alternative fuels, reporting shall indicate the type of alternative fuel 
being used. Renewable diesel shall be considered as an alternative fuel if it 
can be demonstrated to OCII or the City’s air quality specialists that it is 
compatible with tiered engines and that emissions of ROG and NOx from 
transport of fuel to the project site will not offset its NOx reduction potential. 
The plan shall also include estimates of ROG and NOx emissions.  

The City implemented the use of renewable diesel for its citywide fleet on the basis of its 
lower emission potential of diesel particulate matter and not for the purposes of reduction of 
ozone precursors. As a consequence, the verification of NOx reduction potential is required 
by the mitigation as locally-sourced diesel may be acquired with less transport emissions. 

_________________________ 

Issues Raised by Late Commenters on Air Quality Impacts of Project Refinements and 
New Variant 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA20L7-5    

_________________________ 

D. Changes to the Project Since Publication of the DSEIR Require Recirculation of a Revised DSEIR 
Due to New and More Severe Significant Impacts. 

Under CEQA, if the project changes after publication of the Draft EIR, and these changes create a 
new significant impact not identified in the Draft EIR, or a substantial increase in severity of a 
significant impact that was identified in the Draft EIR, the lead agency must recirculate the draft EIR 
for public comment. (CEQA section 21092.1.) 

Here, the RTC describes a number of “construction refinements”, including using dewatering 
generators, using a soil treatment pug mill, and removing rapid impact compaction from the 
construction plan. With respect to the air quality impacts of these “construction refinements” the 
RTC states: 

The addition of the construction refinements would not substantially increase (approximately 2 
percent for ROG and 4 percent for NOx) the average daily construction-related emissions 
disclosed in the Draft SEIR. This would not result in a substantial increase in the severity of the 
previously identified significant and unavoidable impact, and the same mitigation measures 
would apply requiring the project sponsor to minimize construction emissions. 

(RTC, p 12-22.) 
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The RTC also describes a new variant, the Muni UCSF/Mission Bay Station Variant, and discloses that: 

The Muni UCSF/Mission Bay Station Platform Variant would not substantially increase 
(approximately 2 percent for ROG and 5 percent for NOx) the average daily emissions disclosed 
in the Draft SEIR for the proposed project (see Table 5.4-7, page 5.4-31). Furthermore, 
Mitigation Measure M-AQ-1 (Construction Emissions Minimization) would also apply to the 
variant. While the estimated construction emissions under the variant shown in Table 12-2 are 
slightly higher than those identified for the proposed project in the Draft SEIR, this impact is not 
substantially more severe than the previously identified significant and unavoidable impact. 

(RTC, p 12-22.) 

There are several problems with these assertions. First, the RTC does explain whether construction 
refinement caused increases of 2 and 4 percent for ROG and NOx, respectively, are included within 
or additive to the Platform Variant caused increases of 2 and 5 percent for ROG and NOx. Without 
this information, the public does not know what additional quantum of ozone pollution the RTC 
deems insubstantial. 

Assuming for the moment that the construction refinement caused increases are included within or 
the Platform Variant caused increases, the RTC offers no rationale why the 2 and 5 percent increases 
are not considered a “substantial” increase in the severity of the previously identified significant 
effect that Project construction will have on ozone precursor pollution. The RTC authors apparently 
believe these number speak for themselves. They do not. In fact, reliance on these appears to reflect 
a silent assumption that these increases above the previously identified quantities of emissions for 
these pollutants is “de minimis.” It must be remembered, however, that these increases are not 
above a previously identified less-than-significant quantity of emissions; the previously identified 
quantities were significant!  

The RTC thus commits the exact errors of law rejected by the Court of Appeal in Communities for a 
Better Environment v. California Resources Agency (2002) 103 Cal.App.4th 98 (“CBE”), i.e., using a 
“de minimis” rationale or any type of simple numerical ratio of the incremental impact compared to 
the pre-existing impact. “[T]he relevant question... is not how the effect of the project at issue 
compares to the preexisting cumulative effect, but whether ‘any additional amount’ of effect should 
be considered significant in the context of the existing cumulative effect. [footnote omitted] In the 
end, the greater the existing environmental problems are, the lower the threshold should be for 
treating a project’s contribution to cumulative impacts as significant.” (Id. At p. 120; see also Kings 
County Farm Bureau v. City of Hanford (1990) 221 Cal.App.3d 692, 720-721.) 

These increases should be considered substantial and the SEIR recirculated for public comment. 
Instead, the October 23, 2015, notice of publication of the Response to Comments informed the 
public they would have no opportunity to comment on the environmental effects of these changes 
in the Project. (Mission Bay Alliance, Thomas N. Lippe, letter, November 2, 2015 [O-MBA20L7-5]) 

_________________________ 

Response to Late Comment AQ-8: Air Quality Impacts of Project Refinements and 
New Variant 
The commenter states that increased construction emissions resulting from construction 
refinements and a new variant identified in the RTC document are substantial and should 
result in recirculation of a revised SEIR. Chapter 12 of the RTC document discusses the 
relative increases in emissions associated with operation of dewatering generators, operation 
of a pug mill to treat soil on-site and removal of previously assumed rapid impact 
compaction activities. As stated in Chapter 12, the increase in NOx emissions from 
construction refinements would be 5 percent over the significant construction-related NOx 
emissions identified in the SEIR of 144 pounds per day, or 151 pounds per day. The 
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144 pounds per day of NOx emission identified in the SEIR is 90 pounds per day (12 tons 
per year) over the significance threshold of 54 pounds per day. A 5 percent increase of NOx 
emissions from 144 pounds per day to 151 pounds per day would result in emission of 
97 pounds per day (13 tons per year) over the threshold. The project variant would also 
result in an increase in construction emissions beyond what was estimated with the 
construction refinements above. As indicated in Table 12-3 of the RTC document, NOx 
emissions under this variant (and including project construction refinements discussed 
above) would result in 157 pounds per day, which would be 103 pounds per day (14 tons 
per year) over the threshold.  

These marginal increases in temporary construction emissions over what was identified in 
the Draft SEIR are not considered a substantial increase. This judgment is based on the 
significance threshold of 54 pounds per day which, as stated in page 5.4-25 of the SEIR, 
represents a significant increase in emissions under CEQA for NOx emissions. Consequently, 
for project revisions to result in a substantial increase in emissions over that identified in the 
SEIR, they would need to increase emissions by 54 pounds per day over the 144 pounds per 
day, or 198 pounds per day. Because project emissions with consideration of revisions and the 
project variant would result in emissions of 157 pounds per day or less, there contribution is 
not considered a substantial increase.  

Mitigation Measure M-AQ-2b requires the project sponsor to offset operational and 
construction–related emissions. Because operational emissions are presently calculated to 
exceed construction-related emissions, operational emissions form the basis of the 
requirement to provide 17 tons per year of ozone precursor offsets identified in the SEIR 
Increased construction-related emissions with the proposed construction refinements or the 
MUNI Variant would still be less than the operational emissions and would be offset 
through implementation of Mitigation Measure M-AQ-2b. That is, the amount of offsets 
provided would be greater than the project’s construction-related NOx emissions; for this 
reason, in providing such offsets, the project sponsor would more than offset the project’s 
construction emissions. Furthermore, Mitigation Measure M-AQ-2b would require the 
project sponsor to calculate the amount of emissions offset required from construction based 
on the reporting requirements of Mitigation Measure M-AQ-1 and the degree of compliance 
with off-road equipment types that were determined to be commercially available. If the 
calculated construction emissions of ozone precursors requires offsets in excess of 17.0 tons 
per year, then the applicant must provide the additional offset amount commensurate with 
the calculated ozone precursor emissions exceeding 17.0 tons per year. Regardless, the 
significant and unavoidable determination of the SEIR related to construction-related 
emissions would not change with the construction refinements or the MUNI Variant. 

Recirculation of a Draft EIR is required only when “significant new information” is added to 
the EIR “in a way that deprives the public of a meaningful opportunity to comment upon a 
substantial adverse environmental effect of the project or a feasible way to mitigate or avoid 
such an effect … that the project’s proponents have declined to implement.” (CEQA 
Guidelines, § 15088.5, subd. (a); Laurel Heights Improvement Assn. v. Regents of University of 
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California (1993) 6 Cal.4th 1112, 1129-1130 (Laurel Heights II); San Francisco Baykeeper, Inc. v. 
California State Lands Comm’n (2015) ___ Cal.App.4th ___ (slip op. at pp. 17-19) (A142449).) As 
the comment notes, recirculation may be required when the Final EIR reveals a new significant 
impact not identified in the Draft EIR or a substantial increase in the severity of a significant 
impact that was identified in the Draft EIR. (Guidelines, § 15088.5, subds. (a)(1), (a)(2).) 

“An agency’s determination not to recirculate an EIR is given substantial deference and is 
presumed to be correct. A party challenging the determination bears the burden of showing 
that substantial evidence does not support the agency’s decision not to recirculate.” (Beverly 
Hills Unified School District v. Los Angeles County Metropolitan Transportation Auth. (2015) 
241Cal.App.4th 627, 661.) As the Supreme Court has emphasized, recirculation is the 
exception, not the rule. (Laurel Heights II, supra, 6 Cal.4th at p. 1132.) 

The comment suggests changes to the proposed project triggered the need for recirculation. 
That is not correct. “CEQA allows, if not encourages, public agencies to revise projects in 
light of new information revealed during the CEQA process.” (Citizens for a Sustainable 
Treasure Island, supra, 227 Cal.App.4th at p. 1062.) “The CEQA reporting process is not 
designed to freeze the ultimate proposal in the precise mold of the initial project; indeed, 
new and unforeseen insights may emerge during investigation, evoking revision of the 
original proposal. [Citation.]” (Ibid., quoting County of Inyo v. City of Los Angeles (1977) 71 
Cal.App.3d 185, 199 (County of Inyo).) As noted above, project changes do not trigger 
recirculation unless they would result in a new significant environmental impact or a 
substantial increase in an environmental impact and failure to recirculate would deprive the 
public of a meaningful opportunity to comment upon a substantial adverse environmental 
effect. (CEQA Guidelines, § 15088.5, subs. (a)(1), (a)(2).)  

The comment states that changes in the proposed project will result in new and substantially 
more severe significant impacts. The comment does not describe any new impacts revealed 
in the RTC document that were not previously disclosed in the Draft SEIR. Instead, the 
comment cites to air quality impacts that are described in the Draft SEIR, and states that the 
increase in ROG and NOx emissions (2 and 5 percent, respectively) from the construction 
refinements and Muni UCSF/Mission Bay Station Variant identified in the RTC document 
constitutes a substantial increase in the severity of impacts requiring recirculation. As 
described above, these slight increases are not considered substantially more severe than the 
impacts described in the Draft SEIR. Further, the identified offset mitigation measure would 
more than offset the construction-related emissions resulting from the construction 
refinements and MUNI UCSF/Mission Bay Station Variant.  

Relying on Communities for a Better Environment v. California Resources Agency (2002) 103 
Cal.App.4th 98, and Kings County Farm Bureau v. City of Hanford (1990) 221 Cal.App.3d 692, 
720-721, the comment seems to suggest that any increase in a previously identified 
significant impact triggers recirculation.  
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That suggestion is incorrect. First, the two cases cited in the comment address whether a 
project’s contribution to a cumulatively significant impact should be considered 
cumulatively considerable. They do not address the standards for recirculation, and 
therefore, are not applicable. In any event, both of those cases note that just because a project 
contributes to a cumulatively significant impact, it does not mean that the project’s 
contribution is cumulatively considerable. (See Communities for a Better Environment v. 
California Resources Agency, supra, 103 Cal.App.4th at p. 128 [the “one [additional] molecule 
rule” is not the law.”].) Instead, the lead agency has discretion to determine whether the 
project’s incremental contribution to a significant cumulative impact is cumulatively 
considerable. (Ibid.) Similarly, for recirculation, an agency has discretion to determine 
whether an increase in the severity of an impact is “substantial.” (See Laurel Heights II, supra, 
6 Cal.4th at pp. 1120, 1133.)  

Second the plain language of the CEQA Guidelines – and Supreme Court precedent – 
refutes the commenter’s position. (See Laurel Heights II, supra, 6 Cal.4th at pp. 1129-1130.) 
Under the CEQA Guidelines, the standard for recirculation is not whether the Final EIR 
reveals any increase in a significant impact, but whether the Final EIR reveals “a substantial 
increase” in the severity of a significant impact. (CEQA Guidelines, § 15088.5, subds. (a)(2).)  

Here, the RTC document properly concluded that the construction refinements and Muni 
Variant would not result in a substantial increase in air quality impacts, as described above. 
(see also RTC, pp. 12-21 to 12-22; 12-29 to 12-34.) Therefore, OCII’s determination that 
recirculation is not required is supported by substantial evidence. 

Further, a Draft EIR needs to be recirculated only if it is changed in a manner “that deprives 
the public of a meaningful opportunity to comment upon a substantial adverse 
environmental effect of the project[.]” (CEQA Guidelines, § 15088.5, subd. (a).) There is no 
evidence that the information added to the SEIR deprived the public of a meaningful 
opportunity to comment on the project’s significant impacts.  

_________________________ 
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SECTION 11: RESPONSES TO LATE COMMENTS ON GREENHOUSE GASES EMISSIONS 

The comments and corresponding responses in this section cover topics analyzed in SEIR 
Section 5.5, Greenhouse Gas Emissions, as augmented by RTC document. These include 
topics related to: 

• Issue GHG-1: Approach to Analysis 

Issues Raised by Late Commenters on GHG Approach to Analysis 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA16S6-3 O-MBA16S6-11   

_________________________ 

3. Greenhouse Gas Emissions 

The Alliance, among others, commented that the DSEIR’s analysis of greenhouse gas (“GHG”) 
emissions relied on the Project’s defective AB 900 analysis to conclude that the Project had net zero 
GHG emissions. The FSEIR’s response to these comments falls well below its duty of good faith. 

Rather than candidly acknowledge that the DSEIR relied upon the analytical methodology followed in 
the AB 900 certification, which was fatally flawed, the City now attempts to distance itself from that 
analysis with a misleading claim that public commenters were somehow “confuse[d]” about the 
relationship between the AB 900 analysis and the DSEIR’s analysis. (FSEIR, p. 13.14-5.) This response 
is nonsense. The public was not confused. To the contrary, public commenters correctly noted that 
the DSEIR expressly relied upon the AB 900 analysis to repeatedly represent that the Project would 
result in no net additional GHG emissions. To wit: 

Construction activities would also result in temporary increases in GHG emissions. However, as 
described above under Regulatory Framework, the proposed project is a certified environmental 
leadership project under AB 900, and CARB has determined that the project would not result in 
any net additional GHG emissions due in part to the voluntary purchase of carbon credits by the 
project sponsor. 

. . . 

Thus, the Governor’s certification of the proposed project as a leadership project further 
supports the determination that the proposed project would not have a significant impact on 
global climate change due to GHG emissions . . . 

[A]nd because the proposed project would not result in any net additional GHG emissions, the 
project would not contribute to cumulative GHG emissions impacts. 

(FSEIR, p. 14-123-125.) 

Thus, there is no “confusion” by the public. And the City’s attempt to eliminate this clear analysis in 
the FSEIR is evidence of the City’s attempt to deceive the public regarding the Project’s true GHG 
emissions. The DSEIR unquestionably asserted that the Project’s GHG emissions had been quantified, 
and were a net zero. The assumptions and analysis supporting the DSEIR’s conclusion is 
demonstrably flawed. As a result, the City has a legal duty under CEQA to publicly acknowledge and 
correct that flawed analysis. The City has not yet done this, which renders the FSEIR misleading and 
therefore defective as an informational document. 

Rather than correct the DSEIR’s defective GHG analysis, the City disingenuously sidesteps the issue by 
claiming that the FSEIR is now engaging in a purely “qualitative” analysis of GHG emissions rather than 
a “quantitative” analysis, as allowed by the CEQA Guidelines. (FSEIR, 13.14-5.) While it is true that the 
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referenced CEQA Guidelines permit an agency to use a qualitative analysis for GHG emissions in certain 
instances, this same guideline also advises, “A lead agency should make a good-faith effort, based on 
the extent possible on scientific and factual data.” (CEQA Guidelines, § 15064.4, subd. (a).) Further a 
lead agency “shall have discretion to determine, in the context of a particular project, whether to” “use 
a model or methodology to quantify” GHG emissions or to “rely on a qualitative analysis.” (CEQA 
Guidelines, § 15064.4, subd. (a)(1), (2).) 

As explained in the attached letter by SCS Engineers ample information was available that allows the 
City to quantify the Project’s GHG emissions, consistent with regulatory guidance. (See Exhibit 1, SCS 
Engineers Memorandum dated November 2, 2015.) Thus, while the City might ordinarily have discretion 
to utilize a qualitative analysis, that discretion is constrained because extensive quantitative data has 
already been prepared for the Project that was readily available to the City. (Berkeley Keep Jets Over the 
Bay Committee v. Board of Board Commissioners of the City of Oakland (2001) 91 Cal.App.4th 1344, 
1371 (Berkeley Keep Jets) (agency abused discretion by not quantifying project’s air emissions).) As in 
Berkeley Keep Jets, the City’s failure to accurately disclose the Project’s GHG emissions, and its evasive 
responses to comments asking for an adequate analysis, fail to satisfy its duty under CEQA. 

One of the major defects in the DSEIR’s GHG analysis was to exclude emissions associated with 
operation of the two office towers by claiming that this Project component is somehow “vested.” 
Though, the DSEIR never acknowledges that fact. (FSEIR, p. 13.4-11-12.) The FSEIR openly 
“acknowledge[s]” this critical defect. 

The City’s response fails the good faith standard. First, it is telling that the City never even attempts to 
explain in the FSEIR how the office uses are “vested” in response to comment directly challenging that 
assumption. Second, even if the towers were somehow “vested,” which they most surely are not, it is 
well established that a CEQA document must analyze the “whole of the action.” (CEQA Guidelines, § 
15378.) Unrealized hypothetical “permitted” or “vested” rights are not excluded from analysis of a 
project’s impacts. (Communities for a Better Environment v. South Coast Air Quality Management Dist. 
(2010) 48 Cal.4th 310, 320.) Third, excluding the towers’ GHG emissions establishes that the SEIR is 
premised on an inconsistent project description because the FSEIR analyzes the towers’ impacts in 
other resources areas. (County of Inyo v. City of Los Angeles (1977) 71 Cal.App.3d 185, 197.) As just one 
example, the new CEQA Guidelines Appendix F analysis expressly includes energy requirements from 
the two towers. (FSEIR, 13.23-10.) If the towers were “vested” and therefore excluded from analysis, 
the DSEIR also would not analyze the tower’s impacts in other resources areas either. 

In conclusion, the FSEIR’s analysis of GHG is fundamentally flawed and fails as an informational 
document. The responses to comments are evasive and misleading, and fail to satisfy the City’s duty 
of good faith. Further, the information submitted by the Alliance constitutes substantial evidence of 
a fair argument that the Project will have a significant adverse effect on GHG emissions. (Mission Bay 
Alliance, Soluri Meserve, letter, November 2, 2015 [O-MBA16S6-3]) 

_________________________ 

SCS does not agree with the conclusion that Project GHG emissions have been adequately addressed 
in the SEIR. The Responses to Comments dismiss criticism of the analysis performed for AB900 and 
indicate that the SEIR concludes that GHG emissions are not significant based on a qualitative 
analysis. SCS believes this level of analysis is inconsistent with existing guidance, that it fails to 
provide an accurate representation of the emissions from the project, and the inclusion of the 
AB900 analysis is misleading. 

EXISTING GHG GUIDANCE 

The SEIR is not consistent with guidance from regulatory agencies such as Bay Area Air Quality 
Management District (BAAQMD) or organizations such as the California Air Pollution Control Officers 
Association (CAPCOA). 

The BAAQMD is the regulatory body for the San Francisco Air Basin (SFAB), which includes the 
Project location. The BAAQMD has issued CEQA guidelines in its California Environmental Quality Act 
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Air Quality Guidelines (BAAQMD, May 2012) document (BAAQMD Guidance) that include guidance 
on the assessment of GHG. While the BAAQMD is no longer recommending the thresholds in that 
document, the BAAQMD has indicated that other elements of that guidance can be utilized by 
planning agencies. That 2012 BAAQMD Guidance recommends the quantification of GHG emissions 
from projects for purposes of CEQA and states that “Emissions should be estimated in terms of 
carbon dioxide equivalent.” 

CAPCOA is an organization of air pollution control officers from all local air districts in California. It is 
not a regulatory agency, but it has provided guidance for agencies throughout the state on air 
pollution, air toxics, and climate change. CAPCOA issued CEQA and Climate Change (CAPCOA, 
January 2008). That guidance states that: 

“…the defensibility of a CEQA analysis rests on the following concerns: 

• Whether the public agency has sufficiently analyzed the environmental consequences to 
enable decision makes to make an intelligent decision; 

• Whether the conclusion of the public agency are supported by substantial evidence in the 
administrative record; and 

• Whether the agency has made a good faith effort to disclose significant effects.” 

The SEIR fails to meet these criteria because it has not sufficiently analyzed the environmental 
consequences, provided evidence of the conclusion, or made a good faith effort to disclose 
significant effects. As SCS noted in a memorandum dated July 20, 2015, the AB900 analysis of the 
Project is fundamentally flawed and inconsistent with California GHG policies. The SEIR does not 
sufficiently analyze GHG impacts from the Project other than by referencing the flawed AB900 
analysis. Without quantification or more robust analysis of the actual GHG emissions from the 
Project, the public agency does not have sufficient information to make a decision, and the agency 
has not made a good faith effort to disclose significant effects. 

Both the BAAQMD and CAPCOA have proposed quantitative GHG emission thresholds for purposes 
of determining significance for purposes of CEQA. While neither threshold is binding, the SEIR should 
compare the GHG emissions from the Project to the BAAQMD and CAPCOA thresholds to enable the 
public and policy makers to gauge the significance of GHG emissions.  

GHG QUANTIFICATION 

The SEIR has failed to quantify GHG emissions. If the Project is not relying on the AB900 analysis, as 
Response GHG-2 of the SEIR indicates, then no quantification of GHG emissions from the Project has 
been performed. Without quantification of the GHG emissions, the public agency cannot adequately 
determine whether how much GHG will be emitted by the Project relative to proposed significance 
thresholds, local GHG emissions, or other GHG sources. 

As evidenced by the AB900 analysis, the tools to quantify GHG emissions exist. While the accounting 
methodology in the AB900 analysis is fundamentally flawed, the inventory methodology used in the 
analysis is generally appropriate for the quantification of GHG emissions from the Project. The 
BAAQMD Guidance lists several models that can be used by project proponents to quantify GHG 
emissions, including the Urban Emission Model (URBEMIS) and BAAQMD GHG Model (BGM). Voluntary 
registries such as The Climate Reserve (TCR) have also developed GHG quantification methodologies. 

MISLEADING USE OF AB900 ANALYSIS 

Response GHG-2 of the SEIR indicates that the SEIR is not relying on the AB900 analysis to demonstrate 
that GHG emissions are not significant, yet the SEIR makes repeated references to the AB900 analysis 
to support claims that GHG emissions are not significant. The AB900 analysis and the SEIR GHG analysis 
“have separate and distinct requirements and purposes,” as stated on page 13.14-5. Thus, the AB900 
analysis cannot and should not be relied upon by the SEIR as quantification of the GHG emissions from 
the Project. Nor should it be used to support conclusions for CEQA purposes unless it can be 
demonstrated that it is consistent with CEQA requirements for a GHG analysis. The SEIR has not 
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provided evidence that the AB900 analysis can or should be used to support conclusions about the 
significance of GHG emissions from the Project. The AB900 analysis is fundamentally flawed for 
purposes of CEQA for reasons described in the July 20, 2015 Memorandum provided by SCS. 

Impact C-GG-1 states that “As part of the AB900 application, the project sponsor has committed to 
purchase carbon credits from a qualified GHG emissions broker in an amount to offset all GHG 
emissions from project construction and operations.” This statement is misleading because it implies 
that the AB900 analysis is a sufficient analysis of the Project for CEQA purposes and that the 
Improvement Measure I-C-GG-1 provided consistent with the AB900 analysis is sufficient for CEQA 
purposes. The AB900 analysis uses inappropriate boundaries to analyze the GHG emissions and 
cannot be used for CEQA purposes. The SEIR appears to recognize the flaws of the AB900 analysis in 
suggesting it was not relied upon, but then it does just that – relies upon the AB900 analysis. 

CONCLUSIONS 

The Response to Comments in the SEIR indicate that the AB900 analysis is not being relied upon for 
CEQA purposes to demonstrate that GHG emissions from the Project are less than significant. If the 
AB900 analysis is not being relied upon, the SEIR has provided no quantification of GHG emissions 
for CEQA purposes and has misleadingly referred to the AB900 analysis to support the conclusion 
that GHG emissions are not significant. For reasons stated in the July 20, 2015 memorandum from 
SCS, the AB900 analysis of GHG emissions from the Project is fundamentally flawed and cannot be 
relied upon for CEQA purposes of determining significance. 

GHG analysis used to support the determination that the Project met the requirements of CEQA or 
AB900 is insufficient to demonstrate that the GHG emissions from the Project will be net zero or less 
than significant under CEQA for the following reasons:  

• The SEIR fails to provide an appropriate quantification of GHG emissions for CEQA purposes. In 
the response to comments regarding the use of the AB900 analysis, the SEIR indicates that the 
AB900 analysis is not being used as the basis for evaluating GHG emissions from the Project. 

• The AB900 analysis omits planned office towers from the GHG emission calculation, as 
specifically noted on SEIR Vol. 4, p.13.4-11. Because it omits these towers, the GHG 
quantification is inappropriate for use as a CEQA baseline. 

• The GHG analysis makes unsupported assumptions about Oracle Arena, trip linkage, and energy 
use which artificially lower the expected GHG emissions from the Project and do not provide an 
accurate evaluation of the GHG emissions that can be expected to result from the Project. 

• The GHG analysis does not require project monitoring and periodic GHG reporting to assure the 
accuracy of the projected emissions. 

• The GHG offsets proposed as a mitigation measure are not required to be consistent with 
California GHG reduction goals and policies, could be used for other projects, and may not ever 
be required for the operational emissions. 

• Without the accurate quantification of GHG emissions from the Project, the amount of 
necessary offsets cannot be determined. 

(Mission Bay Alliance, Soluri Meserve, letter, November 2, 2015 [O-MBA16S6-11]) 

_________________________ 

Response to Late Comment GHG-1: Approach to Analysis 
The commenter reiterates the same comments previously submitted as part of comments on 
the Draft SEIR regarding the SEIR greenhouse gases (GHG) emissions impact analysis and 
refutes the detailed response presented in the RTC document, Section 13.14, Response GHG-2. 
The commenter provides no additional supporting evidence or reasons for refuting the 
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responses and simply repeats the same assertions. The GHG emissions analysis in the Draft 
SEIR, as modified in the RTC document, is in full compliance with CEQA and the CEQA 
Guidelines, as described in RTC Response GHG-2 and elaborated upon below.  

As explained in the RTC document, even though both the AB 900 process and the CEQA 
process require analysis of GHGs, the two processes have separate and distinct requirements 
and purposes. (RTC, pp. 13.14-5 to 13.14-6.) The Draft SEIR does not rely on the AB 900 
process or the project’s certification as an environmental leadership project under AB 900 for 
the impact significance determination. The language quoted in the comment to suggest the 
SEIR improperly relies on the AB 900 analysis is shown as strikethrough to show the text 
was deleted. (RTC document, p. 14-123-125.) This revision was made to clarify the 
distinction between the CEQA GHG emissions impact analysis and the AB 900 GHG 
analysis. (See RTC document, pp. 13.14-8 to 13.14-11.) 

Qualitative Approach to GHG Impact Analysis 
SEIR Section 5.5 (pp. 5.5-8 to 5.5-9) explains the approach to the analysis of the potential 
impacts of GHG emissions due to the proposed project. The GHG emissions significance 
thresholds are based on CEQA Guidelines Appendix G, section VII. These thresholds state 
that the project would have a potentially significant impact related to GHG emissions if the 
project were to: “generate greenhouse gas emissions, either directly or indirectly, that may 
have a significant impact on the environment; or conflict with any applicable plan, policy, or 
regulation adopted for the purpose of reducing the emissions of greenhouse gases.” The 
analysis used in the SEIR is consistent with CEQA Guidelines Sections 15064.4 and 15183.5, 
which address the analysis and determination of significant impacts from a proposed project’s 
GHG emissions. CEQA Guidelines Section 15064.4 allows lead agencies to rely on a qualitative 
analysis to describe GHG emissions resulting from a project. CEQA Guidelines Section 15183.5 
allows for public agencies to analyze and mitigate GHG emissions as part of a larger plan for 
the reduction of greenhouse gases and describes the required contents of such a plan. 

Accordingly, San Francisco has prepared its own Greenhouse Gas Reduction Strategy,1 which 
the BAAQMD has reviewed and concluded provides aggressive GHG reduction targets and 
comprehensive strategies that help the Bay Area move toward reaching the State’s AB 32 
goals. San Francisco’s Greenhouse Gas Reduction Strategy identifies actions the City is 
implementing to achieve cleaner energy, energy conservation, and alternative transportation 
and solid waste policies. For instance, the City has implemented mandatory requirements and 
incentives that have measurably reduced GHG emissions; these actions include, but are not 
limited to, increasing the energy efficiency of new and existing buildings, installation of solar 
panels on building roofs, implementation of green building strategies, adoption of a zero 
waste strategy, a construction and demolition debris recovery ordinance, a solar energy 
generation subsidy, incorporation of alternative fuel vehicles in the City’s transportation fleet 
(including buses), and a mandatory recycling and composting ordinance. The Strategy 

                                                           
1 City and County of San Francisco, 2010. Strategies to Address Greenhouse Gas Emissions in San Francisco. 

Prepared by the San Francisco Planning Department. November 2010. 
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identifies 42 specific regulations for new development that would reduce a project’s GHG 
emissions. San Francisco’s policies and programs have resulted in a reduction in GHG 
emissions to below 1990 levels, exceeding statewide AB 32 GHG reduction goals. 

The San Francisco Greenhouse Gas Reduction Strategy contains a quantitative analysis of City-
wide GHG emissions and required reductions to lower City-wide GHG emissions to 1990 
levels by 2020. The Greenhouse Gas Reduction Strategy quantifies the effects of actions to 
lower GHG emissions and determines that the implementation of the Greenhouse Gas 
Reduction Strategy will reduce GHG emissions in San Francisco to 1990 levels by 2020. The 
quantification completed for the Greenhouse Gas Reduction Strategy is sufficient such that 
projects compliant with the Strategy do not need to quantify their own individual GHG 
emissions. 

The commenter points out that the BAAQMD CEQA Guidelines contain quantitative 
standards of significance, which were not addressed in the Draft SEIR or RTC document. 
However, this is a selective characterization of the BAAQMD CEQA Guidelines, which also 
allow “Compliance with Qualified Greenhouse Gas Reduction Strategy” as the threshold of 
significance in addition to the options of two quantitative thresholds. “Compliance with a 
Qualified Greenhouse Gas Reduction Strategy” is actually the first of the three alternative 
thresholds recommended by the BAAQMD and is the threshold OCII applied for the proposed 
project, as the City and County of San Francisco was one of the first lead agencies to have a 
GHG Reduction Strategy approved by the BAAQMD. This approach is consistent with how all 
other projects in San Francisco determine the significance of their GHG emissions. 

Furthermore, the CAPCOA guidance cited by the commenter is considered by the 
BAAQMD in developing its own guidance, which OCII has elected to use to select the 
threshold of significance method for the proposed project, consistent with standard practice 
in San Francisco since the Greenhouse Gas Reduction Strategy was approved by the 
BAAQMD in October 2010. 

The SEIR GHG emissions analysis determined that the proposed project would be consistent 
with San Francisco’s Greenhouse Gas Reduction Strategy, as documented on the Greenhouse 
Gas Analysis Compliance Checklist (Impact C-GG-1, SEIR pp. 55.5-10 to 5.5-12). Because the 
City's local GHG reduction targets are more aggressive than those of the region or the State, 
consistency with the City's Greenhouse Gas Reduction Strategy necessarily demonstrates 
consistency with the State's GHG regulations, the Governor's executive orders, and the Bay 
Area 2010 Clean Air Plan. Therefore, the project's impacts related to GHG emissions were 
determined to be less than significant.  

The comment cites Berkeley Keep Jets Over the Bay Committee v. Board of Board Commissioners of 
the City of Oakland (2001) 91 Cal.App.4th 1344, 1371 (Berkeley Keep Jets), for the proposition that 
OCII was required to perform quantitative analysis for GHG impacts because quantitative 
data were available. Nothing in that case, however, suggests that OCII was required to perform a 
quantitative analysis in additional to the qualitative analysis included in the Draft SEIR.  
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In Berkeley Keep Jets, the court found an EIR’s analysis of air quality impacts to be inadequate 
where the agency made no attempt to assess the health effects of Toxic Air Contaminants 
(TACs) emitted from mobile sources and therefore did not determine whether there would be 
a significant impact or discuss mitigation measures that might reduce the potential impact. In 
response to comments on this subject, the final EIR simply stated that the public health impact 
of the TAC emissions was “unknown” because there was no standard for evaluating the 
significance of the risk associated with mobile-source emissions of TACs. (Berkeley Keep Jets, 
supra, 91 Cal.App.4th at p. 1367.) Evidence was submitted to the agency, however, showing 
that an approved and standardized protocol did exist which would enable the agency to 
conduct a health risk assessment. (Ibid.) The court held that the agency could not ignore this 
information and must attempt to quantify the TAC emissions from mobile sources and 
determine whether those emissions would result in any significant health impacts. The court 
did not prescribe any particular methodology that the agency was required to use for its 
analysis. It simply found the agency’s conclusion that there was no method available, and 
therefore no analysis could be performed, was unsupported. Here, in contrast, the Draft SEIR 
does analyze GHG emissions impacts and uses a qualitative analysis to analyze GHG impacts 
as permitted by CEQA Guidelines section 15064.4. OCII was not required to also perform a 
quantitative analysis to comply with CEQA. As the comment notes, a lead agency “shall have 
discretion to determine . . . whether to use a model or methodology to quantify GHG emissions” 
or to “rely on a qualitative analysis.” (CEQA Guidelines, § 15064.4, subd. (a)(1), (2).)  

The comment’s disagreement regarding the methodology used to analyze GHG emissions 
impacts is noted. Under the substantial evidence standard, however, such disagreement does 
not mean the methodology was wrong or that additional analysis is required. (See North Coast 
Rivers Alliance v. Marin Municipal Water District Board of Directors (2013) 216 Cal.App.4th 614, 
642 [substantial evidence standard applies “to disagreements concerning the methodology 
used for studying an impact, and the reliability or accuracy of the data upon which the EIR 
relied.”].) As explained by the California Supreme Court: “A project opponent or reviewing 
court can always imagine some additional study or analysis that might provide helpful 
information. It is not for them to design the EIR. That further study . . . might be helpful does 
not make it necessary.” (Laurel Heights home Improvement Assn. v. Regents of the Univ. of Cal. 
(1988) 47 Cal.3d 376, 415.) 

Relationship to AB 900 GHG Analysis 
The commenter repeats assertions that the SEIR GHG emissions impact analysis relied on 
the results of AB 900 GHG analysis. This is clearly not true. As described above, the SEIR 
GHG emissions impact analysis is based on finding consistency of the project with 
San Francisco’s Greenhouse Gas Reduction Strategy. The quantification of GHG emissions for 
AB 900 is separate and independent from the determination of significance required for 
CEQA. As a matter of disclosure, however, the SEIR GHG emissions impact discussion does 
include a description of the AB 900 process, under which the California Air Resources Board 
determined that the proposed project would not result in any net additional GHG emissions 
for purposes of certification as an environmental leadership project under AB 900. Thus, 
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whether or not the AB 900 GHG emissions quantification included the office towers is 
immaterial to the determination of CEQA significance. 

Furthermore, the comment states that the Draft SEIR’s GHG emissions impact analysis is 
defective because it excluded emissions associated with operation of the two proposed office 
towers by claiming that this project component is “vested.” The comment is wrong. The Draft 
SEIR analyzes potential GHG emission impacts for the entire project, including the office 
towers, using the qualitative methodology described above. (Draft SEIR, pp. 5.5-1 to 5.5-12.) 
Again, the comment seems to confuse the GHG analysis conducted for the AB 900 process 
with the GHG emissions impact analysis conducted for the SEIR as part of the CEQA 
environmental review process. As explained in the RTC document, even though both the AB 
900 process and the CEQA process require analysis of GHGs, the two processes have separate 
and distinct requirements and purposes. (RTC, pp. 13.14-5 to 13.14-6.) The Draft SEIR does not 
rely on the AB 900 process or the project’s certification as an environmental leadership project 
under AB 900 for the impact significance determination. Because the comment is referring to 
the AB 900 analysis and not the CEQA analysis in the Draft SEIR, the case law cited in the 
comment - Communities for a Better Environment v. South Coast Air Quality Management Dist. 
(2010) 48 Cal.4th 310, 320 (CBE) – regarding the adequacy of EIRs does not apply. 

The comment also states that excluding the towers from the SEIR’s GHG emissions impact 
analysis but including them in the analysis of other impacts resulted in an inconsistent 
project description in violation of the court’s holding in County of Inyo v. City of Los Angeles 
(1977) 71 Cal.App.3d 185 (County of Inyo). As noted above, the SEIR does not omit the office 
towers from any of the impact analyses and the project description is consistent and 
complete throughout the document. Therefore, County of Inyo does not apply. 

GHG Monitoring and Reporting  
The commenter also states that the GHG analysis does not require project monitoring and 
reporting. As described above, the GHG impact was determined to be less than significant 
based on the project’s consistency with the City’s Greenhouse Gas Reduction Strategy. 
Although no mitigation measures are required for this less-than-significant impact, the 
regulations listed in the Greenhouse Gas Analysis Compliance Checklist is included in the 
Mitigation Monitoring and Reporting Program (MMRP), which, as described in Section 13.7 
of the RTC document, Response IO-2, is part of the conditions of project approval. 

Improvement Measure: Purchase Voluntary Carbon Credits 
As described above, SEIR Impact C-GG-1 was determined to be less than significant, and 
therefore no mitigation is required under CEQA. However, in acknowledgment of the 
project's designation as an environmental leadership project under AB 900 and its associated 
requirements, the SEIR includes Improvement Measure I-C-GG-1, Purchase Voluntary 
Carbon Credits. Inclusion of this improvement measure in the SEIR requires that this 
measure be included in the MMRP and further confirms the project sponsor's commitment 
to implement the measure. The amount of offsets is immaterial to the CEQA analysis, as no 
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mitigation is required under CEQA. Please see Response AB-1 in Section 13.4 of the RTC 
document for more detail on the offsets required by AB 900. 

Project Design Features 
The commenter appears to suggest that project design features that are beneficial in terms of 
reducing GHG emissions should be treated as mitigation measures and not part of the 
project description. The commenter does not identify any specific design features in making 
this comment. The way a project is designed will necessarily impact the types, and 
significance, of environmental effects that may be caused by a project. Therefore, a lead 
agency should (and OCII properly did) evaluate the proposed project’s potential GHG 
impacts in consideration of the project as proposed by the project proponent. (See, e.g., North 
Coast Rivers Alliance v. Marin Municipal Water Dist. Bd. of Directors (2013) 216 Cal.App.4th 
614, 652 [upholding the GHG analysis for a desalination project and acknowledging that the 
design of the project “incorporate[s] high-efficiency pumps and the most advanced energy 
recovery systems available. The facility's system operations would also be designed to 
minimize energy use depending on the salinity and temperature of the Bay water.”].) This 
approach is consistent with CEQA and is distinguishable from Lotus v. Department of 
Transportation (2014) 223 Cal.App.4th 645 (Lotus). In Lotus, the EIR assumed as part of the 
project description that various, unspecified construction techniques that could “be done at 
the discretion of the contractor” would be implemented and determined impacts to old 
growth redwood trees were less than significant in consideration of these construction 
techniques. The court held that these types of construction techniques were too vague and 
uncertain, and should have been treated as mitigation measures for the purposes of CEQA. 

_________________________ 
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SECTION 12: RESPONSES TO LATE COMMENTS ON WIND 

The comments and corresponding responses in this section cover topics analyzed in SEIR 
Section 5.7, Wind and Shadow, as augmented in RTC document Sections 12.2 and 13.15. 
These include topics related to: 

• Issue WS-1: Wind Impacts 

Issues Raised by Late Commenters on Wind Impacts 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA16S6-4    

_________________________ 

4. Wind and Shadow 

MBA previously commented that the DSEIR failed to analyze the Project’s impact on on-site open 
space, which renders it defective as an informational document. (FSEIR, p. 13.15-1.) The FSEIR’s 
response to this comment is not made in good faith, and instead is intended to conceal a significant 
impact (and thereby avoid recirculation) and improperly deferred mitigation. 

The FSEIR first suggests that the open space provided on-site is somehow exempted from analysis 
because it consists of “publically [sic] accessible but private recreational areas.” (FSEIR, p. 13.15-1.) 
This characterization, however, is inconsistent with the FSEIR’s characterization of this open space as 
counting towards the Project’s requirement to construct 0.46 acres of open space for each 1.0 acre 
of development area, which the FSEIR characterizes as “directly serv[ing] the project’s demand for 
recreational facilities.” (FSEIR, p. 13.16-3.) It is also inconsistent with the project applicant’s own 
application materials, which provide: 

DESIGN NARRATIVE: OPEN SPACE  
The goals of the landscape design at Blocks 29-32 are to develop a unique place identity, to 
connect new public spaces to the larger neighborhood, and to serve as a local and regional 
amenity. In addition to maximizing the quality of public space amenities for visitors and 
community members, the landscape design also incorporates a diverse array of sustainability 
strategies. 
. . .  
Third Street Gardens and Plazas  
. . .  
This space is intended to both facilitate a porous connection between the street and the main 
plaza and serve as an independent public space.  
. . .  
Main Plaza  
The main plaza is designed to accommodate seasonal programming and large events for the Bay 
Area community, as well as function as a quality public space for the local neighborhood. To 
accomplish this, the space is designed with maximum flexibility at its heart. Large-scale 
occupiable movable planters can be rearranged to accommodate various programs. 
Generous lawn panels and a few large specimen trees will create a neighborhood park 
atmosphere during non-event times. 

(Golden State Warriors Even Center and Mixed-Use Development Combined Basic Concept/Schematic 
Design Submittal, Blocks 29-32: Open Space, Gatehouse & Parking and Loading, p. 5 (emphasis added).) 
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In other words, the FSEIR characterizes this open space as “private” to avoid a wind analysis, but 
“public” for purposes of dismissing impacts to recreational facilities. The FSEIR’s characterization of 
this space as “private” is also inconsistent with the project applicant’s repeated representations 
about this space. This type of shifting project description is misleading and thwarts informed 
decision-making. (County of Inyo v. City of Los Angeles (1977) 71 Cal.App.3d 185, 197.) 

What is more, the FSEIR’s attempt to narrow the scope of the required wind analysis by reference to 
Planning Code section 148 is misplaced. Indeed, if one were to simply apply the scope of that code 
section directly, it would not apply at all because the Project is being developed in a redevelopment 
area. Here, the 1998 Mitigation Monitoring and Reporting Program did not limit the application of a 
wind analysis to only those instances where Section 148 would apply on its own terms, but rather 
much more broadly: 

Require a qualified wind consultant to review specific designs for buildings 100 feet or more in 
height for potential wind effects. The Redevelopment Agency would conduct wind review of 
high-rise structures above 100 ft. Wind tunnel testing would also be required unless, upon 
review by a qualified wind consultant, and with concurrence by the Agency, it is determined 
that the exposure, massing, and orientation of buildings are such that impacts, based on a 26-
mile-per-hour hazard for a single hour of the year criterion, will not occur. The purpose of the 
wind tunnel studies is to determine design-specific impacts based on the above hazard criterion 
and to provide a basis for design modifications to mitigate these impacts. Projects within 
Mission Bay, including UCSF, would be required to meet this standard or to mitigate 
exceedances through building design. 

(1998 EIR, p. VI.6., mitigation measure D.7.) 

Thus, by its own terms this mitigation measure applies to “high-rise structures above 100 ft.” within 
any land use designation, and the scope of the affected area to review is in no way limited to “public 
open space” rather than so-called “private open space.” Nor is there any explanation that the scope 
of affected area is to be limited by Section 148. 

The FSEIR’s misrepresentation on this issue is important because the FSEIR acknowledges that the 
Project would “exceed the wind hazard criterion” at no less than “three test points on the project 
site,” but promptly dismisses the significance of those exceedances because “wind effects at these 
locations are not considered significant impacts on the environment.” (FSEIR, p. 13.15-3.) The FSEIR 
reaches this strained legal conclusion, however, in order to avoid the factual issue that the de facto 
mitigation offered for that significant impact is impermissibly deferred under CEQA. 

In short, the FSEIR undertakes a tortured legal analysis in order to conceal from the public the 
Project’s significant wind impacts on public open spaces within the Project. The SEIR must be 
recirculated to disclose this significant impact. (Mission Bay Alliance, Soluri Meserve, letter, 
November 2, 2015 [O-MBA16S6-4]) 

_________________________ 

Response to Late Comment WS-1: Wind Impacts 
The commenter claims the Draft SEIR failed to analyze the project’s impact on on-site open 
space, and that this was intended to conceal a significant impact. As discussed in the Draft 
SEIR and in RTC document Section 13.15.2, Wind and Shadow, Response WS-1, consistent 
with the determination made in the 1998 Mission Bay FSEIR, the use of City Planning Code 
Section 148’s wind hazard standards are an appropriate methodology and criteria for the 
analysis of the proposed project. The intent and applicability of the City’s Section 148 wind 
hazard standards are to assess the environmental impact of winds in public areas of 
substantial pedestrian use. Section 148 criteria are not applied to private open spaces (with 
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or without public access), service areas, and other non-public areas. Consequently, the SEIR 
explicitly stated that the potential project exceedance of this hazard criterion in off-site public 
areas would be a significant environmental impact. Accordingly, the SEIR appropriately 
analyzes project wind hazard effects at off-site public areas, and identifies feasible 
mitigation measures to reduce those effects. However, because Section 148 criteria are not 
applicable to private areas, the wind effects on on-site publically accessible open space are 
not considered a significant environmental impact. 

Nevertheless, because project wind effects on pedestrians at on-site, private open space may 
be of interest to members of the public and to decision-makers, the SEIR also presented a 
separate discussion of potential wind effects at the on-site areas of substantial pedestrian 
use, although this was for informational purposes only. The SEIR reported that this wind 
analysis indicated three test points on the project site would exceed the wind hazard 
criterion, and noted that the project sponsor would consider a range of feasible design 
refinements to effectively reduce on-site wind effects, including but not limited to, the 
proposed addition of landscaping within the plazas; and the potential installation of vertical 
porous screens, overhead protection such as tilted foils and archways, and/or other 
screening features on the event center perimeter walkway and other publicly accessible 
areas. As explained above, however, wind effects at these on-site private open space 
locations are not considered significant impacts on the environment, and therefore, 
mitigation is not required. 

The commenter asserts that the “FSEIR first suggests that open space provided on-site is 
somehow exempted from analysis because it consists of ‘publically-accessible but private 
recreational areas.’ “ As discussed above and in Response WS-1 in the RTC document, the 
significance criteria used in the SEIR for potential wind hazard impacts are not applied to 
private open spaces; and furthermore, while the SEIR did discuss potential wind hazard 
effects at certain on-site privately-owned, publically accessible areas for informational 
purposes, such wind effects at these on-site publically accessible areas are not considered 
significant impacts on the environment. 

The commenter claims the wind hazard significance criteria presented in the SEIR Wind and 
Shadow section is inconsistent with the Mission Bay Plan’s public open space requirements 
for new development that were presented in the Initial Study Recreation section. As 
discussed above, the SEIR wind hazard standards assessed the environmental impact of 
winds in public areas of substantial pedestrian use; this included public sidewalks (e.g. 
along Third Street, 16th Street, Terry A. Francois Boulevard and South Street) and public 
parks (e.g., Bayfront Park) in the project vicinity. The Mission Bay Plan’s public open space 
requirements that the commenter refers to (i.e., ratio of 0.46 acres of open space for each 1.0 
acre of developable area) are related to the amount of open space within the Mission Bay 
Plan’s Open Space parcels (e.g., those that comprise Bayfront Park) that would need to be 
developed for each acre of developable area; this open space requirement does apply to the 
privately-owned publically-accessible open space being developed within Blocks 29-32. The 
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wind hazard significance criteria and Mission Bay Plan’s public open space requirements are 
not related to each other, and there is no inconsistency between the two. 

Similarly, the commenter claims the wind hazard significance criteria presented in the FSEIR 
Wind and Shadow section are inconsistent with the project sponsor’s application materials, 
including the Design Narrative: Open Space. However, the FSEIR makes clear that the 
project proposes privately-owned, publically accessible space within the project site, and 
accordingly, that wind effects at these on-site private open space locations are not 
considered significant impacts on the environment. The wind hazard significance criteria 
and sponsor’s Design Narrative for Open Space are not related to each other, and there is no 
inconsistency between the two.  

In short, the discussion of open space from other documents that is quoted in the comment 
is not relevant to the wind impacts analysis. In any event, the comment does not identify any 
statements that are inconsistent with the information in the wind section, either in the Draft 
SEIR or elsewhere. 

The comment cites County of Inyo v. City of Los Angeles (1977) 71 Cal.App.3d 185, to suggest 
the inconsistent characterization of on-site open space mislead the public regarding the 
Project’s potential wind impacts. As explained above, there are no inconsistencies in the 
description of on-site open space in any of the documents cited in the comment. In any 
event, County of Inyo is inapposite. As noted by the court in Citizens for a Sustainable Treasure 
Island v. City and County of San Francisco (2014) 227 Cal.App.4th 1036, 1062, “the problem 
with the EIR in County of Inyo was that the project description changed throughout the 
document itself. Many of the environmental impacts described in the EIR were related to the 
much broader project, rather than the smaller project described at various other points in the 
EIR.” That has not occurred here. The comment does not point out any instances in the Draft 
SEIR where the project’s open space elements are described inconsistently.  

The comment states that the wind analysis is inconsistent with the 1998 Mission Bay SEIR 
and mitigation included in that document. That is not correct. Prior to discussing mitigation 
for wind impacts, the 1998 SEIR states: “The following mitigation measure is required to 
ensure that any potentially significant wind effect resulting from project are identified, 
evaluated and mitigated. While the standards of city Planning Code Section 148 do not 
apply to the project, its standards provide an appropriate methodology and criterion for the 
analysis of wind effects.” (1998 Mission Bay SEIR, p. A.36.) Thus, consistent with the 1998 
Mission Bay SEIR, the wind analysis performed for the project properly used Section 148 as 
the methodology and criterion for the analysis of wind effects. As explained above, Section 
148 criteria are not applied to private open spaces (with or without public access), service 
areas, and other non-public areas. Therefore, as explained in the SEIR, potential wind effects 
at on-site publically accessible open space are not considered a significant impact on the 
environment. The commenter also asserts that Planning Code Section 148 should not apply 
to the project since the project site is located within a redevelopment area. As explained 
above, and further in Section 5.6 of the Draft SEIR, and in Section 13.15, Response WS-1, in 
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the RTC document, the Mission Bay FSEIR determined the use of City Planning Code Section 
148’s wind hazard standards were an appropriate methodology and criteria for the original 
wind analysis conducted for the Mission Bay Redevelopment Plan. Consistent with the 
determination made in the Mission Bay FSEIR, the use of City Planning Code Section 148’s 
wind hazard standards are an appropriate methodology and criteria for the analysis of 
individual projects planned in the Mission Bay Redevelopment Plan area. 

The commenter then references the discussion of wind effects of on-site publically-accessible 
areas of substantial pedestrian uses that was presented in the SEIR. As stated above, this 
discussion of potential wind effects at on-site publically-accessible areas was presented in the 
SEIR for informational purposes only. Furthermore, the SEIR notes that while wind effects at 
these locations are not considered significant impacts on the environment, and therefore, 
mitigation was not required, the project sponsor would consider a range of feasible design 
refinements to effectively reduce on-site wind effects. 

See Response WS-1 in the RTC document for additional information on wind impacts.  

_________________________ 
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SECTION 13: RESPONSES TO LATE COMMENTS ON RECREATION 

The comment and corresponding response in this section cover topics analyzed in the Initial 
Study, Section E.10, Recreation, which is included in Appendix NOP-IS of the SEIR, as 
augmented in RTC document Section 13.16. These included comments related to: 

• Issue REC-1: Bayfront Park 

Issues Raised by Late Commenters on Bayfront Park 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA16S6-5    

_________________________ 

5. Recreation 

The Alliance previously commented that the DSEIR’s project description, including the routine influx 
of up to 18,000 people up to 225 times a year, refuted the DSEIR’s conclusory assertion that the 
Project’s demand for recreational facilities “would generally be consistent with that described in the 
Mission Bay FSEIR.” The FSEIR fails to provide a good faith response to this comment. Rather than 
actually cite any report or analysis, the FSEIR merely restates its prior unsubstantiated claim. (DSEIR, 
p. 13.16-2.) Thus, there is no evidence whatsoever supporting this conclusion. 

In the absence of any meaningful analysis regarding the Project’s demand for recreational facilities, the 
FSEIR claims that the Project will not substantially degrade Bayfront Park in part because of “the 
inclusion of on-site publically accessible open space proposed by the project that would directly serve 
the project’s demand for recreational facilities.” (FSEIR, 13.16-3.) Yet this characterization of the 
Project’s “open space” is inconsistent with the FSEIR’s treatment of these areas in its wind analysis, 
which it characterizes as “publicly accessible but private recreational areas,” (FSEIR, 13.15-1.) The 
FSEIR’s inconsistent treatment of this important component of the Project thwarts informed decision-
making and public participation. 

The FSEIR also fails to respond in good faith to comments about hazardous materials exposure 
associated with construction and occupancy of Bayfront Park. The City first claims that Bayfront Park is 
somehow a separate CEQA project notwithstanding the fact that its existence is triggered by 
construction of the arena. (FSEIR, 13.16-4.) Setting aside the FSEIR’s attempted legal obfuscation, the 
FSEIR then conclusively asserts that all issues of hazardous materials are satisfied because a Risk 
Management Plan (“RMP”) has been approved for the area. (FSEIR, 13.16-5.) This response, however, 
ignores that the RMP itself is not sufficiently protective of human health because it is: (i) premised on 
outdated screening levels that are significantly higher than now utilized; (ii) does not address 
contaminated soil that was subsequently imported onto the Project site; and (iii) does not even 
address several contaminants that have been recently identified onsite at levels well above current 
screening levels. 

In summary, the information submitted by the Alliance constitutes substantial evidence of a fair 
argument that the Project will have a significant adverse effect on recreational facilities. In the 
alternative, per CEQA section 21166 and CEQA Guidelines section 15162, the facts described above 
constitute a change in circumstances since the 1998 SEIR involving, and significant new information 
showing, a new significant effect not previously analyzed in the 1998 SEIR. Under either standard, 
the City must prepare and circulate for public comment an environmental impact report to review 
the Project’s impacts on recreational facilities. (Mission Bay Alliance, Soluri Meserve, letter, 
November 2, 2015 [O-MBA16S6-5]) 

_________________________ 
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Response to Late Comment REC-1: Bayfront Park 
The commenter asserts that the FSEIR provides no evidence supporting why the project’s 
demand for recreational facilities would generally be consistent with that described in the 
Mission Bay FSEIR. As explained in RTC document Section 13.16.2 (Response REC-1), the 
Initial Study Section E.10, Recreation, acknowledges that development of the proposed 
project would increase demand for recreational facilities. Such demand would generally be 
consistent with that described in the Mission Bay FSEIR for the entire Plan area and would 
be readily met by planned parks and open space areas developed as part of the Mission Bay 
Plan, as well as by existing facilities in the project vicinity. As reported in the Initial Study, 
the Mission Bay FSEIR indicated 47 acres of open space were proposed within the Mission 
Bay Plan area, of which more than 15 acres of new, non-UCSF parks and open space have 
been completed. Pursuant to the Mission Bay Plan, open space would be constructed with 
each phase of Mission Bay development, in the amount of 0.46 acres of open space for each 
1.0 acre of developable area until all open space is developed. The SEIR Initial Study, 
Recreation, also noted that the commercial uses proposed under the project would be 
located within the recommended 900-foot distance of open space, pursuant to the Mission 
Bay Plan.  

As discussed in the RTC document, Section 13.16.2, Response REC-1 (page 13.16-5), existing 
and planned urban recreational facilities, such as Bayfront Park, Agua Vista Park, Bay Trail, 
and the cycle track on Terry A. Francois Boulevard are/would be designed and constructed 
to withstand substantial use and are capable of serving large numbers of visitors. These public 
facilities are regularly maintained by the applicable City departments to ensure substantial 
deterioration from use does not occur. 

The project also proposes on-site open spaces areas to serve the project demand, including the 
proposed landscaped Third Street Plaza, the Southeast Plaza, Bayfront Overlook, Food Hall 
roof and various on-site pedestrian paths. Convenient bicycle facilities would also be located 
throughout the project site, including bike racks, and during events, temporary bike corrals. 
These on-site areas would directly serve the project demand for recreational facilities, and 
consequently, would limit the project demand for use of, and any associated effects to, other 
existing nearby recreational facilities.  

Given the availability of existing recreational facilities in the project vicinity and region and the 
ability of these facilities to accommodate large crowds combined with the inclusion of on-site 
publically accessible open space proposed by the project that would directly serve the project’s 
demand for recreational facilities, the increased use of existing recreation facilities would not 
result in substantial physical deterioration of these resources, or otherwise result in physical 
degradation of existing recreational resources. As explained in the Initial study, the proposed 
project’s impacts on recreational resources were determined to be less than significant, and no 
mitigation is required. Furthermore, the project would not result in any new or substantially 
more severe impacts than those previously identified in the Mission Bay FSEIR.  
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The commenter also asserts that the characterization of the project’s demand for “on-site 
publically-accessible open space” is inconsistent with the FSEIR’s treatment of these areas in its 
wind analysis, which it characterizes as “publicly accessible but private recreational areas.” 
However, the FSEIR accurately describes the project as a privately-owned development, but 
would provide on-site publically-accessible open space areas that would offer a variety of 
programmed and passive recreational uses. Consequently, there is no inconsistency between 
references in the SEIR to the proposed on-site publically-accessible open space and on-site 
publically-accessible recreational areas. More importantly, consistent with the significance 
criteria expressly used for each topic, the SEIR appropriately analyzes all potential project and 
cumulative impacts to off-site public recreational resources and facilities (see Initial Study 
Section 10, Impact RE-1, RE-2 and RE-3). Please also see Response to Late Comment WS-1: 
Wind Impacts, above. 

The commenter also disputes that Bayfront Park is a separate CEQA project from the proposed 
project. As discussed in Section 13.16.2, Response REC-1, the Bayfront Park public access 
improvements on P22 are triggered by development on Block 29-32 according the Mission Bay 
Plan. However, Bayfront Park is not part of the project and therefore does not need to be 
analyzed in the SEIR for the proposed project. Bayfront Park was planned as part of the 
Mission Bay Plan and analyzed in the Mission Bay FSEIR long before the project and will be 
implemented by the master developer, FOCIL-MB, LLC. Environmental review for the park 
has already been completed as part of the Mission Bay Plan and portions of the park have 
already been developed. Further, the project and Bayfront Park each have independent 
purposes, can be implemented independently, and have different project sponsors. Therefore, 
Bayfront Park was not required to be analyzed in the SEIR as a component of the project. 
Nevertheless, potential cumulative impacts of the development of Bayfront Park were 
appropriately addressed in the SEIR. 

The commenter contends that the FSEIR fails to respond in good faith to comments relating 
to the potential exposure to hazardous materials at the Bayfront Park. The commenter’s 
reasoning is that the 1999 Mission Bay Risk Management Plan (RMP) is not sufficiently 
protective of human health because it (i) is premised on outdated screening levels that are 
significantly higher than now utilized; (ii) does not address contaminated soil that was 
subsequently imported onto the Project site; and (iii) does not even address several contaminants 
that have been recently identified onsite at levels well above current screening levels. 

OCII disagrees with this comment and has responded in good faith to the issues raised by 
the comment. Both the RTC document Section 13.22 and Responses to Late Comments 
Section 18 provide extensive discussion of why the implementation of the RMP and the 
legally required Article 22A of the San Francisco Health Code (as specified in the RMP) 
ensure that the public would not be exposed to hazardous materials in the soil during 
construction and subsequent use of sites within the Mission Bay Plan area. While much of 
the discussion focuses on requirements as they relate to the project site, the same 
requirements are applicable to all development sites in the Mission Bay Plan area, including 
Bayfront Park.  
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As discussed in Response HAZ-9 of the RTC document, construction activities at Bayfront 
Park would need to comply with the requirements of the RMP that address notification of 
the RWQCB; handling and reuse of soil; air monitoring; design of utilities; use of backfill; 
and storage, treatment, and disposal of excavated soil. Section 4.3.5.5 of the 1999 Mission 
Bay RMP requires that soil used in landscaped areas accessible for human use must meet the 
prevailing standards for clean fill used in commercial development or meet specific 
requirements specified in the RMP. The fill must be between 1 and 1½ feet deep and must be 
underlain with water permeable synthetic fabric, which would restrict contact with 
contaminated soil by park users once the park is constructed. Soil containing visible or free 
flowing hydrocarbons may not be reused on site. 

Further, as specified in the 1999 Mission Bay RMP and discussed in Responses HAZ-1 and 
HAZ-9 of the RTC document as well as Response to Late Comment HAZ-1, construction 
activities at Bayfront Park would be subject to Article 22A of the San Francisco Health Code 
(the Maher Ordinance), which requires site specific analysis of soil and groundwater and 
preparation of a site mitigation plan if hazardous substances are detected above California 
hazardous waste levels, RWQCB Environmental Screening Levels, or DTSC's California 
Human Health Screening Levels. In addition, the work will require preparation of a Dust 
Control Plan in accordance with Article 22B of the San Francisco Health Code which 
supplements the requirements of the RMP. While the measures specified in the 1999 Mission 
Bay RMP are deemed appropriate for the protection of human health and the environment 
during and after construction, in the event any special site conditions are found at the site 
during the implementation of the requirement specified above, Section 4.3.11 of the RMP 
requires the developer to prepare a site‐specific RMP supplement if it is determined that the 
1999 Mission Bay RMP does not adequately address site risks. Upon completion of 
construction, the developer would be required to submit a closure report to the San 
Francisco Department of Health, Environmental Health Branch, Site Assessment and 
Mitigation (EHB-SAM) documenting compliance with the RMP, site‐specific RMP 
supplement, and Articles 22A and 22B of the San Francisco Health Code. With 
implementation of the requirements described above, park users would not be exposed to 
unacceptable levels of hazardous materials, and use of the park would not result in 
significant environmental impacts related to exposure to hazardous materials. As discussed 
in Response to Late Comment HAZ-1, the EHB-SAM has confirmed the applicability of 
Articles 22A and 22B of the San Francisco Health Code and their role in the regulatory 
oversight at Mission Bay sites.2  

_________________________ 

                                                           
2  Cushing, Stephanie K. J., Principal Environmental Health Inspector, City and County of San Francisco 

Department of Public Health, Environmental Health, 2015. Letter dated November 10, 2015 to Karen Toth, 
Department of Toxic Substances Control, regarding Soluri Meserve Letter—October 23, 2015, Mission Bay 
Development Contamination, including all attachments. 
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SECTION 14: RESPONSES TO LATE COMMENTS ON UTILITIES 

The comments and corresponding responses in this section cover topics analyzed in SEIR 
Section 5.7, Utilities and Service Systems and the Initial Study, Section E.11, Utilities (see 
Appendix NOP-IS of the SEIR), as augmented in RTC document Section 13.17. These include 
topics related to: 

• Issue UTIL-1: Cumulative Impacts on Wastewater Facilities 
• Issue UTIL-2: Description of Interim Improvements 

Issues Raised by Late Commenters on Cumulative Impacts on Wastewater Facilities 
This response addresses all or part of the following comments, which are quoted below: 

A-UCSF2-4 O-MBA20L7-6   

_________________________ 

• Finally, we ask that the City produce an explanation of how the wastewater treatment capacity 
at Mission Bay’s Mariposa basin will be made adequate to serve all projected development at 
Mission Bay, and what the mitigation plan is and the solution is to this longstanding problem. 
Despite repeated requests from UCSF, the City has produced no information, nor identified a 
specific solution to this problem. This will affect all development parties at and around Mission 
Bay, including UCSF, both in wastewater service for existing facilities, as well a proposed new 
facilities. (University of California San Francisco, Lori Yamauchi, letter, November 3, 2015 
[A-UCSF2-4]) 

_________________________ 

A. The Response to Comment UTIL-3 is Inadequate. 

The response to comment UTIL-3 states: 

Impact C-UT-2 explains that the project, in combination with past, present, and foreseeable 
future development in the drainage area of the Mariposa Pump Station, would require or result 
in the construction of new wastewater treatment facilities or expansion of existing facilities, the 
construction of which could cause significant environmental effects. As the owner and operator 
of the combined sewer system, the SFPUC is responsible for design and construction of the 
needed improvements to the wastewater facilities in the Mariposa sub-basin. The SFPUC has 
not identified the specific improvements that would be required to accommodate wastewater 
flows from the reasonably foreseeable projects and site-specific analysis cannot be performed 
until they are identified by the SFPUC. (SEIR, p. 5.7-15.) For this reason, site-specific 
environmental review for the future improvements cannot be included in the SEIR. 

Although it is not possible to analyze the impacts of construction of the permanent pump 
station improvements in greater detail than provided in the SEIR because the SFPUC has not 
identified specific improvements required, Impact C-UT-2 discloses the type of environmental 
impacts that would be expected from construction of new wastewater treatment facilities or 
expansion of existing facilities and the likelihood that such impacts will occur. This discussion 
satisfies CEQA’s requirements for cumulative impacts analyses. (CEQA Guidelines, § 15130, 
subd. (b); see also Association of Irritated Residents v. County of Madera, supra, 107 Cal.App.4th 
at p. 1403 [cumulative impacts analysis satisfies CEQA when it “sets forth the possible 
cumulative impacts . . . and then analyzes the likelihood of the actual occurrence of such 
impacts”].) 
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Any future permanent improvements to address cumulative wastewater impacts are not part of 
the project and are not a reasonably foreseeable consequence of the project itself. (SEIR, 
pp. 5.7-11 to 5.7-13 [the existing wastewater treatment facilities have sufficient capacity for the 
proposed project by itself].) Rather, as explained in Impact C-UT-2, the improvements would be 
necessary only as a result of the combined demand on the wastewater system from the project 
in combination with other future cumulative development projects in the drainage area of the 
Mariposa Pump Station. Future improvements in the SFPUC’s wastewater system are beyond 
the project sponsor’s control. 

(FSEIR, Vol. 5, pp. 13.17-11.) 

This response essentially says that the Project is “first come, first served” for purposes of using up 
remaining sewer system capacity in the Mariposa sub-basin. But the assertion that the cumulative 
future projects listed in the referenced report by Hydroconsult Engineers (i.e., Blocks 25b, 33-34, 40 
and Hospital Phase 2),1 will be operational further in the future than the Project is unsupported. In 
fact, these cumulative future projects are not even listed in the cumulative future projects list on 
page 5.1-8 - 10. As a result, the SEIR’s assertions are unsupported and untestable. 

The response’s assertion that “Future improvements in the SFPUC’s wastewater system are beyond 
the project sponsor’s control” is also unsupported; in fact, it is contradicted by overwhelming 
evidence. Where it is advantageous to the project, the SEIR assumes the City will do things over 
which the project sponsor has no control to support the project, e.g., comply with its NPDES permit, 
provide transportation infrastructure to handle the crowds, etc. Indeed, the City is named as a 
responsible party or is directly involved in dozens of mitigation measures identified in the proposed 
Mitigation Monitoring and Reporting Program.2 But here, the SEIR takes an inconsistent position, 
disclaiming any Project Sponsor control over a different matter within the City’s control, i.e., 
expansion of the sewer system, apparently for no reason other than it is advantageous to the project 
to do so.3 

Footnote: 
1 Hydroconsult Engineers, Inc. 2015. Combined Sewer Impact Analysis, Golden State Warriors Arena EIR. February 25, 

referenced on RTC, p. 13.17-15, n 8. 
2 One example is Mitigation Measure M-TR-2b: Additional Strategies to Reduce Transportation Impacts: “The project 

sponsor shall work with the City to pursue and implement commercially reasonable, if feasible, additional strategies 
(i.e., in addition to those included in the project TMP) to reduce transportation impacts. In addition, the City shall 
pursue and implement, if feasible, additional strategies to that could be implemented by the City or other public 
agency (e.g., Caltrans).” 

3 The San Francisco Public Utilities Commission is a department of the City and County of San Francisco. 

(Mission Bay Alliance, Thomas N. Lippe, letter, November 2, 2015 [O-MBA20L7-6]) 

_________________________ 

Response to Late Comment UTIL-1: Cumulative Impacts on Wastewater Facilities  
The commenter contends that Response UTIL-3 of the RTC document does not adequately 
address previous comments regarding the capacity of the Mariposa Pump Station to 
accommodate cumulative wastewater flows. The comment states that cumulative projects 
considered in the wastewater flow projections are not included in the list of potentially 
cumulative projects provided on pp. 5.1-8 through 5.1-10 of the SEIR. In addition, the 
commenter questions the conclusion that future improvements to SFPUC’s wastewater 
system are outside of the project sponsor’s control because in other sections of the SEIR City 
agencies are named as a responsible party or are directly involved in implementation of the 
specified mitigation measures. Another comment (A-UCSF2-4) asks the City for an 
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explanation of how the wastewater treatment capacity in the Mariposa Sub-basin will be 
made adequate to serve all of the projected development in Mission Bay. 

Basis for Cumulative Analysis 
The SEIR uses a professionally-accepted, standard approach to assessing impacts related to 
exceeding the capacity of the Mariposa Pump Station. As discussed in Impact UT-5 (SEIR 
pp. 5.7-9 through 5.7-13) as augmented in Response UTIL-5 of the RTC document 
(Section 13.17.6), the direct impact of the project on the capacity of the Mariposa Pump 
Station is based on the estimated peak wastewater flows from the project compared to the 
remaining capacity of the Mariposa Pump Station. Total peak wastewater flows from the 
project in combination with existing peak waste water flows were determined to be 
3.48 mgd. These flows are within the existing 3.5 mgd capacity of the Mariposa Pump 
Station. Thus, the existing system has adequate conveyance capacity to handle existing peak 
wastewater flows, along with peak wastewater flows associated with the project.  

Cumulative Impact C-UT-2 of the SEIR (pp. 5.7-13 through 5.7-17) addresses operational 
impacts associated with conveyance of project-related wastewater flows in combination with 
those from past, present, and reasonably foreseeable future development in the drainage 
area of the Mariposa Pump Station. The SEIR analyzes whether the combined flows could 
exceed the 3.5 mgd capacity of the Mariposa Pump Station, and if so, whether permanent 
upgrades to the pump station, force mains, and downstream gravity sewers would be 
necessary to provide the capacity to convey the cumulative wastewater flows to the 
Southeast Water Pollution Control Plant.  

As documented in the technical memorandum provided in Appendix HYD of the SEIR,3 
reasonably foreseeable future developments in the drainage area of the Mariposa Pump 
Station that are considered in the volume of future wastewater flows include developments 
on Blocks 25b, 33 to 34, and 40 as well as Phase 2 of the University of California, San 
Francisco (UCSF) Medical Center. The commenter states that these projects are not properly 
described in the SEIR. This statement is incorrect. As stated in SEIR Section 5.1.5.2 (pp. 5.1-8 
to 5.1-9), the SEIR only lists projects that could contribute to operational cumulative impacts 
that were not anticipated in the 1998 Mission Bay FSEIR. Projects that were previously 
analyzed and accounted for in the 1998 Mission Bay FSEIR are not listed; in particular, 
individual projects that are a part of the overall Mission Bay Redevelopment Plan, such as 
the development on Block 40, are not listed as a cumulative project for operational impacts 
because they were previously analyzed in the 1998 Mission Bay FSEIR. The project planned 
on Block 25b is a UCSF research and parking facility and the project planned on Block 33 to 
34 is a UCSF research facility to be constructed as part of UCSF’s East Campus. These and 
UCSF’s Phase 2 Medical Center are all projects associated with implementation of the UCSF 
Long Range Development Plan for the Mission Bay Campus that is described on p. 5.1-8 of 
the SEIR. Adding anticipated flows from these potential projects into the cumulative impact 
analysis would result in double-counting these same anticipated flows. 

                                                           
3  Hydroconsult Engineers, Combined Sewer Impacts Analysis, February 25, 2015. 
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Impact C-UT-2 concluded that the project would contribute to a cumulative impact related 
to the need for future improvements to the Mariposa Pump Station and associated facilities, 
and that the project's contribution would be considered cumulatively considerable. The SEIR 
further concluded that cumulative impacts related to requiring or resulting in the 
construction of new wastewater treatment facilities or expansion of existing facilities would 
be significant unavoidable because of the following: the design of the conveyance 
improvements has not been determined; the design and construction of the facilities is 
outside of the project sponsor’s control; and the timing for completion of the improvements 
is not known.  

Project Sponsor Control over Construction of Pump Station Improvements 
The commenter is mistaken in stating that the SEIR conclusion that “Future improvements 
in the SFPUC’s wastewater system are beyond the project sponsor’s control” is 
“unsupported.” The SFPUC is responsible for the overall operation of the combined sewer 
system throughout the entire City, and must design and construct the Mariposa Pump 
Station improvements in a manner that conforms to the overall system-wide needs. More 
specifically, the design of the Mariposa Pump Station must consider overall operation, 
maintenance, and regulatory requirements of the Bayside system, including compliance 
with the National Pollutant Discharge Elimination System (NPDES) permit for the Southeast 
Water Pollution Control Plant, the North Point Wet Weather Facility, and the Bayside wet-
weather facilities (referred to as the Bayside NPDES Permit).4 The design of the conveyance 
improvements in the Mariposa Sub-basin of the combined sewer system must be integrated 
with the design and operation of the overall system to ensure continued compliance with the 
Bayside NPDES Permit. The design must also take into account such issues as cost 
effectiveness and reliability. The design of these improvements must also be determined in 
consultation with the Regional Water Quality Control Board, San Francisco Bay Region, 
which has regulatory authority over the Bayside NPDES permit. These design 
considerations transcend the issues associated with wastewater flows from any particular 
project within the Mariposa Pump Station drainage area, such as flows from the project. 
That is why the SEIR states that addressing this cumulative impact is beyond the project 
sponsor’s control and is the responsibility of the SFPUC. While the project sponsor may have 
some influence over implementation of other SEIR mitigation measures that involve other 
City agencies, in this case the project sponsor does not have this control. The SEIR 
appropriately includes and relies on the actions of City agencies to mitigate an impact where 
feasible measure have been adequately developed and it is within the project sponsor's 
control to implement them. 

SFPUC has not abdicated its responsibility for addressing this cumulative impact. SFPUC is 
actively engaged in determining the appropriate design of such facilities, taking into account 
the considerations outlined above.  

                                                           
4  California Regional Water Quality Control Board, San Francisco Bay Region. City and County of San 

Francisco, Southeast Water Pollution Control Plant, North Point Wet Weather Facility, Bayside Wet 
Weather Facilities, and Wastewater Collection System. Order No. R2-2013-0029. NPDES No. CA0037644. 
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Design of Conveyance Improvements 
In response to Comment A-UCSF2-4, permanent and long-term improvements to the 
Mariposa Pump Station and associated force mains and downstream gravity sewers would 
be required to convey cumulative wastewater flows from the Mariposa sub-basin of the 
combined sewer system to the Southeast Water Pollution Control Plant, as discussed in 
Impact C-UT-2 of the SEIR (pp. 5.7-13 through 5.7-17). The SFPUC is responsible for 
implementing these improvements. While the SFPUC has not yet identified a timetable for 
completing these long term improvements and has not developed specific plans or designs 
for construction of the proposed improvements, the SFPUC has initiated the design process. 
Upon determination by the SFPUC of the nature and cost of needed improvements, the 
SFPUC will coordinate with both the project sponsor and UCSF regarding the design of 
these improvements as part of each party’s commitment to pay their fair share towards the 
construction of the long-term improvements in accordance with SEIR Mitigation Measure 
M-C-UT-4 (p. 5.7-20 of the SEIR) and Mitigation Measure UTIL-MB-1 of UCSF’s 2014 Long-
Range Development Plan EIR (p. 7-100). In particular, Mitigation Measure M-C-UT-4 
ensures that the project sponsor will contribute to the cost of the long-term improvements, 
once those improvements have been identified by SFPUC. 

The potential long-term improvements to the system would consist of installing higher-
capacity pumps at the Mariposa Pump Station, expanding the capacity of force mains and 
downstream gravity sewers, or some combination of these improvements. SFPUC has 
determined that these improvements are feasible. The specific improvements have not been 
identified. SFPUC is in the process of identifying the appropriate design of these 
improvements, taking into account the various considerations outlined above, and in 
consultation with UCSF, the project sponsor and the Regional Board. 

_________________________ 

Issues Raised by Late Commenters on Description of Interim Improvements 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA20L7-37    

_________________________ 

UTIL-6 Description of Interim Improvements 

The response identifies that the interim improvements have already occurred and were not 
associated with the project, however further identifying that the proposed project would have 
needed the same improvements to accommodate the project. Yet, even more improvements will be 
required beyond the interim improvements: 

“The SFPUC has concluded that long-term permanent improvements to the Mariposa Pump 
Station will be required in order to handle anticipated, cumulative future flows. As noted in 
Impact C-UT-2 of the SEIR (p. 5.7-15), the SFPUC has not identified a timetable for completing 
the long term improvements to the Mariposa Pump Station, and has not developed specific plans 
or designs for construction of the proposed improvements.” 
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The project appears to attempt to have it both ways, the capacity is sufficient, after having built the 
interim improvements for the current project, yet close enough to the physical limits of these 
improvements that it is likely to need significant re-engineering in the near, but indeterminate 
future. It appears that the project is attempting to avoid the current impact analysis and not have to 
deal with its cumulative impacts. (Mission Bay Alliance, Thomas N. Lippe, letter, November 2, 2015 
[O-MBA20L7-37]) 

_________________________ 

Response to Late Comment UTIL-2: Description of Interim Improvements 
The commenter states that “The project appears to attempt to have it both ways, the capacity 
is sufficient, after having built the interim improvements, yet close enough to the physical 
limits of these improvements that it is likely to need significant reengineering in the near, 
but indeterminate future. It appears the project is attempting to avoid the current impact 
analysis and not have to deal with its cumulative impacts.” This statement misrepresents the 
SEIR analysis and is factually wrong. 

Project impacts related to exceeding the capacity of the Mariposa Pump Station are 
addressed in Impact UT-5 of the SEIR (pp. 5.7-11 through 5.7-13). As discussed in that 
impact analysis and in Response UTIL-6 of the RTC document (Section 3.17.7), the SFPUC 
constructed interim improvements to the pump station in 2015 to accommodate peak 
wastewater flows from the planned and approved development in the Mission Bay Plan 
area, including flows from planned UCSF developments. These interim improvements have 
already been completed and were necessary regardless of construction of the proposed 
project; they were not constructed to accommodate wastewater flows from the project. With 
these existing improvements in place, the conveyance capacity of the Mariposa Pump 
Station is adequate to handle existing peak flows, plus peak flows associated with the 
project. 

As discussed in Impact UT-5 (SEIR pp. 5.7-11 through 5.7-13) as augmented in Response 
UTIL-5 of the RTC document (Section 13.17.6), the total peak wastewater flows from the 
project in combination with existing peak waste water flows would be 3.48 mgd. This total 
peak wastewater flow volume is close to the 3.5 mgd capacity of the Mariposa Pump Station, 
but does not exceed the capacity of the pump station. Therefore, the proposed project would 
not require the construction of new wastewater treatment facilities or expansion of existing 
facilities, and this project-level impact would be less than significant as concluded on p. 5.17-
12 of the SEIR. 

Cumulative impacts related to exceeding the capacity of the Mariposa Pump Station and 
associated force mains and downstream gravity sewers are addressed in Impact C-UT-5 of 
the SEIR (pp. 5.7-13 through 5.7-18) and Response UTIL-3 of the RTC document (Section 
13.17.4). As discussed in this impact analysis and response, project-related flows in 
combination with those from past, present, and foreseeable future development in the 
drainage area of the Mariposa Pump Station could exceed the 3.5 mgd capacity of the 
Mariposa Pump Station and future upgrades to the pump station, associated force mains, 
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and/or downstream gravity sewers would be necessary to accommodate the estimated 
cumulative wastewater flows. The SEIR determines that the project would contribute to a 
cumulative impact related to the need for permanent improvements to the waste water 
conveyance system. The SEIR further concludes that cumulative impacts related to requiring 
or resulting in the construction of new wastewater treatment facilities or expansion of 
existing facilities would be significant unavoidable for the reasons described above in 
Response to Late Comment UTIL-1.  

As discussed above, the commenter states that “the project appears to attempt to have it 
both ways.” This statement is incorrect. The SEIR concludes that the Mariposa Pump Station 
has the capacity to accommodate project-related flows under current conditions 
(Impact UT-5, pp. 5.7-11 to 5.7-13) and that the direct impacts of the project would be less 
than significant. Conversely, under cumulative conditions, the capacity of the pump station, 
associated force mains, and downstream gravity sewers could be exceeded with the addition 
of future cumulative flows, including those of the proposed project, and the SEIR conservatively 
determined that the project's contribution would be cumulatively considerable, resulting in 
a significant and unavoidable impact (Impact C-UT-2, pp. 5.7-13 to 5.7-17). As approved, the 
project sponsor must pay its fair share towards the cost of the long-term improvements, 
once SFPUC has determined what those improvements will be, estimated the cost, and 
calculated the project’s fair share. (See Mitigation Measure M-C-UT-4.) OCII approved this 
measure. (See Mitigation Monitoring and Reporting Program, p. MMRP-34.) 

_________________________ 
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SECTION 15: RESPONSES TO LATE COMMENTS ON BIOLOGICAL RESOURCES 

The comments and corresponding responses in this section cover topics analyzed in the 
Initial Study, Section E.13, Biological Resources (see Appendix NOP-IS of the SEIR), as 
augmented in RTC document Section 13.19. These include topics related to: 

• Issue BIO-1: Wetlands 
• Issue BIO-2: Biological Resources Setting 
• Issue BIO-3: Special-status Species and Sensitive Natural Communities 
• Issue BIO-4: Avian Impacts 

Issues Raised by Late Commenters on Wetlands 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA20L7-8 O-MBA20L7-41 O-MBA20L7-44 O-MBA20L7-48 
O-MBA20L7-49    

_________________________ 

C. The Response to Comment Bio-5 is Inadequate. 

1. Waters of the U.S. and Waters of the State are Present on the Site 

The FSEIR argues that the wetland feature on the site is not a state or federal wetland. Yet Response 
BIO-5 provides no evidence of consultation with either the U.S. Army Corps of Engineers ("Corps") or 
the State Water Resources Control Board ("SWRCB") regarding the status of the feature. With 
respect to the jurisdiction of the Corps, the FSEIR claims that under draft regulations that are stayed, 
the feature would be exempted from jurisdiction. This interpretation is not supported by any specific 
language in the referenced Sixth Circuit Court of Appeals decision, and thus has no authority. 

The FSEIR also argues that the site was never abandoned such that the feature would have been 
"recaptured" as a wetland under the Clean Water Act. Yet no explanation is provided for the lack of 
any activities at the site or changes to the wetland feature between 2007 and 2014, a period of 
seven years. This inactivity at the site is demonstrated in the plates included in the July 16, 2015, BSK 
Technical Memorandum Regarding the Proposed Warrior Arena Wetland Features. (Attached as 
Exhibit K, see Figures 2a-2e.) 

The FSEIR also makes the circular argument that the existence of priority pollutants within the 
wetland feature is irrelevant because the City does not consider the wetland feature to be 
jurisdictional. Again, no credible evidence is provided to support the argument that the wetland is 
not subject to federal jurisdiction in the first place. 

The FSEIR incorrectly relies exclusively on federal law and ignores the broader jurisdiction of the 
state over all of its waters, including wholly constructed features. As such the SEIR fails to 
adequately describe the site physical features, the relevant regulatory requirements, and the 
avoidance, minimization and mitigation requirements it would be subject to. State waters are more 
broadly defined than waters of the U.S.: “‘Waters of the state’ means any surface water or 
groundwater, including saline waters, within the boundaries of the state.” (Wat. Code, 13050, 
subd.(e).) This has been interpreted by the SWRCB to literally “include all waters within the state's 
boundaries, whether private or public, including waters in both natural and artificial channels.” 

Contrary to RTC BIO-5, the fact that the remediation at the site was at one time overseen by the 
San Francisco Regional Water Quality Control Board ("RWQCB") has no bearing on whether the 
feature would be considered jurisdictional by the SWRCB. While the SWRCB may choose to follow 
jurisdictional determinations by the Corps, the SWRCB has much broader authorities and may also 
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assert jurisdiction under the parameters of Water Code section 13050, subdivision (e). As the FSEIR 
cannot point to any jurisdictional determination by the Corps, there is nothing for the SWRCB to 
follow; therefore, it would follow its own regulations and orders. (Executive Order W-59-93 attached 
as Exhibit N; State Water Resources Control Board Memorandum, January 25, 2001, Effect of 
SWANCC v. United States on the 401 Certification Program attached as Exhibit O; State Water 
Resources Control Board Guidance, June 25, 2004, for Regulation of Discharges to “Isolated” Waters 
attached as Exhibit P; State Water Resources Control Board Order NO. 2004-0004-DWQ attached as 
Exhibit Q; State Water Resources Control Board Resolution NO. 2008-0026 attached as Exhibit P). 

The FSEIR's attempted rebuttal of the need for a Coastal Zone Management Act ("CZMA") 
consistency determination is also incorrect. In addition to claiming that the requirement does not 
apply because the City (not the Corps or the SWRCB) has determined that the feature is not 
jurisdictional, the FSEIR argues that filling the wetland would have no effect on resources in the 
coastal zone. As explained below, however, the wetland complex has significant habitat value to 
biological resources and supports coastal resources. 

To further substantiate the existence of the wetland features on the site, BSK Associates has 
prepared a desktop delineation for submittal to the Corps to finally resolve the issue of jurisdiction. 
(See Exhibit L.) The exact nature of the wetland feature is described in the attached report, which 
determines that there are 0.51 acres of permanent wetlands at the site. The delineation also 
explains that the wetland provides the following nexus functions with the San Francisco Bay: 
(i) Sediment trapping, (ii) Nutrient recycling,(iii) Pollutant trapping, transformation, filtering, and 
transport, (iv) Retention and attenuation of flood waters, (v) Runoff storage, (vii) Export of organic 
matter, (viii) Export of food resources, and (ix) Provision of life cycle dependent aquatic habitat (such 
as foraging, feeding, nesting, breeding, spawning, or use as a nursery area) for species. 

The purpose of environmental review is to inform the public of the likely effects of carrying out a 
project. Here, the IS/NOP failed to accurately describe the wetland on the site, or to even provide a 
process by which the feature would be further investigated and the appropriate mitigation required. 
The information submitted by the Alliance constitutes substantial evidence of a fair argument that the 
Project will have a significant adverse effect on biological resources. In the alternative, per CEQA 
section 21166 and CEQA Guidelines section 15162, the facts described above constitute a change in 
circumstances since the 1998 SEIR involving, and significant new information showing, a new significant 
effect not previously analyzed in the 1998 SEIR. Under either standard, the OCII and the City must 
prepare and circulate for public comment an environmental impact report to review the Project's 
impacts on this wetland resource. (Mission Bay Alliance, Thomas N. Lippe, letter, November 2, 2015 
[O-MBA20L7-8]) 

_________________________ 

Response BIO-5: Wetlands 

The basic premise of the Response is that there simply is no reversion, since at any time the site could 
have been developed, and the pit filled in (p. 13.19-31). Again, as stated in the initial BSK assessment of 
site conditions, that particular line of argument fails to acknowledge again that the site was not 
consistent with the Order and the Revised Remedial Management Plan (RRMP) at the time it did not 
backfill the pit [[grammer makes this unclear]] . The Response ignores the BSK rebuttal that by the 
DSEIR’s own logic, no site could ever revert since all that is required to demonstrate that it was not 
reverted would be an assertion of future development potential. All of the discussion regarding waters 
definitions has already been rebutted by BSK’s detailed analysis. No substantive new information has 
been provided by the Response. The only new information in the Response is that they believe that 
state wetland laws only apply to federal wetlands and waters, which BSK showed previously it does 
not, and state wetland law is vastly more expansive and subject to different, state authorities. 
(p. 13.19-34) (Mission Bay Alliance, Thomas N. Lippe, letter, November 2, 2015 [O-MBA20L7-41]) 

_________________________ 
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It remains our opinion that the DSEIR continues to fail to identify and mitigate for the project 
impacts to waters and wetlands at the site; as well as the potential impacts to biological resources 
within and around the site through contact with hazardous waste. The following section goes into 
each of these issues in greater detail. (Mission Bay Alliance, Thomas N. Lippe, letter, November 2, 2015 
[O-MBA20L7-44]) 

_________________________ 

The purpose of this memorandum is to provide description and an assessment of the site’s waters 
and wetland conditions at Blocks 29-32, Mission Bay Project in San Francisco, California (Vicinity Map 
Figure 1). 

BSK Associates (BSK) provided a screening-level site visit of the proposed project area to assess its 
condition from the public right-of-way, shown on Figure 2. A combination variable intensity, 
pedestrian and vehicular survey was made of the site perimeter and of areas of the project site 
clearly visible from the public right-of-way on June 30, 2015. The approach, assumptions, 
significance evaluation, and results are summarized below. 

SITE OBSERVATIONS 

The proposed project footprint consists of two large paved areas (Southwest parking lot 
approximately 79,910 sq.ft./1.83 ac. and Northeast parking lot approximately 91,776 sq.ft./2.11 ac.)1 
currently being used as paid parking lots; an area of soil stockpiles (31,066 sq.ft./0.71 ac) on the 
eastern edge of the property (Terry A. Francois Boulevard); and an adjoining large open field, open 
water (22,115 sq.ft./0.51 ac) and wetland swale complex, (904 sq.ft./0.02 ac.) (closest to the 
Southwest parking lot) shown on Figure 2. A series of photographs were taken of the site and the 
adjoining areas (Attached Photo Plates). 

At the time of observation, the open water area encompassed the majority of the water feature, 
with a patchy, but substantial fringe of palustrine emergent (predominately alkali bulrush 
[Bolboschoenus maritimus]) and riparian plants (willows [Salix sp.]). The visible forb layer was typical 
of this sort of site. The plants were concentrated on the two narrow ends of the water feature. The 
narrower channel and the seasonal wetlands apparent from the aerial photographs (Figures 2a-i) 
were not clearly visible from the site perimeter fence(es). 

Numerous native birds were observed within, and in some cases flying to and from the water body. 
Several Canada geese (Branta canadensis) were seen, including what appear to be adult plumage 
juveniles; three killdeer (Charadrius vociferous), including two juveniles; a female mallard and a 
juvenile (Anas platyrhynchos); several crows (Corvus brachyrhynchos); two non-native Eurasian 
collared-doves (Streptopelia decaocto); and numerous non-native rock doves/pigeon (Columba livia). 
The site has significant use for nesting and foraging by these bird species. 

WATERS AND WETLAND FEATURE HISTORY 

The site is within the footprint of the historic Mission Bay, which has been filled in over time (ESA 
2014; Pg. 1). The original Bay muds are still found below the site, as evidenced by the site soil 
borings (LTR 2015; Pg. 13 and Figures A-2 and A-3). The excavation intercepted local shallow 
groundwater and is evidently maintained by that natural source (LTR 2015; Pg. 14). The site also has 
seasonal wetland features which appear to be dominated by stormwater. It is not clear that these 
seasonal features would not be maintained for far longer in the spring, but they have been captured 
through an excavated trench apparently intended to drain them to the open water body (ESA 2014; 
Pg. 2). The site “remedial” activities thus captured the local water table and allowed for the 
expression of open water and wetland features (ESA 2014; Pg. 2). The ESA analysis goes on to 
specifically identify that the: “…deeper excavation and surrounding shallow depressions within the 
proposed project site are features that exhibit hydrology and vegetation characteristics of wetlands. 
Hydric soil is presumed present due to the year-round inundation and presence of obligate wetland 
plants.” (ESA 2014; Pg. 3) 
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For additional purposes of comparison, BSK has provided a time-series of aerial photos of the site 
using Google Earth historic imagery for the period spanning 1938 through 2013 (Figures 2a, through 
2i). The imagery provides a clear indication of vegetation through its distinct shape, and indications 
of both reflectance and morphology for water features. The time series does not provide 
information for the missing intervals, and so the relative changes of feature geometry (relative 
position and size) over time are used to confirm persistence of those features. 

July 1938 - The site has numerous apparent industrial uses, ranging from warehousing and tank 
storage, to railroads (Figure 2i). There is a ruderal area on the site on the northwestern corner. 

July 1946 - These conditions appear similar to 1938 (Figure 2h). 

June 21, 1987 - The site has similar activities, but with new buildings, less rail facilities and what 
appears to be a small concrete batch plant and material storage area on the western edge of the site 
(Figure 2g). 

September 25, 2001 - These details are much clearer, with the inclusion of a large soil stockpile on 
the eastern edge of the site (Figure 2f). On October 5, 2005, the site has had most of the buildings 
removed and several large stockpiles, as well as a large parking area (Figure 2e). The apparent 
interception of the local water table in one of the excavated areas is visible (See WRA 2014; ESA 
2014; and LTR 2015. 

February 2007 - The large excavation and a single large water feature are visible, by March 2007, 
that feature was approximately 87,000 sq.ft./2 ac. (Figure 2d). 

May 6, 2009 - There are two large parking lots visible and the main excavation has been filled 
through the middle such that it now has two features, and numerous small seasonal water features 
(Figure 2c). On April 3, 2011, the apparent open water and seasonal wetland features have 
naturalized with several areas of vegetation growing in around them (Figure 2b). 

January 1, 2013 - The water features are again fully flooded and consist of two large wetted areas 
(Figure 2a). According to the aerial photograph, the total waters and wetland area was 
approximately 31,000 sq.ft./0.71 ac. on October 24, 2014. The available Google Earth historic 
imagery supports the history of water body formation and maintenance over time. 

WATERS AND WETLANDS 

The Clean Water Act (CWA) is the primary federal law in the United States governing water pollution 
and regulating water quality standards for surface waters. The basis of the CWA was enacted in 1948 
(the Federal Water Pollution Control Act), but the Act was significantly reorganized and expanded in 
1972. Both the US Army Corps of Engineers (USACE) and the US Environmental Protection Agency 
(USEPA) administer elements of these laws, but typically the USACE provides the waters and 
wetlands delineation protocols, administers the permitting program for wetland-impacting projects, 
and the USEPA provides oversight. Federal waters and wetland policy differs in several key regards 
from California, although there is much similarity. California also has a role in the CWA wetland 
permitting process through the 401 Certification process. 

The term "wetlands" from a 404 perspective generally means those areas that are inundated or 
saturated by surface or ground water at a frequency and duration sufficient to support, and that under 
normal circumstances do support, a prevalence of vegetation typically adapted for life in saturated soil 
conditions. Wetlands typically include swamps, marshes, bogs, and similar areas. These are typically 
identified using a three-part test, examining the presence of water, wetland (hydric) soil, and wetland 
dependent (hydrophytic) vegetation, following specific guidance(s). The federal CWA section 404(b)(1) 
Guidelines list both wetlands and mud flats as types of “special aquatic sites”. 

In California, the State Water Resources Control Board (State Water Board) is responsible for 
establishing policy on State waters and wetlands. The policy is implemented through regulations 
established by the State Water Board and nine Regional Water Quality Control Boards (in the site’s 
case the San Francisco Regional Water Quality Control Board). The Boards also administer the CWA 
401 Certification, which in some cases covers only portions of wetlands, and the Water discharge 
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Requirements (WDR) for the non-Federal portions, if present. There are additional specific statutes 
and orders that also define or promote policy objectives regarding California’s wetlands, such as 
EO-W-59-932 and California Department of Fish and Game Streambed Alteration Agreement, among 
others. In addition, Porter-Cologne Water Quality Control Act (Cal. Water Code, Div. 7) can apply to 
coastal wetland projects (§ 13142.5), in particular to unabated chemical discharges from 
construction or chemical waste stockpiles. 

A wetland under California’s regulations contains the following features: 

An area that is covered by shallow water or where the surface soil is saturated, either year-round or 
during periods of the year; Where that water coverage has caused a lack of oxygen in the surface 
soil; and, has either no vegetation or plants of a type that have adapted to shallow water or 
saturated soil. Some examples are fresh water marshes, bogs, riparian areas, vernal pools, coastal 
mud flats and salt marshes. 

In addition, wetlands according to the CA Coastal Commission are defined as land where the water 
table is at, near, or above the land surface long enough to promote the formation of hydric soils or to 
support the growth of hydrophytes, and shall also include those types of wetlands where vegetation is 
lacking and soil is poorly developed or absent as a result of frequent and drastic fluctuations of surface 
water levels, wave action, water flow, turbidity or high concentrations of salts or other substances in 
the substrate. Such wetlands can be recognized by the presence of surface water or saturated 
substrate at some time during each year and their location within, or adjacent to, vegetated wetlands 
or deep-water habitats (14 CCR 13577(b)). Furthermore, given the special salinity conditions associated 
with wetlands within the coastal zone, they also means lands which may be covered periodically or 
permanently with shallow water and include saltwater marshes, freshwater marshes, open or closed 
brackish water marshes, swamps, mudflats, and fens (Cal. Pub. Res. Code § 30121). 

In this case, there are both a permanent water body and a seasonal feature (possibly a small 
complex) with wetland characteristics by the admission of the experts who prepared the 
environmental documentation for the project. These characteristics clearly meet the definitions 
contained in the various regulations, including 14 CCR 13577(b), Cal. Pub. Res. Code § 30121. The 
open water feature and its hydrophytic vegetation was verified in the field, and through the use of 
aerial photos, showing their presence over time, both by season and by year. 

Federal Jurisdiction 

Wetlands created by human actions fall under a couple of discrete classes under Federal jurisdiction. 
Most typically these are agricultural features that are caused by the movement of water from one 
location to another, such as a dam providing water to a canal constructed in uplands. In this case 
however, the site was originally a tidal mudflat or estuary wetland which has since reverted back to 
a wetland (ESA 2014). In addition, even if it was not originally a water or wetland, it currently meets 
those adjacency, and direct hydrologic connectivity requirements under the Final Clean Water Rule 
(2015; 33 CFR Part 328 and 40 CFR Parts 110, 112, 116, 117, 122, 230, 232, 300, 302, and 401); and, 
even manmade wetlands and water bodies have restrictions on discharges under 33 CFR 323.4(b). 

There are Federal exemptions for specific construction associated activities. These exemptions (33 CFR 
323.4 - Discharges not requiring permits) are invalidated, however: “If any discharge of dredged or fill 
material resulting from the activities listed in paragraphs (a) (1) through (6) of this section contains any 
toxic pollutant listed under section 307 of the CWA such discharge shall be subject to any applicable 
toxic effluent standard or prohibition, and shall require a section 404 permit.” (33 CFR 323.4(b)). 

The site’s water and soils include several chemicals identified under CWA section 307 as toxic 
pollutants (BBL 2006; LTR 2015).3 Those chemicals include the following 12 Priority Pollutants found 
in the in the LTR Phase II (LTR 2015; Table 4 and Table 5): 

1. Benzene 
2. Naphthalene 
3. Cyanide 
4. Antimony 
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5. Arsenic 
6. Chromium 
7. Copper 
8. Lead 
9. Mercury 
10. Nickel 
11. Selenium 
12. Zinc 

Therefore, the site is not exempted under 33 CFR 323.4 because it contains 12 of the chemicals 
identified as priority pollutants under section 307. 

The site’s consultant, WRA, in a separate analysis, has attempted to claim exemption from the CWA 
under yet a different test (without identifying that any exemption is invalidated by the section 307 
test described above (WRA 2014; Pg. 2)). WRA states that: “1986 (51 Fed. Reg. 41206) (e) Water-
filled depressions created in dry land incidental to construction activity and pits excavated in dry 
land for the purpose of obtaining fill, sand, or gravel unless and until the construction or excavation 
operation is abandoned and the resulting body of water meets the definition of waters of the United 
States.” 

This explanation, instead of demonstrating how the site may be exempted as an incidental 
construction feature, provides documentation that clearly shows how that feature has been 
abandoned. Therefore the exemption also does not apply on that basis. The site owner’s clear and 
continuing failure to backfill the feature and its abandonment for the past decade, despite being 
under Order No. R2-2005-0028 and its RRMP, is on its face abandonment and its clear reversion to 
the definition of waters, wetlands and/or other special aquatic site. 

Indeed, there is no merit to the further argument made by WRA (Pg. 4) that: “As described in the 
RWQCB Order No. R2-2005-0028, the Project Area was to be excavated and backfilled in preparation 
for future development as part of the overall Mission Bay redevelopment plan.” The site was not 
backfilled. It should be noted by WRA’s argument there could never be a case for reversion under 
the CWA, because any naturalized feature would simply ‘be ready’ for some postulated future 
backfilling. The provided analysis fails to show: 1. How the feature has not reverted and 2. How the 
exemption override under 33 CFR 323.4 does not apply due to the presence of section 307 toxic 
chemicals. Regardless, WRA is simply silent on the open water and wetland features in context of 
the State water and wetland policy and applicable regulations. 

California Jurisdiction 

California does not have the same exemptions in its waters and wetland framework as exist under 
the CWA. California derives its authority from different sources (Porter-Cologne Water Quality 
Control Act) for its policies, and includes all man-made features under its jurisdiction. Therefore the 
site’s water features, regardless of origin, appear to be regulated and protected waters of the State 
and wetlands. 

SITE ABANDONMENT AND HAZARDOUS CHEMICALS 

The site “remedial” activities captured the local water table and allowed for the expression of 
wetland characteristics and the site has naturalized over time (ESA 2014; Pg. 2). These activities have 
resulted in the creation of stockpiles of material that in some cases: “…contains contaminants that 
exceed hazardous waste threshold concentrations and will require special handling and disposal.” 
adjacent or near to these wetland features (TWR 2015; Pg 1). These activities took place over several 
years culminating in a Phase II remedial action that left the excavated area open and abandoned in 
2005 (LTR 2015; Pg. 6). The Revised Risk Management Plan (RRMP, BBS; Pg. 2-3 and 2-3) infers that 
the excavation was backfilled, however, it was not. 

The RRMP further identifies that: “1. Because North Terminal, Parcel X4, OAS and 16th Street East 
OUs are currently under development, interim risk management measures (IRMMs) designed for 
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undeveloped parcels are not relevant to the protection of human health on those OUs. If 
development ceases or areas are created with uncovered native soils, IRMMs may again be 
necessary.” (BBS 2006; Table 1) The development of the site still has not occurred, and there is no 
evidence that the IRMMs have been applied. 

The site’s open water and wetland features are thus a direct result from the abandonment of a site 
cleanup allowed to revert back to a natural state for approximately a decade. Not only did natural 
features evolve in response to this abandonment, but the very abandonment created conditions that 
may have exposed wildlife to a variety of hazardous chemicals (LTR 2015). 

CONCLUSIONS 

The site has active wildlife use, open water and various forms of wetland features according to our 
observations (as well as those observations made by others), and appears to be subject to both State 
and Federal regulations associated with the protection of these species, their habitat, and these 
features (ESA 2014). These regulations have several requirements that apply to the protection of 
wildlife and waters, including but not limited to, the Migratory Bird Treaty Act, the federal Clean 
Water Act, Section 404, and the State’s various Clean Water Act responsibilities, and its own Porter-
Cologne requirements. It is our opinion that the appropriate course of action for this site include: 

1. The site owner immediately ceases the placement of any and all fill material, including 
hazardous materials, into any of the water and wetland features, until those wetlands have 
been delineated using the appropriate protocols; the appropriate State and Federal Permits 
have been secured; and, the appropriate compensatory mitigation has been implemented. 

2. The site owner immediately ceases the uncontrolled runoff from the staged covered, and any 
hazardous material piles, into these features. 

3. The protection of wildlife that occupy the site be established through the implementation of a 
Worker Environmental Awareness Plan, and that Plan includes protection breeding birds and 
their offspring. 

Footnote: 
1 2015 Google Earth 
2 http://www.waterboards.ca.gov/water_issues/programs/cwa401/docs/wrapp2008/executive_order_w5 9_93.pdf 
3 http://water.epa.gov/scitech/methods/cwa/pollutants-background.cfm 

(Mission Bay Alliance, Thomas N. Lippe, letter, November 2, 2015 [O-MBA20L7-48]) 

_________________________ 

1. INTRODUCTION 

BSK Associates (BSK) completed a waters assessment and wetland delineation under the direction of 
Soluri-Meserve for the proposed Mission Bay development project site (Blocks 29-32). The site is 
owned by the Golden State Warriors after a recent sale from Salesforce.Com, Inc. The purpose of the 
delineation was to identify potential wetland features within the project footprint. BSK is requesting 
a Preliminary Jurisdictional Determination (JD) for the purposes of verification of “waters” and the 
wetland features at this proposed project site. The purpose of this report is to provide supporting 
description and an assessment of the site’s waters and wetland conditions at Blocks 29-32, Mission 
Bay Project in San Francisco, California (Vicinity Map Figure 1). The approach, assumptions, 
significance evaluation, and results are detailed below. 

2. GENERAL SITE DESCRIPTION 

The approximately 12-acre proposed project site (hereinafter the “site”) is located in San Francisco, 
CA on bounded by 3rd, 16th and South Streets, and Terry Francois Blvd (to the east). This site has 
also been identified as parcel lots 29-32 within the greater Mission Bay South Development (Site 
Map Figure 2). The site vicinity and location figures are provided at the end of this report. The “Area 
of Potential Effect” (APE) is within the central and southwestern portion of the site. The site is 
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bounded by urban development on all four sides, including parking lots on two sides (west and 
north). The eastern and northeastern sides of the site have staged piles of previously identified 
potentially hazardous materials (BBL 2006 and LTR 2015). 

The terrain is nearly flat, although the western third of the site slopes steeply towards the pond 
area. The majority of the site is disturbed, with several large areas of barren soil, intermixed with low 
density non-native annual ruderal and grassland habitats. Within that disturbed area, there are 
wetland features which are further described in this study. 

The APE contains features with wetland characteristics, including a series of swales (approximately 
904 sq.ft./0.02 acre) that radiate from the east to the west into to an approximately 22,115 
sq.ft./0.51 acre open water pond feature. This pond feature is located approximately 702 feet from 
the open water of the Bay, with the swales located between the pond and the Bay. 

2.1 Waters and Wetland Feature History 

The site is within the footprint of the historic Mission Bay, which has been filled in over time (ESA 
2014; Pg. 1). The original Bay muds are still found below the site, as evidenced by the site soil 
borings (LTR 2015; Pg. 13 and Figures A-2 and A-3). The pond intercepts local shallow groundwater 
and is evidently maintained by that natural source (LTR 2015; Pg. 14). The site also has seasonal 
wetland features which appear to be dominated by stormwater influences. It is not clear that these 
seasonal features would not be maintained for far longer in the spring, but they have been captured 
through an excavated trench apparently intended to drain them to the pond (ESA 2014; Pg. 2). The 
ESA analysis goes on to specifically identify that the: “…deeper excavation and surrounding shallow 
depressions within the proposed project site are features that exhibit hydrology and vegetation 
characteristics of wetlands. Hydric soil is presumed present due to the year-round inundation and 
presence of obligate wetland plants.” (ESA 2014; Pg. 3) 

For additional purposes of comparison, BSK has provided a time-series of aerial photos of the site 
using Google Earth historic imagery for the period spanning through 2013 (Figures 3, 4 and 5). The 
imagery provides a clear indication of vegetation through its distinct shape, and indications of both 
reflectance and morphology for water features. The time series does not provide information for the 
missing intervals, and so the relative changes of feature geometry (relative position and size) over 
time are used to confirm persistence of those features. 

May 6, 2009 - There are two large parking lots visible and the main pond feature has been filled 
through the middle such that it now has two features, and numerous small seasonal water features 
(Figure 3). 

On April 3, 2011, the apparent open water and seasonal wetland features have naturalized with 
several areas of vegetation growing in around them (Figure 4). 

January 1, 2013 - The water features are again fully flooded and consist of two large wetted areas 
(Figure 5). According to the aerial photograph, the total waters and wetland area was approximately 
31,000 sq.ft./0.71 ac. on October 24, 2014. The available Google Earth historic imagery supports the 
history of water body formation and maintenance over time. 

3. REGULATORY BACKGROUND 

Any person, firm, or agency planning to alter or work in navigable waters of the U.S., including 
planning to discharge dredged or fill material, must first obtain authorization from the USACE. 
Permits, licenses, variances, or similar authorization may also be required by other federal, state, 
and local statutes. Section 10 of the Rivers and Harbors Act of 1899 prohibits the obstruction or 
alteration of navigable waters of the U.S. without a permit from the USACE (33 U.S.C. § 403). 
Section 301 of the Federal Water Pollution Control Act and Amendments of 1972 (CWA) prohibits 
the discharge of pollutants, including dredged or fill material, into waters of the U.S. without a 
Section 404 permit from USACE (33 U.S.C. § 1344). State Water Quality Certification may be required 
by the Regional Water Quality Control Board before other permits are issued. If a proposed project 
will result in the alteration of a California lake or streambed, the California Department of Fish and 
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Wildlife (CDFW) require notification prior to commencement, and may require a Lake or Streambed 
Alteration Agreement. 

According to the Code of Federal Regulations, the definition of “waters of the U.S.” includes: 

(1) All waters which are currently used, or were used in the past, or may be susceptible to use in 
interstate or foreign commerce, including all waters which are subject to the ebb and flow of the 
tide; 

(2) All interstate waters including interstate wetlands; 

(3) All other waters such as intrastate lakes, rivers, streams (including intermittent streams), 
mudflats, sandflats, wetlands, sloughs, prairie potholes, wet meadows, playa lakes, or natural 
ponds, the use, degradation or destruction of which could affect interstate or foreign commerce. 

(5) Tributaries of waters identified in paragraphs (a) (1) through (4) of this section; 

(6) The territorial seas; 

(7) Wetlands adjacent to waters (other than waters that are themselves wetlands) identified in 
paragraphs (a) (1) through (6) of this section. 

(33 C.F.R. § 328.3) 

This approach to the waters determination extent has been modified somewhat with recent 
revisions under the Clean Water Rule, now subject to litigation1,2: 

(8) All waters located within the 100-year floodplain of a water identified in paragraphs (a)(1) 
through (3) of this section and all waters located within 4,000 feet of the high tide line or 
ordinary high water mark of a water identified in paragraphs (a)(1) through (5) of this section 
where they are determined on a case-specific basis to have a significant nexus to a water 
identified in paragraphs (a)(1) through (3) of this section. 

And, a more detailed nexus test: 

“(5) Significant nexus. The term significant nexus means that a water, including wetlands, either 
alone or in combination with other similarly situated waters in the region, significantly affects 
the chemical, physical, or biological integrity of a water identified in paragraphs (a)(1) through 
(3) of this section. 

The term “in the region” means the watershed that drains to the nearest water identified in 
paragraphs (a)(1) through (3) of this section. For an effect to be significant, it must be more than 
speculative or insubstantial. Waters are similarly situated when they function alike and are 
sufficiently close to function together in affecting downstream waters. For purposes of 
determining whether or not a water has a significant nexus, the water's effect on downstream 
paragraph (a)(1) through (3) waters shall be assessed by evaluating the aquatic functions 
identified in paragraphs (c)(5)(i) through (ix) of this section. A water has a significant nexus when 
any single function or combination of functions performed by the water, alone or together with 
similarly situated waters in the region, contributes significantly to the chemical, physical, or 
biological integrity of the nearest water identified in paragraphs (a)(1) through (3) of this 
section. Functions relevant to the significant nexus evaluation are the following: 

(i) Sediment trapping,  
(ii) Nutrient recycling,  
(iii) Pollutant trapping, transformation, filtering, and transport,  
(iv) Retention and attenuation of flood waters,  
(v) Runoff storage,  
(vi) Contribution of flow,  
(vii) Export of organic matter,  
(viii) Export of food resources, and  
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(ix) Provision of life cycle dependent aquatic habitat (such as foraging, feeding, nesting, 
breeding, spawning, or use as a nursery area) for species located in a water identified in 
paragraphs (a)(1) through (3) of this section.” 

However, that rule is held in abeyance and follows the historic application of applying relevant case 
law, applicable policy, and the best science and technical data on a case-by-case basis in determining 
which waters are protected by the Clean Water Act, until litigation over the subject matter is resolved. 

Wetlands are defined as: 

“…those areas that are inundated or saturated by surface or ground water at a frequency and 
duration sufficient to support, and that under normal circumstances do support, a prevalence of 
vegetation typically adapted for life in saturated soil conditions.” 

(USACE 1987, p. 9, citing Federal Register 1980, 1982) 

The USACE and the Environmental Protection Agency issued the U.S. Army Corps of Engineers 
Jurisdictional Determination Form Instructional Guidebook on May 30, 2007, to provide guidance 
based on the Supreme Court’s decision regarding Rapanos v. United States and Carabell v. United 
States (USACE, 2007a, p. 6). 

The decision provides new standards that distinguish between traditional navigable waters (TNWs), 
relatively permanent waters (RPWs), and non-relatively permanent waters (non-TNWs). Wetlands 
adjacent to non-TNWs are subject to CWA jurisdiction if: the water body is relatively permanent, or 
if a water body abuts a RPW, or if a water body, in combination with all wetlands adjacent to that 
water body, has a significant nexus with TNWs (USACE, 2007a, pp. 6 to 7). The significant nexus 
analysis assesses the flow characteristics and functions of the water on the “chemical, physical, and 
biological integrity of downstream traditional navigable waters” (USACE, 2007b, p. 6). 

4. METHODOLOGY 

BSK conducted a fenceline wetland delineation at the site on June 30, 2015. A combination variable 
intensity, pedestrian and vehicular survey was made of the site perimeter and of areas of the project 
site clearly visible from the public right-of-way. During the site visit, BSK staff followed to the 
wetland delineation process set forth in the Regional Supplement to the Corps of Engineers Wetland 
Delineation Manual: Arid West Region, Version 2.0 (USACE, 2008) and verified using the adjacent 
zone’s Western Mountains, Valleys, and Coast Region (Version 2.0). These methods include 
vegetation identification using the USACE State of California 2014 Wetland Plant List (USACE, 2014), 
including vegetation densities, soil classifications, plant species classification to the extent possible 
given the site access conditions. Some features could only be identified using desktop analysis of 
available aerial imagery. Because of documented hazardous wastes and the fact that permission to 
enter the site was not available, the BSK wetland scientist performed a visual survey from adjacent 
public roads and right of ways. Because of this limited access, qualified wetland scientists worked 
with BSK’s GIS specialists to identify and estimate the extent of the features remotely, using 
topographic maps and aerial photography. Animal and plant species observed during the site visit 
are included in Table 1 at the end of this report. 

Wetlands were differentiated from uplands based upon visible hydrology, soil patterns, and 
vegetative characteristics, as well as observations by workers in a prior assessment (ESA 2014). The 
wetland boundaries were determined by site-specific characteristics that would result in the best 
representation of all three parameters using the available information. 

5.1.1 Hyrodphytic Vegetation 

Hydrophytic vegetation was evaluated by a field assessment and comparing plant species with the 
USACE State of California 2014 Wetland Plant List (USACE, 2014). This list determines the possibility 
of whether plants are found in wetlands, uplands, or both. After classification, the USACE “rapid 
test” was conducted to determine the hydrophytic vegetation parameter. 
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5.1.2 Wetland Hydrology 

It should be noted that the site was surveyed during a “drought year” (USBR, 2014). This requires 
“Difficult Wetland Situations” procedures (USACE, 2008). Surveys conducted during drought years 
require a slight variation in the approach to wetland delineation. This approach provides a better 
estimate of wetland potential based on the three parameters (wetland hydrology, hydric soils, 
hydrophytic vegetation) during a drought. Indicators A1, B1, B4, B6, B7, B8 and B10 were identified. 

5.1.3 Hydric Soil 

Hydric soils were not possible to assess given the nature of this assessment. However, ESA identified 
hydric soils but did not specify their Munsell color codes (ESA 2014).  

5.2 Wetlands and Other Waters of the U.S. 

Wetlands and other waters were described using the Cowardin classification system (Cowardin et al. 
1979). As described above, approximate wetland boundaries were assessed by using the available 
characteristics and the supplemental features that demonstrated USACE characteristics for wetland 
and adjacent upland areas. All features that potentially met USACE wetland criteria were recorded as 
polygons and recorded on Figure 2. The boundaries of wetlands were extrapolated from the field map 
by following topographic contours, clear hydrologic boundaries, and wetland vegetation boundaries. 

Cowardin’s wetland classification is as follows, Wetlands are lands transitional between terrestrial and 
aquatic systems where the water table is usually at or near the surface or the land is covered by 
shallow water. Wetlands must have one or more of the following three attributes: (1) at least 
periodically, the land supports predominantly hydrophytes; (2) the substrate is predominantly 
undrained hydric soil; 2 and (3) the substrate is non-soil and is saturated with water or covered by 
shallow water at some time during the growing season of each year (Cowardin et al. 1979). 

Other waters of the U.S., were delineated using the methods described above and supported by the 
use of ‘A Field Guide to the Identification of the Ordinary High Water Mark in the Arid West Region of 
the Western United States’ (USACE 2008a), and in USACE Regulatory Guidance Letter No. 05-05 (USACE 
2005), where appropriate. These methodologies provided an approach for identifying the lateral limits 
of other waters of the U.S., using stream geomorphology and vegetation (USACE 2008a). Indicators of 
the ordinary high water mark (OHWM) evaluated in the field included natural lines impressed on 
banks, stain lines, depositional features, shelving, changes in soil character, changes in vegetation, 
destruction of terrestrial vegetation, and the presence of litter and debris. A clear debris line and shelf 
was visible. 

5. OBSERVATIONS 

The approximately 12-acre site includes two large paved areas (Southwest parking lot approximately 
79,910 sq.ft./1.83 ac. and Northeast parking lot approximately 91,776 sq.ft./2.11 ac.) currently being 
used as paid parking lots; an area of soil stockpiles (31,066 sq.ft./0.71 ac) on the eastern edge of the 
site (Terry A. Francois Boulevard); and an adjoining large open field, open water (22,115 sq.ft./0.51 ac) 
and wetland swale complex, (approximately 904 sq.ft./0.02 ac.) (closest to the Southwest parking lot) 
shown on Figure 2. 

At the time of observation, the unvegetated, open water area encompassed the majority of the 
water feature, with a patchy, but substantial fringe of palustrine emergent (predominately alkali 
bulrush [Bolboschoenus maritimus]) and riparian plants. The visible forb layer was typical of this sort 
of ruderal site. The plants were concentrated on the two narrow ends of the water feature. The 
narrower channel and the seasonal wetlands apparent from the aerial photographs (Figures 3, 4 and 
5) were not clearly visible from the site perimeter fence(es). Using the Cowardin classification, the 
pond feature appears to presumptively meet the Palustrine Aquatic Bed, algal class. 

In terms of its biological use and wetland habitat function, numerous native birds were observed 
within, and in some cases flying to and from the water body. Several Canada geese (Branta 
canadensis) were seen, including what appear to be adult plumage juveniles; three killdeer 
(Charadrius vociferous), including two juveniles; a female and a juvenile mallard (Anas 
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platyrhynchos); several crows (Corvus brachyrhynchos); two non-native Eurasian collared-doves 
(Streptopelia decaocto); and numerous non-native rock doves/pigeon (Columba livia). The site has 
significant use for nesting and foraging by these bird species. 

The approximately 12-acre project site, where vegetated, is primarily non-native (ruderal) grassland 
habitat. The APE is almost exclusively compromised of the herb stratum. It is bounded by urban 
development on all four sides. The drainage patterns for the entire property are complex but from 
observations, including the aerial photos, it appears that the bare ground portion and parts of the 
paved parking lots provide the contributing watershed for the pond. 

The western portion of the site contains the most visible potential wetland characteristics and 
therefore, it was analyzed for wetland characteristics within the APE (approximately 0.53 acres). The 
features are connected by a large ditch excavated to apparently drain the swale. The wetland 
surface is concave with a roughly rectangular shape in this area and approximately 30-40 feet across 
at the widest section. 

Aerial imagery from 2008 and 2010 identifies the east of the pond with standing water. The seasonal 
feature is much larger than mapped because it appears that it has been newly drained into the pond 
feature through a large trench. This satisfies the wetland hydrology parameter “B7” and meets the 
wetland hydrology criterion. This plot was located within a seasonal wetland. 

6. DISCUSSION 

As a part of the delineation process, a preliminary search of the relevant historic and modern 
records of the project area was completed by BSK. Those records include National Wetland 
Inventory (NWI) and Soil Conservation Service (SCS) maps and Federal Emergency Management 
Agency (FEMA) databases were conducted to evaluate if any documented wetlands were located on 
or near the site. The NWI and SCS databases do not identify wetlands or hydric soils respectively 
within the APE. This is because the site is identified as urban developed and non-natural conditions 
as a result of the historic filling of the Mission Bay. San Francisco has not yet completed FEMA flood 
maps of this area. Soil profiles were identified in the following report, LTR 2015, which verified that 
the site was developed on fill, placed over the Bay muds. The nearest open water to the project site 
is San Francisco Bay located approximately 702 ft. east of the project site. 

San Francisco Bay is considered jurisdictional waters of the U.S. pursuant to Section 404 of the Clean 
Water Act (USACE, 1987, p. 2; 33 C.F.R. § 328.3). Mission Bay itself was an open tidal bay within the 
estuary, fully navigable and subject to use in international commerce. The bay was filled in a series 
of stages prior to the CWA (LTR 2015). 

The site features are located approximately 702 feet from the nearest documented waters, tidal waters 
of the United States - San Francisco Bay, therefore adjacent to waters, meet the significant nexus tests; 
and are “other waters” as well, namely an open water pond feature and its associated wetlands is. The 
wetland features have been independently judged by two sets of wetland experts as having met 
wetland criteria for hydrology and vegetation (BSK and ESA), and soils (ESA). The site has been subject 
to significant recent disturbance which has apparently removed most of the vegetation associated with 
the seasonal wetlands. But these characteristics were evident despite being assessed during a drought 
season (USBR, 2014). Historic aerial photos from verify standing water on the site (Digital Globe, 2014). 
Therefore, all three the wetland hydrology indicators are satisfied (USACE, 2008). 

The APE is within 1,000 feet of tidal waters (702 feet to the permanent water feature, and appears 
to provide the nexus functions: (i) Sediment trapping, (ii) Nutrient recycling,(iii) Pollutant trapping, 
transformation, filtering, and transport,(iv) Retention and attenuation of flood waters, (v) Runoff 
storage, (vii) Export of organic matter, (viii) Export of food resources, and (ix) Provision of life cycle 
dependent aquatic habitat (such as foraging, feeding, nesting, breeding, spawning, or use as a 
nursery area) for species (BSK 2015; ESA 2014; DSEIR 2015. It further contains characteristics of a 
wetland as defined by the USACE, and therefore, should be classified as waters and a wetland within 
the identified wetland boundary. 
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7. LIMITATIONS 

The observations, assessment and recommendations submitted in this report are based upon the 
data obtained from existing reports prepared by others, limited field investigation, and limited 
access site observations. The report does not reflect variations which may occur beyond the 
assessed area. The findings of the field observation may have a potential for negative impact(s) on 
the value or suitability of the site for some purposes. BSK cannot assume liability for any such 
negative impact(s). Permitting requirements or permit interpretations may change over time. The 
findings of this report are valid as of the present. However, changes in the conditions of the site can 
occur with the passage of time, whether caused by natural processes or the human-induced changes 
on this property or adjacent properties. In addition, changes in applicable or appropriate standards 
or practices may occur, whether they result from legislation, governmental policy, or the broadening 
of knowledge. BSK’s services were be performed in a manner consistent with the level of care and 
skill ordinarily exercised by other professionals practicing in the same locale and under similar 
circumstances at the time the work is performed. 

BSK has prepared this report for the exclusive use of Soluri-Meserve. The report has been prepared 
in accordance with generally accepted practices which existed in northern California at the time the 
report was written. No other warranties either expressed or implied are made as to the professional 
advice provided under the terms of BSK’s agreement with Soluri-Meserve. 

 

 

 
Footnotes: 
1 http://www2.epa.gov/sites/production/files/2015-05/documents/fact_sheet_summary_final_1.pdf 
2 http://www2.epa.gov/cleanwaterrule/clean-water-rule-litigation-statement 

(Mission Bay Alliance, Thomas N. Lippe, letter, November 2, 2015 [O-MBA20L7-49]) 

_________________________ 
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Response to Late Comment BIO-1: Wetlands 

Regulatory Jurisdiction 
The comment states that the FSEIR provides no evidence of consultation with the U.S. Army 
Corps of Engineers (Corps) or State Water Resources Control Board in regards to the 
remediation that was undertaken on the site. In both the Draft EIR (Initial Study pp. 115 to 119) 
and the RTC document (Section 13.19, pp. 13.19-31 to 13.19-40), there was extensive reference 
to the Regional Water Quality Control Board's (RWQCB) Order as it relates to the remediation 
undertaken at the site that involved excavation of contaminated soil and monitoring of the 
groundwater and the compliance of the responsible parties to those Orders. The remediation 
was part of the preparation of the site for development. As stated in the RTC Response BIO-5 
(pp. 13.19-31 to 13.19-40), because the site always has been and is currently under active study 
and seeking approvals for development, the site has not been abandoned and is not subject to 
federal jurisdiction under the Clean Water Act. There is no requirement to consult with the 
Corps of Engineers when that agency has no jurisdiction over the property in question. 

The RTC Response BIO-5 recognized that the regulations adopted by the EPA and the Corps 
on August 28, 2015 were stayed by the Sixth Circuit Court of Appeals; however, the specific 
exemptions applicable to this site continue to be the policy and practice of the Corps of 
Engineers under the existing regulations. 

The commenter further asserts that the FSEIR incorrectly relies exclusively on federal law 
and ignores the broader jurisdiction of the sate over all of its water. The RTC Response BIO-
5 provided an explanation of the procedures and policies adopted by the State Water 
Resources Control Board and the Regional Water Quality Control Boards in terms of 
permitting over wetlands. The question at hand is not the definition of state waters, but 
rather how federal and state law relate to permitting over wetlands. 

The commenter states that the FSEIR cannot point to any jurisdictional determination by the 
Corps. The comment cites documents that are not relevant to the fact that the project site is 
not considered jurisdictional and is not subject to federal or state regulations as wetlands. 
The remediation actions were required by the RWQCB as a part of the process of the future 
development of the site and therefore, the responsible parties did, in fact, undertake 
activities in response to a RWQCB Order. However, the water-filled depressions resulting 
from that ordered action are clearly not subject to regulations promulgated by the Corps of 
Engineers and the U.S. Environmental Protection Agency. On the other hand, the documents 
cited in the comment, refer to natural wetlands that are not considered jurisdictional under 
federal Supreme Court decisions. In these instances, if the Corps makes a determination that 
a wetland feature is “isolated”, it is still subject to state permitting. No such decision is 
required for the subject site as it is not considered jurisdictional. 

The comment states that the site is subject to the Coastal Zone Management Act (CZMA). As 
noted above, the conditions on the site have been fully described in the Draft SEIR, Initial 
Study, and RTC document, and all relevant mitigations for biological resources have been 
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identified. No further analysis is required under the CZMA as no further federal permitting 
action is required under the federal regulations relating to the Clean Water Act. 

In addition, the comment misinterprets RTC Response BIO-5 to say that state law is different 
than federal law in terms of application to the project site. As explained in the RTC 
document, the state process is consistent with and part of the federal wetland permit 
process. The State Water Resources Control Board maintains a web site on the wetland 
permit process and its wetland program (http://www.waterboards.ca.gov/water_issues/
programs/cwa401/). On that web site, it provides a link to its current regulatory practice as it 
relates to wetlands entitled under the Clean Water Act Section 401 Water Quality 
Certification Program which states:  

“The State's Water Quality Certification (WQC) Program was formally initiated in 1990 in 
response to the requirements of Clean Water Act (CWA) §401. Issuing WQC for 
discharges requiring U.S. Army Corps of Engineers' permits for fill and dredge 
discharges remains a core responsibility. But the Program has evolved into also being the 
State's de facto wetland protection and hydromodification regulation program.” (Page 1) 

The State issues both 401 Water Quality Certifications and, for larger projects, Waste 
Discharge Requirements, to projects that require fill of wetlands as defined by the Corps of 
Engineers. As noted in the response to comments, the State is in the process of adopting a 
state wetland policy however, at present, the 401 Water Quality Certification program is the 
de facto wetland policy for the state. 

Site Activities 
The comment states that in their opinion, the alleged lack of physical activities is a basis for 
potential regulation of the site under Section 404 of the Clean Water Act. Physical activity as 
interpreted by BSK, a technical consultant engaged by the Mission Bay Alliance, from aerial 
photographs, is erroneously considered to be the only measure applicable to this site with 
respect to its site history. As noted in the RTC Response BIO-5, the remediation conducted 
on the site was undertaken as the first step in the plan for redevelopment of the site. The site 
was purchased by various parties for the purpose of development, plans prepared, 
environmental studies undertaken, and applications submitted for development,1,2 
including the most recent approval process. Some of these activities involve physical actions 
that are not discernable from aerial photographs. Nonetheless, there is no requirement in the 
Corps regulations for continued physical activity to be occurring. Design, environmental 
review, and permitting are normal steps in receiving approvals for development and such 
development cannot proceed without these approvals. To suggest that lack of physical 
activity is the only measure of a property owner’s continued interest and eventual use of a 

                                                           
1 Salesforce.com Global Headquarters Complex, Master Plan & Major Phase Submittal, Mission Bay South: 

Blocks 26, 27, 29, 30, 31, 32, 33, & 34. Submitted to San Francisco Redevelopment Agency. September 13, 2011. 
2  San Francisco Planning Department, 2012. Executive Summary, Office Allocation for Salesforce proposal 

at Mission Bay Blocks 29-32. February 22, 2012. (Case report 2011.1423B for the Salesforce office allocation 
previously proposed at the project site.) 

http://www.waterboards.ca.gov/water_issues/programs/cwa401/
http://www.waterboards.ca.gov/water_issues/programs/cwa401/
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property is inconsistent with regulations and the required procedures necessary to undertake 
eventual physical actions to develop the property. 

In addition, the comment mischaracterizes the development activities that have been 
undertaken on the site. There is not merely an “assertion of future development”, but rather 
concerted and consistent development activities including environmental study, project 
design, and submittal of applications for development. The evidence includes the materials 
submitted for the project site and is described in the Initial Study, Draft SEIR, and the RTC 
document. Remediation activities conducted in 2001 and 2005 involved extensive 
construction activity to remove buildings, underground storage tanks, and other related 
infrastructure. Since that time, redevelopment of the site has been actively pursued by OCII 
and private developers (i.e., major phase approvals as well as Basic Concept and Schematic 
Designs for each relevant major phase for Alexandria Real Estate Equities in 2006, and 
Salesforce.com in 2011, with the most recent approval on January 31, 2012). Currently, the 
site is subject to planning and study for the construction of the proposed project. 

Presence of Hazardous Materials on the Site 
The comment states that a circular argument exists in RTC Response BIO-5 related to priority 
pollutants, yet ignores the fact that Section 323.4 of the Clean Water Act discussing priority 
pollutants deals with exempted activities that do not require permits. None of the activities 
(e.g., agriculture, logging roads, and temporary sediment basins) discussed under Section 
323.4 will occur on the site, and therefore Section 323.4 is not applicable. 

Site Description 
The comment states that there was a failure to describe the existing conditions on the site. As 
discussed further below under Response to Late Comment BIO-2, the SEIR, including the 
Initial Study provided a detailed description of the existing conditions, the vegetation present, 
and the potential for sensitive wildlife to utilize the site. All existing biological resources on the 
site were clearly described and, mitigation, where appropriate, was identified. Regardless of 
the position taken by the commenter, there was no failure on the part of OCII to properly 
disclose information in regards to the existing conditions on the project site. 

_________________________ 

Issues Raised by Late Commenters on Biological Resources Setting 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA20L7-39    

_________________________ 

ECOLOGICAL CONDITIONS RESPONSE REVIEW SECTION 13.19 BIOLOGICAL RESOURCES 

Response BIO-2: Setting 

The response states, “The commenters’ observations and review of ecological conditions are noted 
and are not inconsistent with the setting information presented in the Initial Study.” (p. 13.19-11) 
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This assertion attempts to state that our prior analysis of the Project setting was correct, but still 
somehow incorrect. There is an open water body feature in the middle of the site that meets both 
state and federal wetland multi-parameter criteria, yet according to the Response this doesn’t need 
to be fully described in the environmental setting or identified in the Project Description. This error 
in failing to provide and maintain an accurate site setting and its description continues through the 
analysis, and also within the findings: 

“Portions of the site are unutilized, including a depressed area (measuring approximately 320 feet by 
280 feet) created by an excavation and backfill associated with a prior environmental cleanup on the 
site.” (COMMISSION ON COMMUNITY INVESTMENT AND INFRASTRUCTURE RESOLUTION NO. 70-
2015, Adopting Finding 2. Project Site, no page numbers.) 

The “depressed area” is also filled with water, that water is maintained permanently, and had to 
have a trench cut to it in order to drain the surrounding self-maintained wetland features. (See BSK 
prior comments, and BSK Wetland Delineation.) Furthermore, buried within the Response, there is a 
simplified description of the setting that includes the pond that is much more accurate than the 
Project Description, yet even that description still fails to identify its wetland characteristics. The 
effect of this continuing error in defining the environmental setting as it relates to wetlands, listed 
species and the habitats, is that the project impacts on the environment for the wetland and water 
features and their associated habitats are not disclosed in a manner that are either accurately 
identified or the project mitigated in any substantive way. 

For example, several thousand pages within the Response document it more clearly identifies that 
there is water in the “excavation” and it functions as habitat: “The aquatic habitat on the project site 
consists of an isolated ponded excavation less than an acre in size created by past soil remediation 
activities.” and “Limited opportunities for colonization by either California red-legged frog or 
western pond turtle since soil remediation of the site was conducted in 2005 means that the 
likelihood for these species to be present are slim given the extent of development in the project 
vicinity and absence of nearby occupied habitat from which individuals could disperse to the project 
site.” (p. 13.19-14) 

The description of the environmental setting is inaccurate, it fails to identify that there are wetland 
features and aquatic habitat, and the public and certifiers would have no idea that these wetland 
features and habitat existed unless they poured through several thousand pages of contradictory 
descriptions. (Mission Bay Alliance, Thomas N. Lippe, letter, November 2, 2015 [O-MBA20L7-39]) 

_________________________ 

Response to Late Comment BIO-2: Biological Resources Setting 
The commenter appears to be repeating his reference to page 3-10 of the Draft SEIR, which 
describes the proposed “Project Site and Existing Uses” within Chapter 3, Project 
Description. As described in the Draft SEIR, Chapter 3 is not the "sole description of the site 
as it relates to its biological resources." The response to the commenter’s previous comment 
in the RTC document explained the discussion of the site’s biological resources, including: 
“A complete description of the project setting in the context of biological resources (e.g., the 
vegetation communities and wildlife habitat within and surrounding the project) is included 
in Impact BI-1 of the Initial Study (pp. 77 to 79). Impact BI-3 (Initial Study, pp. 79 to 80) 
expands on the discussion of the deeper excavation at the site, including vegetation. Impact 
BI-4 (Initial Study, pp. 81 to 82) includes additional discussion regarding wildlife habitat and 
use at the site. Appendix A of the Initial Study lists the special-status species reported or 
with potential to occur near the project site. Thus, the Initial Study provides an accurate 
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description of the existing setting regarding biological resources. (RTC Response BIO-2: 
Setting, pp. 13.19-11 to 13.19-12.) 

Also, as previously stated, subsequent visits to the proposed project site by project 
consultants, following publication of the Draft SEIR confirm conditions as described in the 
Initial Study. Additionally, the description of the site by BKS does not present any 
information that is inconsistent with the description presented in the Initial Study and Draft 
SEIR. 

_________________________ 

Issues Raised by Late Commenters on Special-status Species and Sensitive Natural 
Communities 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA20L7-40 O-MBA20L7-46   

_________________________ 

Response BIO-3: Special-Status Species and BIO-4: Sensitive Natural Communities 

The Special-Status Response indicates that the provided multiple reconnaissance-level surveys are 
essentially equivalent to a protocol-level survey for attempting to identify that listed species do not 
occupy the site. This assertion is simply incorrect, as described by the very citations provided by BSK 
and the Response itself, and the provided analysis is replete with technical inconsistencies that again 
do not demonstrate the absence of listed species (WRA 20151). This analysis is discussed in detail in 
the following section. The Sensitive Natural Communities response and its supporting analysis 
present a mischaracterization of the potential project impacts to listed species, the steelhead. No 
allegation was made by us that the interior of the site was suitable or subject to use by steelhead. 
Conversely, Critical Habitat which was not identified in the DSEIR, is now identified in the Response, 
but its ecological dimensions are mischaracterized. 

The potential use of the site by other listed species was exclusive to as the California red-legged frog 
([CRLF] Rana draytonii) and steelhead trout (Oncorhynchus mykiss). The report specifically does not 
assess the potential for use of the site by the western pond turtle (WPT). Therefore the Response 
mischaracterizes the study. 

Site Surveys 

The report does not provide the credentials and experience of the WRA wildlife biologist Claire 
Woolf, so it is impossible to ascertain the qualifications of this person. The report does not cite the 
use of the any survey methods or protocols, other than the site was ‘traversed’ on foot. For 
illustration, even the screening-level biological assessment of a site like this typically follows a 
variable intensity vehicular (to screen for sensitive bird species) and pedestrian survey to identify 
rare plants, to flush hidden and more secretive species and identify tracks, scat and burrows. In 
addition, even if the methods had been described, and protocols had been followed, the survey 
dates did not appropriately span the correct periods to assess for the (local) listed plant species. 

Regardless, the efforts that have gone into this series of screening-levels surveys could have been 
protocol-level surveys completed by experts to definitively assess the site use by listed species. 
Protocol-level surveys are the only means by which a biological scientist can assert a negative 
species finding (absence). The protocol for floristic surveys, even if they had been completed, is 
clear: “a single field season does not constitute evidence(.)” (CDFG 2009; See Table 2 Special-Status 
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Animal Species Reported or With Potential to Occur Near the Event Center and Mixed-Use 
Development Area at Mission Bay Blocks 29-32. P 13.19-15). 

For example, USFWS 2005 Survey Guidance for the CRLF was simply not followed. In cases where 
protocol-level surveys are unavailable, focused species-specific surveys (not to be confused with a 
focused survey that only looks for CNDDB listed species) by experts are the appropriate 
methodological approach. There is no evidence that this approach was followed either. 

The report is silent on any aquatic species use, and on observations (or the absence of observations) 
for the CRLF and WPT. For example, a qualified biologist completing a survey for CRLF would have 
identified that there were, or were not, eggs, egg masses, tadpoles, or frogs visible; and, similarly, 
provide specific identification of the presence or absence of tracks/drag marks at/near basking 
locations for the WPT. The report is entirely silent on the aquatic community, which should have 
included the presence or absence of small fish, macroinvertebrates (aquatic insects), various worm 
species, and other prey sources. These are just a few of the types of observations that should have 
been made and why a follow-on species specific survey is different from a reconnaissance-level 
survey, and, why this precise approach was requested in our original analysis and comments. 

It appears that the analysis uses protocol-level survey citations as inferential indications that these 
methods were applied, where they have not. The Response to Comments reiterates in the footnotes 
our earlier list of protocols and focused survey citations (See BSK 2015), yet again fails to apply these to 
the project as requested: California Native Plant Society (CNPS), 2014. Inventory of Rare and 
Endangered Plants (online edition, v8-02). Sacramento, California. http://www.cnps.org/cnps/ 
rareplants/inventory/ (accessed September 10, 2014). CDFG, 2009. Protocols for Surveying and 
Evaluating Impacts to Special-Status Native Plant Populations and Natural Communities. California 
Natural Resources Agency. November 24. USFWS, 2005. Revised Guidance on Site Assessments and 
Field Surveys for California Red-legged Frog. 

For example, following the above cited protocol explains both why wetlands are special status 
natural communities and how to survey for special status plants [CDFG 2009]: 

“Most types of wetlands and riparian communities are considered special status natural 
communities due to their limited distribution in California. These natural communities often 
contain special status plants such as those described above. These protocols may be used in 
conjunction with protocols formulated by other agencies, for example, those developed by the 
U.S. Army Corps of Engineers to delineate jurisdictional wetlands or by the U.S. Fish and Wildlife 
Service to survey for the presence of special status plants.”  

Furthermore, the survey protocol specifies: 

“It is appropriate to conduct a botanical field survey when: 

Natural (or naturalized) vegetation occurs on the site, and it is unknown if special status plant 
species or natural communities occur on the site, and the project has the potential for direct or 
indirect effects on vegetation; or(.)” (Emphasis added for clarity.) 

Yet, there is no evidence in the record that this special-status plant botanical survey was ever 
completed. The provided screening level effort only apparently reviewed the California Natural 
Diversity Database (CNDDB). Despite the admonition by the protocols, and the CNDDB’s user 
agreement, that the use of the CNDDB is neither a substitute for a careful technical approach or all 
inclusive. For example, per the cited protocol, “every plant taxon that occurs on site is identified to 
the taxonomic level necessary to determine rarity and listing status.” This was not completed, or if it 
was it, was not provided. These comments are simply provided for brief illustration, as it does not 
appear that the biologist intended to assert that the survey was anything more than a 
reconnaissance, as noted in the title. In any case the provided study and the CEQA analysis are not 
sufficient to determine the absence of the identified listed species and of assessing the potential 
environmental impacts on listed species. 
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Fisheries 

For fisheries, the Response and the analyses mischaracterize the site and the designated Critical 
Habitat. The WRA report states that: “[the pond] is not conducive to the survival of steelhead due to 
elevated temperatures and low oxygen conditions evident by the dominance of filamentous algae in 
the depression. Steelhead would not be able to survive conditions such as those present in the 
depression.” While those impressions are self-evident for steelhead trout, which are sensitive to 
environmental factors (and were never asserted by BSK to use the pond in the first place), the report 
makes no mention of the measurement of temperature or dissolved oxygen (DO) and neither of 
these can be visually estimated. Measurement of temperature and DO are easily and commonly 
accomplished in the field.  

The Response, however, conflates these ad hoc field observations for trout with all other “aquatic 
species.” The pond is not clearly suitable habitat for trout. However, there are aquatic plant species 
within the pond, and likely several other organisms, do use the ponds but those observations were 
not reported. Instead, the analysis in the Response makes a claim from literature: “Algae blooms 
occupy the entirety of ponded water within the depression. Such conditions can result in low 
dissolved oxygen concentration that is inhospitable and even lethal to aquatic organisms. “(p. 13.19-
14) There are many kinds of algae, some are toxic, but most are not. However, the field work does 
not identify which algae occupy the pond, the DO concentration or temperature. 

Critical Habitat 

The Responses’ second fisheries analysis goes on at length that aquatic Critical Habitat does not 
include the terrestrial potions of the site, and implies in one case and then contradicts itself later 
that the Bay bordering the site is also not steelhead Critical Habitat. The physical area described in 
the analysis as “excluded” is the surrounding watershed proper and not the Bay, which is 
unambiguously Critical Habitat and specifically the habitat which could be harmed by the project, as 
described in our original analysis (ESA2). There are Bays within the steelhead Critical Habitat analysis 
that have been specifically excluded, such as Suisun, but the provided analysis is simply incorrect for 
San Francisco Bay. See the analysis’ cited NMFS letter: “Critical habitat was designated for CCC 
steelhead on September 2, 2005 (70 FR 52488) and includes PCEs essential for the conservation of 
CCC steelhead. Critical habitat in estuaries is defined by the perimeter of the waterbody as displayed 
on standard 1:24,000 scale topographic maps or the elevation of extreme high water, whichever is 
greater.” (p. 28) The Bay is suitable and occupied habitat for steelhead “Steelhead of this size can 
withstand higher salinities than smaller fish (McCormick 1994), and are more likely to occur for 
longer periods in tidally influenced estuaries, such as San Francisco Bay.” (p. 25)  

Indeed the analysis identifies a single selection from the life history and impact analysis of the NMFS 
letter, ignoring the numerous other passages that describe potential migratory exposure to the site, 
while singularly failing to mention that one of the reasons for listing critical habitat is because 
habitat quality in the Bay had been impacted by projects such as the proposed arena: “Habitat 
degradation in the action area is primarily due to altered and diminished freshwater inflow, 
shoreline development, shoreline stabilization, non-native invasive species, discharge and 
accumulation of contaminants,” (pgs. 37-39 and 40 respectively.) 

There are the very same impacts that we have pointed out related directly to both the site-specific 
risk of contaminants degrading Critical Habitat, as well as clear cumulative effects from the project: 

“The San Mateo HU is located on the coast immediately south of the Golden Gate Bridge and 
includes several small creeks including San Gregorio and Pescadero Creeks.” “The Team concluded 
that these occupied areas contained one or more PCEs (i.e., spawning, rearing, or migratory habitat) 
for this ESU and identified management activities that may affect the PCEs, including agriculture, 
agricultural and non-agricultural water withdrawals, urbanization, non-hydro dams, and road 
building and maintenance.” 

The issue of the Critical Habitat designation, within the Bay is clear: 
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“We now conclude that it is possible to delineate some estuarine areas in California (e.g., the San 
Francisco-San Pablo-Suisun Bay complex, Humboldt Bay, and Morro Bay) that are occupied and 
contain essential habitat features that may require special management considerations or 
protection. Such estuarine areas are crucial for juvenile salmonids, given their multiple functions as 
areas for rearing/feeding, freshwater-saltwater acclimation, and migration (Simenstad et al., 1982; 
Marriott et al. 2002). In many areas, especially the San Francisco Bay estuary, these habitats are 
occupied by multiple ESUs. Accordingly, we are proposing to designate specific occupied estuarine 
areas as defined by a line connecting the furthest land points at the estuary mouth.” 

The Response analysis cites a letter from the National Oceanographic Atmospheric Administration - 
National Marine Fisheries Service (NOAA-NMFS) in an attempt to diminish the perception of the 
possible exposure of the fish to the site, by stating that the population splits its migration mainly to 
the north of the site, when instead it provides a perfect illustration of the sort of trustee agency 
review that should be considered for the project’s impacts on the estuary’s environment, a 
concurrence letter which the applicant has failed to secure. (p. 13.19-21) This is the sort of biological 
analysis (Biological Assessment) and concurrence letter that the project should get to establish its 
potential impacts on a listed fish and its designated Critical Habitat. The Response fails to identify 
that the applicant or Lead Agency can simply request this concurrence from the federal fishery 
agencies and thus settle this issue. 

The analysis attempts to imply that somehow the listed steelhead trout, and its habitat, is somehow 
not germane by the proposed site development. This is despite its identification by NOAA-NMFS as 
using for foraging and migration, these waters having been federally designated Critical Habitat, and 
the listing and designation as a result of its population decline by exposure to development and toxics. 

This logical hand waving is a result of the project’s failure to even identify that it was adjacent to 
occupied critical habitat (see BSK’s prior comments.) Instead, the cited analysis by ESA, now 
attempts to conflate the spawning habitat of the designated stream critical habitat with the project 
site. (ESA 2015)  

For example: “San Mateo Bayside HSA…was excluded from designated critical habitat for Central 
California Coastal steelhead DPS.” The analysis states that its conclusion “is further supported” by 
the finding that the San Mateo Bayside HSA was excluded, as if there was any relevance to that fact. 
We concur that the conditions of those blocks are not suitable for steelhead, they are unlikely to 
have occupied that site after Mission Bay was completely filled in, do not currently live on those 
blocks, and are unlikely to occupy the site until sea level rise/and or the predicted tsunami 
elevations are reached (see also BSK comments). 

Nowhere has anyone attempted to state or otherwise imply that somehow the Mission Bay Blocks 
29-32 are a migratory fish passage, are access to a spawning stream, or are an isolated lake capable 
of holding an steelhead Evolutionary Significant Unit. However, clearly, and without ambiguity, the 
site is adjacent to, and influences both directly and indirectly, designated, occupied, critical habitat. 
Also that, NOAA-NMFS has clearly identified that they migrate and occupy adjacent to the site in the 
San Francisco Bay/Estuary. 

The analysis required to demonstrate the nature and the extent of the project’s impacts to the 
aquatic environment and on listed fish populations under CEQA (IV Biological Resources, a) and their 
critical habitat (IV Biological Resources, f), has not been completed. We understand that there 
remain significant impacts, and that the project should complete a Biological Assessment and submit 
this to the NOAA-NMFS and the California Department of Fish and Wildlife as a part of its analysis to 
either demonstrate that it has no significant impacts, or that it has impacts and has provided suitable 
mitigation, or made a finding of significant and unavoidable impact. 

Sensitive Natural Communities 

Similarly, the Response fails to adequately even define the Sensitive Natural Community at the site, 
completely ignoring the emergent wetland which was specifically identified by its own consultants 
(ESA 2014), as well as our prior analysis assessing Sensitive Natural Communities. Please note that 
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there is limited Response provided for the whole list of BSK-identified communities, but focusing on 
just one: 

“California identifies one of these habitat types as sensitive: Bulboschoenus maritimus (Salt 
marsh bulrush marshes) Alliance, status S33 (S3 = Vulnerable in the state due to a restricted 
range, relatively few populations (often 80 or fewer), recent and widespread declines, or other 
factors making it vulnerable to extirpation from the state.)” (BSK initial comments on the DSEIR.) 

The Response states that the site does not qualify due to a lack of density of Bulboschoenus 
maritimus by simply asserting that the density is not enough, without any supporting analysis and 
then goes on to say that regardless, there is plenty of that particular Sensitive Natural Community in 
the Bay. 

The Response does finally acknowledge that ruderal sites can be habitat for rare plants, but its study 
fails to follow the rare plant protocol identified in its own citations. (See CNPS And CDFG.) In fact, no 
evidence of the qualifications of the surveyor and experience with the listed rare plants is provided. 
Furthermore, the Response provided a specific rebuttal to its own prior comments that ruderal and 
impacted sites might not have rare plants. (p. 13.19-19) Indeed rare plants can be found in many 
settings that are not the historic, pre-urbanization ideal condition, which the Response even 
specifically identifies for one of the species in question, Franciscan manzanita (Arctostaphylos 
franciscana). This species was at a previously unidentified location within freeway median. Yet, even 
this finding of a rare plant in an unlikely, highly disturbed location is apparently not a cautionary 
discovery and the Response sees no need for an appropriate survey. By refusing to complete the 
proper, definitive surveys, and by ignoring documented Sensitive Natural Communities, the project 
has impacts that remain unanalyzed and thus unmitigated. 

Footnotes: 
1 http://www.gsweventcenter.com/GSW_RTC_References/2015_1001_WRA.pdf 
2 http://www.gsweventcenter.com/GSW_RTC_References/2012_1001_ESA.pdf 
3 https://www.dfg.ca.gov/biogeodata/vegcamp/pdfs/natcomlist.pdf 

(Mission Bay Alliance, Thomas N. Lippe, letter, November 2, 2015 [O-MBA20L7-40]) 

_________________________ 

Finally, there needs to be a full protocol-level survey for the listed plants, including San Francisco 
manzanita (Arctostaphytos franciscana) during the appropriate season, to make an identification of 
the site’s plants by an qualified botanist with field experience in the identification of that and other 
local listed species. If special–status species are identified at the site a Worker Environmental 
Awareness Plan should be put into effect. (Mission Bay Alliance, Thomas N. Lippe, letter, November 2, 
2015 [O-MBA20L7-46]) 

_________________________ 

Response to Late Comment BIO-3: Special-status Species and Sensitive Natural 
Communities 
With regard to site surveys, the commenter appears to assert that every site, no matter its 
condition or history, demands that protocol-level surveys be conducted to determine 
whether special status species are present. That is not correct. In the case of the proposed 
project site, reconnaissance level surveys were performed to assess the presence of habitat 
and its suitability or potential to support special status species. The Draft SEIR does not 
assert that reconnaissance surveys are equivalent, essentially or otherwise, to protocol-level 
surveys. Responses BIO-3 and BIO-4 in the RTC document provide an explanation of the 
process by which the project site and its potential to support any of the special status species 
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were assessed. Following industry-standard procedures for evaluating the regional context 
and site-specific conditions, qualified biologist concluded that suitable habitat for special 
status species is not present on the site and that site-specific conditions are biologically 
limited. Protocol-level surveys are not necessary to support this conclusion, nor are they 
warranted given the condition of the site. (Association of Irritated Residents v. County of Madera 
(2003) 107 Cal.App. 4th 1383, 1396-1398 [rejecting petitioner’s argument that a lead agency 
was required to conduct a protocol-level survey].) The commenter provides no additional 
supporting evidence or mechanism by which special status species, particularly aquatic or 
amphibian species, could occupy the water-filled depression, given the origins and history 
of the feature. Therefore, OCII continues to disagree with the commenter that the proposed 
project site has potential to support special status species, or that additional surveys are 
warranted. 

With regard to fisheries, OCII agrees with the commenter that the unsuitability of the 
depression to support steelhead is self-evident. For this reason, measurements of 
temperature or dissolved oxygen (DO) are not warranted, regardless of how easy or 
commonplace they are. 

Regarding critical habitat, the RTC Response BIO-4 (pp. 13.19-19 to 13.19-22) and RTC 
Response HYD-2 (pp. 13.21.-9 to 13.21-14) addressed previously raised comments asserting 
potential contaminants in runoff from the site to adversely affect steelhead critical habitat. 
As explained in those responses, there is no evidence that the proposed project would result 
in such impacts. The commenter does not provide any new evidence that would change the 
conclusion. In addition, RTC Response BIO-4 responded to the commenter’s concerns about 
the possibility of effects of the proposed project on designated critical habitat for steelhead. 
OCII disagrees with the commenter’s position that the proposed project could have an effect 
on critical habitat for steelhead; as explained in previous responses in the RTC Document, 
the project, which is not located in the Bay or directly on its shoreline, would not have any 
effect on critical habitat through any means. Further, as stated in the RTC Response BIO-4, 
“The proposed project site at Mission Bay Blocks 29-32 falls within the San Mateo Bayside 
HSA, which, as part of the 2005 determination (70 FR 52488; September 2, 2005), was excluded 
from designated critical habitat for Central California Coastal steelhead DPS.” (emphasis 
added). For these reasons, consultation with the National Marine Fisheries Service is not 
necessary for the purpose of complying with CEQA. 

With regard to the comments on sensitive natural communities, OCII, in consultation with its 
biological resources consultants, disagrees with this characterization of vegetation in the 
water-filled depression as a sensitive natural community. The RTC Response BIO-5 (pp. 13.19-
37 to 13.19-38) responded to this comment: “The comment’s characterization of the excavations 
on site as salt marsh bulrush marsh is inaccurate. As described in Sawyer, Keeler-Wolf, and 
Evans (2008) salt marsh bulrush marsh consists of communities dominated (>50% relative 
cover) by salt marsh bulrush (Bolboschoenus maritimus) located in seasonally flooded mudflats 
and tidal brackish marshes. Salt grass (Distichlis spicata) and brass buttons (Cotula coronopifolia) 
are by far the dominant species present in the excavations, and therefore the vegetation 
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community present is better characterized as the Distichlis spicata herbaceous alliance, which is 
listed as an S4, and not considered to be limited in distribution and abundance within the 
State. Additionally, this vegetation community is regionally abundant both in areas connected 
to the San Francisco Bay and in areas disconnected from the Bay.” 

The Draft SEIR/Initial Study, as augmented by RTC document Section 13.19, also provides 
the basis for the conclusion that the proposed project site does not provide habitat for special 
status plant species, which is based on background research, site evaluation and lack of 
suitable habitat for plant species with geographic or historic potential to occur.  

Comment O-MBA20L7-46 asserts there should be full protocol-level surveys for the listed 
plants. OCII, in consultation with its biological resources consultants, has determined that 
protocol-level surveys for listed plants are not warranted, based on the foregoing explanation 
of how a lack of suitable habitat exists on the site. In particular, as explained in RTC Response 
BIO-4 (pp. 13.19-19 to 13.19-20), the specifics of soils and geology that are fundamental to the 
occurrence of Franciscan manzanita (Arctostaphylos franciscana) are absent from the site. 
Furthermore, it would be plainly evident to any qualified biologist conducting a 
reconnaissance survey of the proposed project site whether a perennial shrub meeting the 
particular and recognizable characteristics of any manzanita were present on the site. Having 
eliminated this possibility through such surveys, no further surveys are warranted. 

_________________________ 

Issues Raised by Late Commenters on Avian Impacts 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA20L7-42 O-MBA20L7-45   

_________________________ 

Response BIO-6: Avian Impact 

Foraging habitat losses are dismissed out of hand, despite various consultant’s bird observations, and a 
specific assessment of available replacement habitat provided by BSK in its comments. (p. 13.19-30, 
13.19-47 and 48) Then the Response analysis goes on to identify that replacement habitat is going to 
be made available by the project: “…while not included under the project purview, the adjacent, 
planned Bayfront Park will likely include landscaped and natural areas that offer similar or improved 
foraging and cover opportunities for local birds that would offset any perceived habitat loss associated 
with the proposed project development.” It appears that despite its protestations, the Project is 
attempting to mitigate for its impacts without disclosing the impact, thresholds, and the details of the 
relevant Mitigation and Monitoring. (p. 13.19-38 and 13.19-47 and 48) 

Incremental, cumulative impacts to wetlands, foraging, and nesting habitat are exactly why CEQA 
has a cumulatively considerable analysis in order to identify and mitigate these losses. Even then, 
where the project identifies it could directly kill birds through its construction impacts, it still gets 
that mitigation wrong for ground nesting birds. (Mission Bay Alliance, Thomas N. Lippe, letter, 
November 2, 2015 [O-MBA20L7-42]) 

_________________________ 
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The sole mitigation for the loss of the water and wetlands, habitat and Biological Resources, is as 
follows: (Initial Study Section E13) 

M-BI-4a: Preconstruction Surveys for Nesting Birds To the extent practicable, vegetation 
removal and grading of the site in advance of new site construction shall be performed between 
September 1 and January 31 in order to avoid breeding and nesting season for birds. If these 
activities cannot be performed during this period, a preconstruction survey of onsite vegetation 
for nesting birds shall be conducted by a qualified biologist. (Emphasis added.) 

Onsite vegetation is an inappropriate and overly narrow distinction. Birds nest on the ground as well as 
in shrubs and grasses, including species such as the previously identified juvenile killdeer (Charadrius 
vociferous) and Canada geese (Branta canadensis) which were observed at the site. Even the prior 
Response Section identifies that all birds nesting at the site should be protected from construction 
impacts: “Potential impacts to urban birds protected under the Migratory Bird Treaty Act and nesting 
in the excavations or vegetation within the entirety of project site are mitigated by implementation of 
Mitigation Measure M-BI-4a (Preconstruction Surveys for Nesting Birds), as discussed in the Initial 
Study for non-special-status wildlife. (See Initial Study, pp. 81-83.)” (p. 13.19-37) Although it also fails to 
identify the unvegetated, non-excavated areas, which comprise the majority of the site. (Mission Bay 
Alliance, Thomas N. Lippe, letter, November 2, 2015 [O-MBA20L7-45]) 

_________________________ 

Response to Late Comment BIO-4: Avian Impacts 
The commenter states that the wording of Mitigation Measure M-BI-4a is "overly narrow" 
with respect to appropriate pre-construction survey for nesting birds. OCII disagrees. The 
comment mischaracterizes the mitigation measure. The commenter’s interpretation of the 
mitigation measure is inconsistent with the intent of the measure and would not be applied 
by a qualified biologist conducting the preconstruction surveys. The reference to “onsite 
vegetation” does not mean that only nests within vegetation must be considered. The 
existing site conditions consists of two paved parking lots in the north and west portions of 
the site and the remainder of the site consists of an undeveloped ruderal lot. A qualified 
biologist conducting preconstruction surveys would surveys all areas where nesting could 
occur onsite, including areas of the site where ground nesting birds might nest such as slight 
topographical depressions, as part of standard professional practice. 

The SIER does not attempt to mitigate impacts to bird species by noting that Bayfront Park 
will provide foraging and cover opportunities for local birds. As explained in the SEIR and 
RTC Document, the project would not have a significant impact on habitat for bird species, 
and therefore no mitigation is required. The RTC Document notes that the bird species 
observed foraging onsite are common to San Francisco and would continue to be supported by 
vegetation communities and water features in the project vicinity, including foraging and 
cover opportunities at Bayfront Park. (RTC Document, pp. 13.19-38; 13.19-47 to 13.19-48.)  

_________________________ 
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SECTION 16: RESPONSES TO LATE COMMENTS ON GEOLOGY 

The comments and corresponding responses in this section cover topics analyzed in the 
Initial Study, Section E.14, Geology and Soils, which is included in Appendix NOP-IS of the 
SEIR, as augmented in RTC document Section 13.20. These include topics related to: 

• Issue GEO -1: Geology Approach to Analysis, Tiering 
• Issue GEO-2: Reliance on Building Code Requirements and Emergency Response 

Issues Raised by Late Commenters on Geology Approach to Analysis, Tiering 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA16S6-6    

_________________________ 

6. Geology and Soils 

According to the FSEIR, all the concerns raised by the public can be addressed in the future by 
application of regulatory requirements. Furthermore, the FSEIR explains that design detail can be 
developed after certification of an EIR. Taking the theory advanced in the FSEIR to its logical 
conclusion, it would appear unnecessary to analyze impacts related to Geology and Soils at all.1 This 
begs the question of what the purpose of an EIR, which is to:  

Identify the significant effects on the environment of a project, to identify alternatives to the 
project, and to indicate the manner in which those significant effects can be mitigated or avoided. 

(Pub. Resources Code, § 21002.1, subd. (a).) The implementing CEQA Guidelines then describe how 
an EIR should consider and discuss significant impacts of a project. (CEQA Guidelines, § 15162.) To 
assist in that process, the Office of Planning and Research has also provided a sample checklist in 
CEQA Guidelines Appendix G for Geology and Soils, among other impacts. 

The 1998 SEIR did include a detailed analysis of then-existing conditions and then-existing standards as 
they applied to the land uses contemplated in the Mission Bay Plan area. As explained elsewhere, the 
1998 SEIR did not analyze any development such as the Arena and Entertainment Center. Comments on 
the current DSEIR explain that the currently proposed use is completely different than the previously 
contemplated uses for the site. Additionally, standards regarding seismic safety and construction 
methodology have changed since 1998. Last, the actual conditions on the site have changed, as large 
quantities of contaminated soil were removed from the site, and 80,000 cubic yards of other (apparently 
also contaminated) materials were backfilled into the site from elsewhere in Mission Bay. 

According to the City’s interpretation of CEQA, all of these details can be addressed after 
certification of the EIR. This approach, however, skips over the analysis and mitigation process that is 
essential to the EIR process. In this case, that process occurred in 1990 and 1998, and as essentially 
accepted in the FSEIR, the applicable standards are very different now as compared to at that time. 
Relying on this outdated analysis, as updated by numerous documents prepared outside of the 
public review process and outside the current SFEIR fails to meet the informational purposes of 
CEQA. While tiering is permissible in certain circumstances, its use in these circumstances defeats 
the public information purposes of CEQA. 

Though it did not specifically address the same tiering issues as are present here, the California 
Supreme Court’s opinion in Vineyard Area Citizens for Responsible Growth, Inc. v. City of Rancho 
Cordova (2007) 40 Cal. 4th 412, 443 is instructive: 

The audience to whom an EIR must communicate is not the reviewing court but the public and 
the government officials deciding on the project. That a party’s briefs to the court may explain 
or supplement matters that are obscure or incomplete in the EIR, for example, is irrelevant, 
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because the public and decision makers did not have the briefs available at the time the project 
was reviewed and approved. The question is therefore not whether the project’s significant 
environmental effects can be clearly explained, but whether they were. 

Here, the analyses in the 1990 and 1998 are no longer pertinent. The City admits that none of the 
mitigation measures developed during that time even apply now. Subsequent brief descriptions in the 
IS/NOP also fail to characterize the full nature and extent of the seismic and other hazards that will 
result from construction of the Project. Now, the FSEIR includes yet additional analysis and information 
regarding how impacts related to Geology and Soils will be addressed later through regulatory 
processes alone. This review process does not clearly explain the effects of the Project to the public.2 

In addition to this overarching flaw in the City’s approach to analyzing impacts related to Geology 
and Soils, BSK Associates has also prepared a technical memorandum responding to several of the 
responses provided in the FSEIR concerning Geology and Soils and related Hydrological impacts from 
tsunami and sea level rise risks. (BSK Geology Report attached as Exhibit 2.) This additional 
information further demonstrates the need to prepare a stand-alone, publicly comprehensible 
analysis of these environmental impacts prior to making any decision about the Project. 

In summary, the information submitted by the Alliance constitutes substantial evidence of a fair 
argument that the Project will have a significant adverse Geology and Soils impacts. In the 
alternative, per CEQA section 21166 and CEQA Guidelines section 15162, the facts described above 
constitute a change in circumstances since the 1998 SEIR involving, and significant new information 
showing, a new significant effect not previously analyzed in the 1998 SEIR. Under either standard, 
the City must prepare and circulate for public comment an environmental impact report to review 
the Project's impacts concerning geology and soils. 

Footnote: 
1 Indeed, there have been efforts to alter CEQA so that there would be no need to analyze an impact at all if there 

was an applicable regulatory standard. This “standards-based” approach to CEQA “reform” was abandoned after 
one of its main champions, former Senator Michael Rubio, resigned from the Legislature to take a government-
affairs job with Chevron in early 2013. 

2 This same deficiency applies to all of the resource areas for which there was no new analysis in the DSEIR. 

(Mission Bay Alliance, Soluri Meserve, letter, November 2, 2015 [O-MBA16S6-6]) 

_________________________ 

Response to Late Comment GEO-1: Approach to Analysis, Tiering 
The commenter states that the approach reflected in the Final SEIR improperly allows for the 
development of design details after certification of the EIR. This approach, according to the 
commenter, would obviate the need for any analysis of the project’s impacts on geology and 
soils. 

OCII disagrees. The Final SEIR does not ignore impacts related to geology and soils. The 
Initial Study / Notice of Preparation (IS/NOP) explains why these impacts were adequately 
addressed in the 1990 and 1998 Program EIRs. (IS/NOP, pp. 84-93.) OCII did not receive 
comments on the IS/NOP’s discussion of geology and soils during the scoping period 
following distribution of the IS/NOP. OCII did receive comments on geology and soils in 
letters submitted on the Draft SEIR. The Final SEIR includes these comments, as well as 
OCII’s responses. (See Final SEIR, Chapter 13.20.) 

The IS/NOP and the responses to comments explain the building codes and regulatory 
requirements with which building designs must comply. Under CEQA, the EIR must 
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contain sufficient information to enable the lead agency to determine whether the project’s 
impacts will be significant. The development of final building or structural designs is not 
required in order to provide this level of information. (See Oakland Heritage Alliance v. City of 
Oakland (2011) 195 Cal.App.4th 884, 910 [application of seismic codes sufficient to address 
geologic hazards in seismically active area where office buildings would be located]; City of 
Maywood v. Los Angeles Unified School Dist. (2012) 208 Cal.App.4th 362, 411-412 [compliance 
with regulatory standards as adequately addressing hazardous materials at school site]; Dry 
Creek Citizens Coalition v. County of Tulare (1999) 70 Cal.App.4th 20, 25-28 [final design of 
diversion structures not required]; California Oak Foundation v. Regents of the University of 
California (2010) 188 Cal.App.4th 227, pp. 269-271 [rejecting claim that project description 
was too vague because description included sufficient information to assess whether 
impacts would be significant].) 

The commenter states that the proposed event center is a different use than the use that was 
anticipated and analyzed in the 1990 and 1998 Program EIRs. The IS/NOP analyzed the 
proposed project’s impacts in each resource area to determine whether the proposed project 
would result in impacts that were not analyzed in the 1990 and 1998 Program EIRs. The 
IS/NOP thus served to focus the analysis in the Draft SEIR on those resource areas where 
further analysis would be appropriate. OCII did not receive comments on the IS/NOP asking 
OCII to broaden the scope of its analysis to address geology and soils. The Draft SEIR 
analyzed in detail the following resource areas: plans and policies; transportation; noise and 
vibration; air quality; greenhouse gas emissions; wind and shadow; utilities and service 
systems; public services; hydrology and water quality; growth inducing impacts; and 
alternatives. After OCII circulated the Draft SEIR for public review and comment, OCII 
received comments requesting further analysis of additional resource areas, including (for 
example) geology and soils. The Final SEIR provides detailed responses to these comments. 

The commenter cites two events that have occurred since 1998 that warrant further analysis: 
(1) different seismic standards, and (2) the excavation of contaminated soil and import of 
other soil.  

(1) Seismic safety standards have changed since 1998. Those changes include standards 
applicable to uses that involve public assemblies. This issue is discussed at length in 
RTC Section 13.20.2. This response identifies the seismic standards with which the event 
center and other building plans must comply. Compliance with these standards will be 
determined by the San Francisco Department of Building Inspection based on a site-
specific geotechnical evaluation. Compliance with these requirements will ensure that 
seismic hazards are addressed. This process has been in place in the Mission Bay Plan 
area since its inception. For additional information on geologic hazards, including 
seismicity, please see Response to Late Comment GEO-2 in Section 16 of this Exhibit D. 

(2) Contaminated soils are present on the site. Some of the contaminated soils on the site are 
present due to backfilling that occurred after 1998. This issue is discussed in RTC 
Section 13.22.4. The applicant has performed a Phase II investigation that characterizes 
the presence of hazardous materials at the site. This information is considered sufficient 
for purposes of addressing whether impacts associated with contaminated soils are 
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significant under CEQA. Compliance with the Mission Bay Risk Management Plan and 
Article 22A of the San Francisco Health Code (Maher Ordinance) will avoid potential 
impacts associated with the presence of hazardous materials at the site. The applicant 
has submitted a Site Mitigation Plan and a Dust Monitoring Plan to demonstrate how 
the site will be managed to avoid significant impacts associated with the presence of 
hazardous materials. The City Health Department has reviewed and approved these 
plans in compliance with Article 22A. For additional information, please see Response to 
Late Comment HAZ-1 in Section 18 of this Exhibit D. 

The commenter states the Final SEIR does not provide sufficient information to meet the 
requirements set forth in the California Supreme Court’s decision in Vineyard Area Citizens 
for Responsible Growth, Inc. v. City of Rancho Cordova (2007) 40 Cal.4th 412. In that case, the 
Court criticized the respondent agency for piecing together information in the agency’s 
briefs filed with the court in an effort to plug informational gaps in the agency’s record.  

In this case, by contrast, the information on geology and soils does not appear in briefs filed 
by OCII. Rather, that information appears in the 1990 and 1998 Program EIRs, the IS/NOP, 
and in responses to comments on the Draft SEIR, all of which are available to the public and 
to decisionmakers. The SEIR cites the reports and other documents that provide the 
information upon which this analysis is based. All of these reports and other documents are 
available in OCII’s administrative record, which is posted on the AB 900 web site for the 
project. Because geology and soils have been addressed in three different EIRs, the 
“substantial evidence” standard of review (rather than the “fair argument” standard of 
review cited by the commenter) applies with respect to this analysis. For more information 
on “tiering” and on OCII’s reliance on the 1990 and 1998 Program EIRs, please see Section 3 
of this Exhibit D (Issue ERP-2: Tiering). 

_________________________ 

Issues Raised by Late Commenters on Reliance on Building Code Requirements and 
Emergency Response 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA16S6-12    

_________________________ 

1. Response GE0-1, page 13.20-10 states "The 2014 Langan Treadwell Rollo (LTR) Geotechnical 
Evaluation provides recommendations regarding foundation and building design in order to 
comply with applicable codes. These recommendations will be incorporated into the design of 
the event center and other buildings, including the sub-surface facilities and the designs will be 
submitted to the DBI for its approval." On page 11 of the 2014 LTR report included the following 
"The conclusions and recommendations presented herein are preliminary and should not be 
relied upon for design." Therefore, the 2014 LTR cannot be used for design. Design features 
which may be required for Geotechnical Engineering purposes, that have not been confirmed 
may be highly variable and may result in significant environmental impacts. For illustration a 
design that calls for a deep foundation on drilled piers/piles has dramatically different impacts 
than a design that uses soil densification or in-situ treatments. 
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2. Response GE0-1, page 13.20-12 states "Seismic design provisions of current building codes 
generally prescribe minimum lateral forces, applied statically to the structure, combined with 
the gravity forces of dead and live loads. Therefore, structures designed in accordance with the 
San Francisco Building Code are designed to: (1) resist minor earthquakes without damage, 
(2) resist moderate earthquakes without structural damage but with some nonstructural 
damage, and (3) resist major earthquakes without collapse but with some structural as well as 
nonstructural damage." This statement is not correct and does not apply to sites, such as 
Mission Bay Blocks 29-32, that are located on soft soils or liquefiable soils. Seismic response of 
structures located on soft or liquefiable soils is non-linear and requires a site specific seismic 
response analysis (See ASCE 7-10, Section 20.3.1}. 

3. Numerous responses throughout Section 13.20, presented local and state building code 
requirements as mitigation measures for various geologic hazards that are present at the site. 
This approach of utilizing design level mitigation that will be prepared at a later date, may be a 
valid method for a simple project located on stiff soils where changes in design have minor 
impact. The proposed structure is highly complex, with problematic subsurface conditions that 
will require significant ground modifications that could themselves have potentially significant 
impacts on the surrounding area. Based on the size and complexity of the structure, the impacts 
and cumulative impacts need to be determined during the CEQA process such that the impacts 
of the building methods can be fully evaluated. See #1 for a construction related example that 
may have variable environmental impacts. 

4. GE0-2 page 13.20-18, states "Further, as discussed in more detail in Section 13.22, Hazards and 
Hazardous Materials, Response HAZ-3, San Francisco emergency response procedures and 
evacuation routes are addressed in Impact HZ-3 of the Initial Study (pp. 119 through 121). As 
summarized in that impact analysis, the City has a published Emergency Response Plan dated 
2010 and prepared by the Department of Emergency Management subsequent to publication of 
the 1998 Mission Bay FSEIR as part of the City's Emergency Management Program." Our review 
of the reference provided, did not disclose any method or actions that the City or County could 
take or has taken to prevent geohazard impacts, such as liquefaction induced sand boils that 
may develop along the surface streets surrounding the project. Sand boils that may occur during 
an earthquake could result in significant settlements that would render the roads unusable for 
evacuation or emergency response. This issue has not been evaluated and considering that 
18,000 people may be trying to evacuate from the area into unusable roads, this is a significant 
impact that has not been addressed. State and local building codes do not have provisions for 
evaluating and mitigating liquefaction hazards to may occur under roadways, therefore utilizing 
building codes during the design phase to address this issue would not be effective. 

5. GE0-2 page 13.20-18, states "The required extent of removal and replacement with engineered 
fill would be determined on the basis of the site-specific geotechnical investigation discussed on 
p. 87 of the Initial Study and would be conducted in accordance with the Site Permit process 
described in Response GE0-1." See our response #3 above. 

6. GE0-3 pages 13.20-20 to 13.20-21, See our response #3 above. 

7. GE0-4 pages 13.20-21 to 13.20-23, See our response #3 above. 

(Mission Bay Alliance, Soluri Meserve, letter, November 2, 2015 [O-MBA16S6-12]) 

_________________________ 

Response to Late Comment GEO-2: Reliance on Building Code Requirements and 
Emergency Response 
This comment letter has seven individually numbered items, which are addressed as 
indicated below. 



Page D-308 
Appeal of Final SEIR Certification, Exhibit D 

Responses to Late Comments 
Event Center and Mixed-Use Development at Mission Bay Blocks 29-32 

 

Reliance on Building Code Requirements (Item Numbers 1 and 2 of Comment Letter) 
The commenter contends that the seismic design provisions of the current San Francisco 
Building Code referenced in Response GEO-1 of the RTC document (Section 13.20.2) do not 
apply to sites such as the project site that are located on soft or liquefiable soils. Instead, the 
commenter indicates that a site specific seismic response analysis is required in accordance 
with Section 20.3.1 of the American Society of Civil Engineers/Structural Engineering 
Institute design standard “Minimum Design Loads for Buildings and Other Structures” 
(ASCE/SEI 7-10). The comment also states that the responses provided in Section 13.20 of the 
RTC document refer to building code requirements as mitigation measures. In addition, the 
commenter states that due to the caveats included in the geotechnical evaluation, the 
preliminary geotechnical evaluation cited in the Initial Study cannot be relied on for project 
design. 

Response GEO-1 of the RTC document (Section 13.20.2) provides information to augment 
and support the conclusion of the Initial Study that geologic and seismic impacts of the 
proposed project would be less than significant with compliance with the requirements of 
the San Francisco Building Code, including completion of a site specific geotechnical 
investigation (see Impact GE-2, pp. 86 and 87 of the Initial Study). As discussed in RTC 
Response GEO-1, compliance with all requirements of the San Francisco Building Code is 
ensured and enforced through the Site Permit process implemented by the San Francisco 
Department of Building Inspection.3 Requirements related to assessment of liquefaction 
hazards, including compliance with the standards specified in ASCE/SEI 7-10, are addressed 
on pp. 13.20-10 and 13.20-11 of the RTC document. The discussion of Earthquake Design 
Requirements on p. 13.20-11 further references compliance with Section 20.3.1 of ASCE/SEI 
7-10. Response GEO-3, Section 13.20.4 of the RTC document, further clarifies San Francisco 
Building Code requirements regarding design requirements to alleviate the effects of 
liquefaction.  

Regarding the commenter's concern that the preliminary geotechnical evaluation will be 
relied upon for project design, the SEIR’s use of the information in the preliminary 
geotechnical evaluation for CEQA review does not imply that the information would be 
used for detailed project design. As discussed in the Project Description (pp. 3-46 and 3-48 of 
the SEIR), the proposed structures would be supported on deep foundations utilizing drilled 
augercast piles; soil improvements are not proposed. The preliminary geotechnical 
investigation includes a preliminary recommendation that the piles should gain support in 
underlying competent soils (dense sands or bedrock) and be designed to withstand the 
anticipated lateral pressures. The environmental effects related to construction of this 
foundation system are addressed in many environmental topics analyzed in the SEIR, 
including Noise and Vibration and Geology and Soils. As discussed in Response GEO-1 of 
the RTC document (Section 13.20.2), the recommendations of the preliminary geotechnical 
evaluation would be appropriately expanded upon in the site specific geotechnical 

                                                           
3  City and County of San Francisco Department of Building Inspection, Administrative Bulletin AB-032, 

Site Permit Processing. June 4, 2012. 
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investigation conducted in accordance with Section 1803 of the San Francisco Building 
Code.4 This site specific geotechnical investigation would identify geologic hazards and 
seismic conditions that must be addressed in the project design. The geotechnical 
recommendations and subsequent design of the foundation and structural systems of the 
proposed structures would be subject to review and approval by the DBI in accordance with 
the Site Permit process discussed in Response GEO-1 of the RTC document (Section 13.20.2).  

Building Code Requirements as Mitigation Measures (Item Numbers 3, 5, 6, and 7 of Comment 
Letter) 
Under CEQA, impacts related to seismic phenomena such as ground shaking and 
seismically-induced ground failure (including liquefaction, lateral spread, and seismically-
induced settlement) would be significant if the project would expose people or structures to 
potential substantial adverse effects related to these hazards. Compliance with the above 
requirements that are enforceable through DBI’s Site Permit process would ensure that 
people and structures would not be exposed to such adverse effects. Therefore, the 
requirements are not mitigation measures, rather they are enforceable and mandatory 
regulatory requirements that would ensure that significant adverse geologic and seismic 
impacts are avoided. While the extent of soil excavation could be different than originally 
anticipated, the potentially adverse geologic effects of soil excavation (including settlement 
from excavation and construction-related dewatering) would be appropriately addressed by 
implementation of the recommendations of the site-specific geotechnical report and 
compliance with the San Francisco Building Code requirements as discussed in Impact GE-3 
of the Initial Study (see pp. 88 through 91). 

As discussed in Response GEO-1 of the RTC document (Section 13.20.2), numerous CEQA 
cases support the methodology used in Impacts GE‐1 and GE-3 of the Initial Study (pp. 86 
through 91) for assessing geologic and seismic impacts. One in particular, Oakland Heritage 
Alliance, supra, 195 Cal.App.4th 884, is worth discussing at length. There, the court upheld an 
EIR that relied on compliance with existing Building Code requirements in finding seismic 
impacts would be mitigated to a less‐than‐significant level. The proposed project consisted 
of a plan to construct a complex of office buildings in a seismically active area; specific 
building designs had not been prepared. The EIR included a discussion of Building Code 
requirements intended to promote structural safety in the event of an earthquake. (Id. at 
pp. 908‐909.) The EIR explained that, as part of its investigation of seismic impacts, the 
developer had conducted a preliminary geotechnical investigation to determine overall 
engineering feasibility and to inform the preliminary designs. (Id. at p. 892.) The EIR 
required that before the issuance of a building permit for any portion of the project site, the 
developer would submit a design level investigation for the project that would “be in 
accordance with applicable City ordinances and policies and consistent with the most recent 
version of the California Building Code, which requires structural design that can 
accommodate ground accelerations expected from known active faults.” (Id. at pp. 890‐892.) 
The court noted that the Building Code and city regulations required investigation and 

                                                           
4  City and County of San Francisco Department of Building Inspection, Information Sheet, Geotechnical 

Report Requirements. May 20. 2015. 
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recommendations to avoid seismic hazards. (Ibid.) The court concluded that compliance 
with the building code and other regulatory provisions, in conjunction with a geotechnical 
investigation, provided substantial evidence that the mitigation measures specified in that 
EIR would reduce seismic impacts to a less than significant level. 

In this case, compliance with the San Francisco Building Code requirements and related 
permit conditions is mandatory. It is therefore reasonable to assume that the proposed 
project will comply with these requirements. (Oakland Heritage Alliance v. City of Oakland 
(2011) 195 Cal.App.4th 884 [holding it was reasonable for agency to expect that 
environmental regulations would be followed].) Moreover, although they are not project‐
specific mitigation measures, these existing regulatory requirements are included in the 
Mitigation Monitoring and Reporting Program (MMRP) approved by OCII for the proposed 
project. (See MMRP, pp. 57-58.) These requirements further ensure that these requirements 
are complied with. (Pub. Resources Code, § 21081.6, subd. (a); Lincoln Place Tenants Assn. v. 
City of Los Angeles (2007) 155 Cal.App.4th 425, 446.) 

Emergency Response Procedures (Item Number 4 of Comment Letter) 
The commenter states the City and County of San Francisco (CCSF) Emergency Response 
Plan does not include any measures to address geohazards such as liquefaction-induced 
sand boils that may develop along surface streets surrounding the project, making the roads 
unusable for evacuation and emergency response purposes. Note that the effect of 
geohazards on city streets is not an impact of the proposed project. While streets in the 
vicinity of the proposed project could potentially experience some damage in the event of a 
major earthquake, which could affect access for emergency response vehicles and for 
evacuation, the City’s Emergency Response Plan5 (dated 2010 and prepared by the 
Department of Emergency Management subsequent to publication of the 1998 Mission Bay 
FSEIR) accounts for this. Specifically, the Transportation Annex6 describes the procedures 
for assessment, identification of temporary alternative solutions, and restoration of damage 
to transportation systems, facilities and infrastructure due to an emergency incident. There 
are numerous streets providing access to the project site, including Terry A. Francois 
Boulevard, Third Street, 16th Street, and South Street. Therefore alternative access and 
evacuation routes would be available in the event that one of the major arterials was 
inaccessible as a result of earthquake damage. Therefore, the project would not result in 
adverse effects related to emergency evacuation as concluded in Impact HZ-3 of the Initial 
Study (pp. 119 through 121) and supported by Responses GEO-2 and HAZ-8 of the RTC 
document (Sections 13.20.3 and 13.22.9). 

_________________________ 

                                                           
5  San Francisco Department of Emergency Management, City and County of San Francisco Emergency 

Response Plan, December 2010. Available at: http://www.sfdem.org/modules/
showdocument.aspx?documentid=1455. Accessed on November 11, 2015. 

6  San Francisco Department of Emergency Management, City and County of San Francisco Emergency 
Response Plan, ESF#1: Transportation Annex. Available at http://www.sfdem.org/modules/
ShowDocument.aspx?documentid=838. Accessed on November 11, 2015. 
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SECTION 17: RESPONSES TO LATE COMMENTS ON HYDROLOGY AND WATER QUALITY 

The comments and corresponding responses in this section cover topics related to 
hydrology and water quality. These topics are analyzed in the SEIR, Section 5.9 Hydrology 
and Water Quality as well as in the Initial Study, Section E.15, Hydrology and Water Quality 
(Appendix NOP-IS of the SEIR), as augmented in RTC document Section 13.21. These 
include topics related to: 

• Issue HYD-1: NPDES Permit Compliance 
• Issue HYD-2: Tsunami Risk 
• Issue HYD-3: Water Quality of Stormwater Runoff 
• Issue HYD-4: Water Quality, Interim Wastewater System Improvements 
• Issue HYD-5: Water Quality Regulatory Framework 

Issues Raised by Late Commenters on NPDES Permit Compliance  
This response addresses all or part of the following comments, which are quoted below: 

O-MBA20L7-7 O-MBA20L7-36 O-MBA21L8-2 PH2-Lippe-2 

_________________________ 

B. The Responses to Comments Hyd-3 - Hyd-6 are Inadequate. 

My July 24, 2015 comment letter regarding hydrology, water quality and biological impacts observed 
that the DSEIR’s heavy reliance on City compliance with its NPDES permit to ensure the Project’s 
combined stormwater and sewage impacts are less than significant is an unsupported assumption. 
The RTC simply repeats this unsupported assumption many, many times. Some examples follow. 

Implementation of these actions in compliance with the requirements of the NPDES permit 
would ensure that water quality impacts would be less than significant. 

(RTC at p. 13.21-17.) 

It is reasonable to conclude that compliance with the Bayside NPDES permit would not result in 
adverse water quality effects because the permit specifies discharge prohibitions, dry-weather 
effluent limitations, wet-weather effluent performance criteria, and receiving water limitations 
that are protective of the beneficial uses and associated water quality objectives for San 
Francisco Bay, the receiving water. Monitoring and reporting requirements to demonstrate 
compliance with water quality objectives are also specified in the permit. 

(RTC at p. 13.18.) 

Compliance with these plans, policies, and water quality criteria and objectives as enforced 
through the Bayside NPDES permit ensures that discharges of treated effluent from the SEWPCP 
are protective of water quality in San Francisco Bay. Therefore, compliance with the Bayside 
NPDES permit effluent and receiving water limitations is protective of water quality and it is 
appropriate to use the requirements of the NPDES permit as a threshold of significance for 
effluent discharges from the SEWPCP. Using this threshold, the SEIR properly concluded that 
water quality impacts related to effluent discharges from the SEWPCP are less than significant as 
described in Impact HYD-6 (pp. 5.9-33 to 5.9-41). 

(RTC at p. 13.21-19.) 

My previous comment requested that the City support this assumption with evidence. The RTC fails to 
do so. Therefore, the Alliance has gathered that evidence, and it shows the City has a continuous, 
consistent, and pervasive pattern of violating its NPDES permits. Exhibit M, attached, details these 
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violations. Therefore, the SEIR’s assumed basis for finding water quality impacts less than significant is 
false. 

My July 24, 2015 comment letter regarding hydrology, water quality and biological impacts observed 
that the DSEIR’s threshold of significance for the effect of untreated wastewater discharges to the 
Bay, which consists of limiting such discharges to 10 per year, ignores the quantity and duration of 
such discharges. The response stresses the work the City must do to prevent municipal wastewater 
from degrading water quality in the Bay, stating: 

As described in the permit, and on p. 5.9-20 of the SEIR, the SFPUC must implement the 
following nine minimum controls in accordance with the Combined Sewer Overflow Policy to 
reduce the frequency of combined sewer discharges and their effect on receiving water quality: 
1. Conduct proper operation and regular maintenance programs for the combined sewer system 
and combined sewer discharge outfalls; 
2. Maximize the use of the collection system for storage; 
3. Review and modify pretreatment programs to minimize the effect of non-domestic discharges 
to the collection system; 
4. Maximize flow to the SEWPCP and North Point Facility for treatment; 
5. Prohibit combined sewer discharges during dry weather; 
6. Control solids and floatable materials in combined sewer discharges; 
7. Develop and implement a pollution prevention program focused on reducing the effect of 
combined sewer discharges on receiving waters; 
8. Notify the public of combined sewer discharges; and 
9. Monitor to effectively characterize combined sewer discharge effects and the efficacy of 
combined sewer discharge controls. 
These controls represent the best conventional and best available technology economically 
achievable as required under the Clean Water Act. The City is currently implementing these 
controls as required by the Combined Sewer Overflow Control Policy. 

(RTC at p. 13.21-26.) This is all good and important work, but it is non-responsive to the Alliance’s 
comment. The fact that these measures are the best the City can, or is legally required to do, is not 
relevant to whether the impact is significant. It may be relevant to whether further mitigation of the 
impact is feasible or effective, but these considerations cannot affect whether the impact is deemed 
significant. 

The top two paragraphs on page 13.21-27 of the RTC assert that all waste water is treated. 

This is beside the point that the City anticipates and is allowed by its NPDES permit up to 10 
discharges per year of waste water subject to only primary, rather than secondary, treatment.  

The RTC appears to reject the Alliance’s comment that the SEIR ignores duration and quantity, not just 
frequency, of the 10 discharges per year on grounds the NPDES permit does not address the duration 
and quantity of these discharges. But the issue here is whether impacts on Bay water quality are 
significant. CEQA does not allow the use of the NPDES permit terms as an absolute proxy for that 
determination. (Mission Bay Alliance, Thomas N. Lippe, letter, November 2, 2015 [O-MBA20L7-7]) 

_________________________ 

HYD-4 Changes in Effluent Quality 

The respondent has simply laid out the statutory implications of failing to meet the terms of the 
NPDES permit. There is no evidence or guarantee that the terms will be met, and what steps would 
be needed to avoid the environmental impacts if they are not met. (Mission Bay Alliance, Thomas N. 
Lippe, letter, November 2, 2015 [O-MBA20L7-36]) 

_________________________ 
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Finally, I note that the vast majority of the volume of documents submitted for today’s hearing 
consists of the documentary history of the City’s violations of its NPDES permits (see Exhibit M). This 
submission reflects the fact that my July 24, 2015 comment letter regarding hydrology, water quality 
and biological impacts observed that the DSEIR’s heavy reliance on City compliance with its NPDES 
permit to ensure the Project’s combined stormwater and sewage impacts are less than significant is 
an unsupported assumption. My previous comment requested that the City support this assumption 
with evidence. The RTC fails to do so. Therefore, the Alliance gathered that evidence (contained in 
Exhibit M), and it shows the City has a continuous pattern of violating its NPDES permits. (Mission 
Bay Alliance, Tom Lippe, email, November 3, 2015 [O-MBA21L8-2])  

_________________________ 

With respect to your finding that the EIR complies with CEQA, it turns out it doesn't for lots of 
reasons. One of those reasons has to do with the fact that the EIR took the position that compliance 
with the City's NPDES permit, which is a water-quality permit, would ensure no water-quality 
impacts of significance. 

Well, I objected and said you have to prove that you comply. And the Response to Comments said, 
Well, we comply. 

So, we got the Water Board enforcement files, which are five binders of ten years of noncompliance 
by the City. So, that simply is not a proper basis to find that there would be no significant effect on 
water quality. So, I'd like to give you those binders. 

(Binders submitted to staff.) 
There's also my comment letter on the EIR, which is in two binders, with Exhibits A through S.  
(Binders submitted to staff.) (Thomas N. Lippe, Transcript, November 3, 2015 [PH2-Lippe-2]) 

_________________________ 

Response to Late Comment HYD-1: NPDES Permit Compliance 
The commenter reiterates issues previously submitted on the Draft SEIR regarding 
compliance with existing NPDES permits as adequate to protect water quality, which was 
addressed in Response HYD-4 (Section 13.21, pp. 13.21-18 to 13.21-21) of the RTC document. 
As part of this follow-up comment, the commenter has also submitted records of San 
Francisco NPDES permit violations. The following response provides additional explanation 
why the SEIR conclusion of less-than-significant water quality impacts is appropriate. 

Combined Sewer Discharges 
San Francisco's sewer system was constructed and is operated consistently with the U.S. 
Environmental Protection Agency (EPA) Combined Sewer Overflow (CSO) Policy, which is 
codified in the Clean Water Act and is implemented by the State Water Resources Control 
Board and the San Francisco Bay Regional Water Quality Control Board (RWQCB). The 
RWQCB, with EPA concurrence, issues a NPDES permit to San Francisco every five years 
that strictly regulates operations of the system and discharges to the Bay.  

The NPDES permit imposes numerous limitations and obligations. For wet weather 
operations, three elements are most significant: the nine minimum controls mentioned in the 
comment letter, the design criteria for construction and operation of the system (the “10 

Commented [A1]: From EPA’s website: “Combined sewer 
systems serve roughly 772 communities with about 40 million 
people. Most communities with CSOs are located in the Northeast 
and Great Lakes Regions, particularly in Pennsylvania, Indiana, 
Ohio, Illinois, Michigan, New York, West Virginia, and Maine. 
Although large cities like New York, Philadelphia, and Atlanta have 
combined sewer systems, most communities with CSO problems 
have fewer than 10,000 people.” 
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discharges"), and the obligation to maximize capture, storage and treatment of wet weather 
flows in the facilities that have been constructed in accordance with the design criteria.  

The design criterion for the system in the vicinity of the project is a long term annual 
average of 10 combined sewer discharges (CSDs, but also referred to as combined sewer 
overflows or CSOs). The U.S. EPA and Congress, when promulgating the CSO Policy, 
understood that discharges are variable because rainfall is variable and unpredictable. Based 
on over 70 years of rainfall data, extensive hydraulics modeling, receiving water uses, and 
recreational and other use assessments, the U.S. EPA and the RWQCB determined that 
constructing and operating a system that reduced the discharge of combined sewage to a 
long term annual average of 10 discharges in this area was sufficient to protect the beneficial 
uses that water quality protection requirements are intended to protect.  

As mentioned above, the design criteria of a long term annual average of 10 discharges is the 
applicable permit limitation, and is the culmination of extensive analysis of rainfall, 
discharge and beneficial use characteristics of the system. This analysis considered quantity, 
duration and volume of the discharges; frequency was chosen by the regulatory agencies to 
be the regulatory means for addressing such discharges, and is the basis for their 
determination that the system protects beneficial uses and water quality.  

For the above reasons, and those presented in the RTC document, the comment that the 
Draft SEIR's threshold for significance ignores the quantity and duration of the combined 
discharges is incorrect.  

Moreover, the small potential increase of CSD volume and duration in the Mariposa sub-
basin due to the project is unlikely to cause a noticeable effect on water quality relative to 
overall conditions in the Central Basin of Lower San Francisco Bay, where the CSD structure 
for the Mariposa sub-basin discharges. First, the modeling performed by HCE demonstrates 
(see SEIR Appendix HYD) that under average conditions the increase in CSD volume due to 
the project would be only 0.29 million gallons (which represents a 5 percent increase over 
existing conditions at the Mariposa sub-basin); likewise, the potential average increase in 
duration would be only 0.1 more hours (which represents less than a 1 percent increase over 
existing conditions). Under cumulative conditions (i.e., build-out of the Plan area and 
implementation of UCSF Long Range Development Plan), the modeling indicated that the 
average increase in wastewater flows would not increase the number of CSD events in the 
Mariposa sub-basin, and that the total increase in CSD volume from all cumulative 
development, including the project, would be about 18 percent and the increase in duration 
would be about 6 percent. However, this estimated potential increase to volume would be 
temporary. Once the improvements planned for the Mariposa pump station (see Draft SEIR, 
Section 5.7, and RTC Section 13.17) have been completed, the project will not cause any 
increase in CSD volume. These improvements are scheduled to be fully implemented in the 
next three to six years. It is far more likely that the SFPUC would complete permanent 
improvements in advance of full projected build-out in the area and thus no increase in CSD 
volume would occur. 
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NPDES Permit Compliance 

1. The City’s compliance with its NPDES permits has no relationship to the evaluation 
of the project’s potential water quality impacts. 

The commenter misunderstands the relationship between the City’s compliance with its 
NPDES permits and potential water quality impacts from this project. The Final SEIR 
concludes that the project wastewater flows will not impact water quality with respect to 
CSDs because the increase in CSDs attributable to the project will not result in CSDs that 
violate the City’s NPDES permit conditions. NPDES permits must include all prohibitions, 
limitations and other provisions necessary to protect water quality. Compliance with a 
NPDES permit, therefore is the equivalent to protection of water quality. As explained in the 
SEIR, the proposed project will result in a small increase of dry weather sanitary flow to the 
Southeast Water Pollution Control Plant (SEP) and may – under rare, peak conditions – 
result in a small increase in the volume of CSDs. These increases will not result in a 
significant water quality impact because they will not cause the SFPUC to violate its NPDES 
permit. The project-related increases will not negatively affect treatment plant performance, 
result in an exceedance of permitted dry weather flow, or be inconsistent with the permit 
provisions regarding CSDs. Therefore, the project will not have a significant impact on water 
quality as it relates to these issues. Thus, it is reasonable for the Final SEIR to conclude that if 
the CSDs are allowable under the NPDES permit, then water quality will be protected. 
Whether and to what extent the SFPUC is in compliance with its NPDES permits is 
immaterial to whether the NPDES terms are protective of water quality. 

2. The City’s operation of its wastewater system has not resulted in NPDES permit 
violations that are continuous, consistent and pervasive.  

To the extent that Appellant has submitted documentation of NPDES permit violations in 
the City’s operation of its wastewater system, these violations are generally the result of 
treatment plant issues. Table 3 demonstrates that to the extent the Appellant identifies 
violations that have occurred at the SEP that could have an effect on water quality due to 
unpermitted plant discharges, these have been episodic and rare, rather than continuous, 
consistent and pervasive. Generally, the SEP treats, without incident, approximately 
60 million gallons of sewage per day, and approximately 250 million gallons of combined 
sewage during rain storms. Additionally, the Clean Water Act and the state Water Code 
provide substantial remedies to ensure compliance. In each of the few instances on the list 
that concern discharge issues, the RWQCB has promptly pursued, and the City has 
promptly initiated, corrective measures to fix treatment plant issues that resulted in 
violations. At all times, the RWQCB has diligently prosecuted enforcement actions to secure 
compliance. The City has implemented all such corrections and is in compliance. The 
information submitted by Appellant supports the conclusion that the enforcement and 
compliance provisions of the Clean Water Act and the Water Code are effective. The 
historical record of the episodic permit violations supports the conclusion that the City 
operates its treatment system in compliance with permit requirements and experiences rare, 
episodic violations of permit terms. 
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TABLE 3 
SFPUC RESPONSE TO COMMENTER'S SUMMARY OF SAN FRANCISCO NPDES PERMIT VIOLATIONS 

Date of 
Violation in 

Table Exhibit Description in Table Exhibit Type SFPUC Summary of Exhibit Contents 

2/8/2014 Discharging un-dechlorinated treated 
water from southeast WPCP 

  Water was treated but undisinfected. Minimal to no water quality impacts.  

2/8/2014 Discharging untreated wastewater   Water was treated and chlorinated, but not dechlorinated. Possible water quality impacts.  

2/28/2014 Discharge of un-dechlorinated treated 
wastewater at discharge point No. 003 
through No. 006 

  Water was treated and chlorinated, but not dechlorinated. Caused by power failure. Possible water 
quality impacts.  

3/10/2014 Discharge primary treated wastewater 
at discharge point No.001 

  Water was 5% primary treated undisinfected effluent co-mingled with 95% fully treated and 
disinfected effluent. Minimal to no water quality impacts.  

4/28/2014 Unauthorized discharge due to grease 5-Day Report Small volume sanitary sewer overflow caused by grease build-up outside of SFPUC control. SFPUC 
took all appropriate corrective and preventative measures.  

5/14/2014 Discharge secondary treated 
wastewater during dry weather to 
Islais creek discharge point. 

  Fully treated effluent discharged during dry weather through an outfall authorized only in wet 
weather. Minimal to no water quality impacts.  

7/19/2014 Unauthorized discharge with a positive 
chlorine residual 

  Exceedance of chlorine residual effluent limit lasted approximately 21 minutes. Possible moderate 
water quality impacts. 

10/17/2014 Coliform bacterial counts not 
calculated as required. 1 permit 
violation since the last inspection. Not 
sufficiently dechlorinating discharge 
water 

SEP Inspection 
(10/2014) 

The numeric effluent limitation violation is duplicative of 2/28/204 violation. Mischaracterized the 
calculation issue. The issue related to enterococcus, not coliforms. The method for calculating 
compliance with the enterococucs limits is complicated and not obvious from the permit provisions. 
The changes ultimately implemented did not affect compliance.  

8/10/2004 Unauthorized dry weather discharge 
due to power outage, insecure back-up 
power source, refrigeration of effluent 
not right temp 

SEP Inspection 2/2005) Discharge referred to was fully treated and disinfected and due to power failure. Report otherwise 
notes that "Overall, the facility's self-monitoring program meets the intent of the NPDES permit; 
however, a major finding regarding influent and effluent sampling is noted below. The facility 
appeared to be well operated and properly maintained." 

12/6-7/2014 Numerous deficiencies in CCSF’s 
POTW pre-treatment program 

Pretreatment 
inspection 

Relatively minor deficiencies found. Report notes "Even though a number of deficiencies were noted as 
a result of the PCI, the overall finding of the inspection is that San Francisco has a strong and well-
implemented pretreatment program." 

11/17/2005 CCSF facility using incorrect BOD 
(biochemical oxygen demand) values in 
their reporting. Three prohibited dry 
weather discharges to Islais creek noted 
since last inspection. 

SEP Inspection 
(11/2005) 

Report notes "No permit limit exceedances were identified. The facility's record keeping was judged by 
the inspector to be excellent. At the time of the inspection the facility appeared well operated and 
properly maintained." BOD issue was limited to two month period, and didn't affect compliance with 
effluent limits. Three prohibited dry weather discharges were the ones identified in the 2/2005 
inspection report and were all fully treated discharges to Islais due to power failures.  
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TABLE 3 (Continued) 
SFPUC RESPONSE TO COMMENTER'S SUMMARY OF SAN FRANCISCO NPDES PERMIT VIOLATIONS 

Date of 
Violation in 

Table Exhibit Description in Table Exhibit Type SFPUC Summary of Exhibit Contents 

8/9/2007 CCSF was not regulating SIU’s and 
inspecting private companies before 
reissuing them a permit, not citing 
SIU’s if they did violate their permit, 
many instances of non compliance 

Pretreatment 
inspection 

Description of violation is misleading. The deficiencies alleged were primarily administrative in nature: 
One renewal application from a medical center was not received before a permit was issued; the SIU 
permits do not specify self-monitoring frequency; one permit did not include a sampling location 
description; lab analysis sheets do not indicate analytical methods used; one facility (power plant) had 
not been inspected in the past year; one facility violated the lead categorical standard in 2007 but no 
enforcement action had yet been taken.  

5/8/2008 Effluent exceedance of chlorine 
residual in the effluent reported since 
the last inspection. 

SEP Inspection 
(5/2008) 

The sole "major finding" was an 8/1/2007 exceedance of the chlorine residual limit (which is 0.0 mg/l 
Inst. Max.). This limit was not actually exceeded; an operator recorded the chlorine residual during 
hypochloride flushing of the final effluent sample line. There were no water quality impacts.  

6/26/2008 PCI report conducted indicates in the 
cover letter that the CCSF was not 
compliant. Water board specifically 
asks CCSF for a response regarding 
how they “plan to achieve 
compliance”. 

Pretreatment 
inspection (2/2008) 

Actual inspection report not included in exhibit; only cover letter. SFPUC response summarizes the 
deficiencies, which are largely minor, and identifies corrective actions.  

7/11/2008 Discharge spill into Islais Creek as a 
result of PG&E power outage 

5-Day Report Discharge was fully treated and disinfected, lasted for only seven minutes, and was due to a PG&E 
power failure 

9/11/2008 Fecal coliform concentration 
exceedance caused five permit 
violations 

2008 Annual report Only two, not five, violations occurred: 1 dry weather fecal coliform and 1 wet weather enterococcus. 
The enterococcus exceedance was very small (110 v. 104 MPN/100 mL limit) 

12/16/2008 Bacterial concentrations in the effluent 
was higher than the permit allowed. 

Regional Board Letter 
to SFPUC 

References a single enterococcus violation; this is duplicative of the 9/11/2008 "violation" 

1/15/2009 The southeast WPCP was not 
adequately recording and reporting 
their data to the Water Board. The plant 
also discharged effluent that exceeded 
the permits concentration of fecal 
coliform bacteria. Lab work was not 
performed adequately with permit 
standards. 

SEP Inspection 
(1/2009) 

Mainly administrative and record-keeping issues, to which the SFPUC responded. Bacteria violation 
alleged is duplicative of the 9/11/2008 "violation" 

2/2/2009 PCI cover letter from 2009 indicates 
CCSF no compliance due to 
inadequately regulating SIU’s – 18 out 
of 30 SIU’s were not inspected at all by 
CCSF. 

Pretreatment Report 
(2/2009) 

Failure to inspect 18 of 30 SIUs was most serious deficiency identified in the report.  

2/23/2009 High copper concentrations in the 
influent to southeast WPCP 

Report from SFPUC to 
Regional Board 

Mischaracterized and misunderstood the report. SEP did not experience high copper concentrations. 
The report was generated in response to a 13267 letter applicable to all POTWs in the Bay Area as part 
of the implementation program for site specific copper objectives. No violation.  
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TABLE 3 (Continued) 
SFPUC RESPONSE TO COMMENTER'S SUMMARY OF SAN FRANCISCO NPDES PERMIT VIOLATIONS 

Date of 
Violation in 

Table Exhibit Description in Table Exhibit Type SFPUC Summary of Exhibit Contents 

9/21/2009 Enterococcus bacterial concentration 
exceedance in the effluent at discharge 
point 002. 

SEP Inspection 
(9/2009) 

Identifies only one major finding: a single enterococcus violation. This is duplicative of the 9/11/2008 
"violation" 

2/26/2010 SIU’s significant noncompliance on 
page 46 of 2009 AR. Summary of report 
also indicates 5 notices of violations 
against SUI’s and 1 SUI with published 
noncompliance 

SFPUC Pretreatment 
Annual Report (2009) 

Not a violation. The SFPUC's pretreatment report is required by law to identify noncompliant SIUs, 
which it does.  

10/13/2010 CCSF not correctly reporting all 
overflow events or reporting them at 
all, not maintaining overflow structures 
as required by their permit and not 
keeping-up with general plant 
maintenance, not removing solids and 
floating materials prior to discharge 

SEP Inspection Report 
(10/2010) 

Mischaracterized the findings of the inspection. Regarding overflow events, there was no finding that 
they are not being correctly reported; no reporting of overflows that do not reach surface waters was 
required ("Regional Water Board Order No. R2-2008-0007 does not require the City to report 
overflows". Regarding the failure to remove solids and materials prior to a CSD discharge; the report 
only identifies 3 of 29 CSD structures with grease and debris accumulation. These issues have been 
addressed as described in the SFPUC's response (Exhibit 38). 

12/14/2011 The effluent from southeast WPCP did 
not pass the fish/organism test of 90 
percent or more survival 

SEP Inspection Report 
(12/2011) 

The SFPUC did violate acute toxicity effluent limits during the period mentioned. Subsequent 
investigations were inconclusive, as is often the case with acute toxicity, but indicated that the 
observed toxicity in the test was likely the result of either an artifact of the test method, or the influence 
of constituents rendered harmless upon discharge (ammonia and carbon dioxide). 

11/16/2012 Enterococcus violation SEP Inspection Report 
(5/2014) 

Single wet weather enterococcus violation.  

12/8/2012 Ten counts of Enterococcus bacterial 
concentration exceedances in the 
effluent at southeast WPCP between 
2008-2012 

Acceptance of 
Conditional 
Resolution 

Prior to the issuance of the 2013 permit, the Regional Board issued Mandatory Minimum Penalties 
totaling $6,000 for 10 enterococcus violations, a number of which were during wet weather. One of the 
nine violations identified is duplicative of the 9/11/2008 "violation" 

SOURCE: SFPUC, 2015. 
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As part of the comments submitted, the commenter identified a total of 26 “violations” that 
allegedly occurred between 2004 and 2014 in the Bayside sewershed, within which the 
project is located. The City’s wastewater collection and treatment system is in continuous 
operation (i.e., 365 days a year, 24 hours a day). Deeming 26 instances of non-compliance 
over ten years as “continuous, consistent and pervasive” is a gross mischaracterization. 
Table 3 responds to each of the 26 incidents identified by the commenter.  

In addition, the commenter also submitted asserted NPDES permit "violations" at the 
Oceanside Water Pollution Control Plant between 2004 and 2014. This plant is located on the 
west side of the City, and operation of this treatment plant is not related to a project located 
in Mission Bay. This information is immaterial to the proposed project. 

The commenter provides his own summary list of asserted NPDES permit violations to 
support his claim regarding the pervasive nature of the SFPUC’s violations. The description 
of the events listed in that summary table are duplicative and, in many instances, inaccurate. 
For example: 

• The summary table lists violations of bacteria effluent limitations as occurring on 
9/11/2008, 12/16/2008, 1/15/2009, and 9/21/2009. Cumulatively, these four entries in the 
summary table refer to only two violations: a single exceedance of a fecal coliform limit 
on 9/11/2008 and a single exceedance of a wet weather enterococcus limit on 12/16/2008. 
Similarly, the summary table lists violations as occurring on 2/28/2014 and 10/17/2014, 
but these refer to the same event. Thus 6 supposed violations actually concern 3 events. 

• Many of the exhibits provided as evidence of the assertions in the summary table are 
annual pre-treatment program inspection reports that do not typically constitute NPDES 
permit violations, but instead identify areas for improvement or point out positive 
aspects of the program. For example, two of the pretreatment inspection reports cited in 
the commenter's exhibit (Exhibits 16 and 18) as the basis for violations included findings 
that “San Francisco has a strong and well-implemented program” and “the facility 
appeared well operated and properly maintained.”  

• Many of the exhibits provided as evidence of permit violations are annual SEP 
inspection reports, which the commenter misinterprets in his summary table. For 
example, the 10/13/2010 incident description in the summary table states that “CCSF not 
correctly reporting all overflow events,” but the SEP 2010 inspection report listed as an 
exhibit (Exhibit 37) notes that CCSF is not required to report those overflow events 
(excursions). The 2/23/2009 incident description in the summary table states “High 
copper concentrations in the influent to southeast WPCP,” but instead of documenting a 
violation, the exhibit (Exhibit 34) provided is a report required of all Bay area treatment 
plants in 2009 as part of the implementation program for recently-adopted site specific 
water quality standards for copper. 

3. Very few of the City’s NPDES permit violations resulted in water quality impacts. 

The City has been diligent in identifying and self-reporting the relatively few instances in 
which NPDES permit provisions have been violated. The majority of these violations have 
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little or no effect on water quality. This is apparent in Table 3 prepared by the SFPUC, which 
summarizes the contents and findings of the exhibits listed in the commenter’s summary 
table.  

_________________________ 

Issues Raised by Late Commenters on Tsunami Risk 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA16S6-13    

_________________________ 

8. HYD-8 page 13.21-40, states "The Initial Study did not specifically identify the expected tsunami 
inundation elevation at the project site. However, subsequent to publication of the SEIR, a more 
detailed analysis of tsunami risks at the project site has been conducted to determine the 
maximum inundation elevation associated with a tsunami run-up of 5.9 feet (based on analysis 
of existing Bay Area tsunami studies). This detailed site-specific analysis indicates that the 
maximum inundation elevation for the tsunami hazard area in the project vicinity would 
be -0.3 feet SFD (11.2 feet NAVD88)". Our review of the referenced site-specific analysis1 
indicates that a site specific Tsunami Hazard Analysis was not performed for the project site. The 
run-up values presented in the ESA summary of Existing Tsunami Hazard Mapping data was 
based on a 2006 report that was performed for Marine Oil Terminals in San Francisco Bay. The 
2006 report is appropriate for a regional analysis, but it is not a site-specific analysis for the 
project site. The Maximum Tsunami Inundation elevation of 11.2 feet presented in the August 
18, 2015 ESA memorandum appears to over-reaching the intent and the accuracy of data 
obtained from an analysis performed for another site. 

9. HYD-8 page 13.21-41 states "Regarding the consideration of sea level rise and extreme tides in 
estimates of tsunami risks, the detailed analysis described above determined the maximum 
inundation elevation by adding the maximum tsunami wave height of 5.9 feet to the mean high 
water (MHW) tidal datum of 5.29 feet NAVD88. The MHW is calculated as the average of all high 
water heights observed over the National Tidal Datum Epoch. This is consistent with the state 
mapping. To calculate tsunami inundation elevations associated with extreme high tides and sea 
level rise as suggested by the comments would be speculative". California Governor's Executive 
Order 5-13-08,which was issued on November 14, 2008 set policy with respect to sea level rise such 
that sea level rise should be incorporated into inundation analysis for planning, and accounting for 
sea level rise is not only not speculative, but was used for the project's own 100-year storm analysis 
that incorporated sea level rise through 2100 (Impact HY-7 of the SEIR, pp. 5.9-41 through 5.9-44) 

10. HYD-8 page 13.21-41 "The comment also suggests a different methodology should have been 
used to analyze tsunami risk. The commenter's disagreement over the methodology used in the 
SEIR is noted. Under the "substantial evidence" standard, such disagreement does not mean the 
methodology used in the SEIR is inadequate or that addition analysis is required." There does 
not appear to be disagreement that the use of the out-dated Tsunami Hazard analysis in the 
1998 EIR is not appropriate for the current project. This is clearly evident with Lead Agency's 
submittal of the August 18, 2015 memorandum as a new "detailed site-specific analysis". 

Footnote: 
1 Environmental Science Associates. Summary of Existing Tsunami Hazard Mapping in the Vicinity of the Proposed 

Golden State Warriors Mission Bay Project and Refined Limits of Maximum Anticipated Hazard. August 18, 2015 

(Mission Bay Alliance, Soluri Meserve, letter, November 2, 2015 [O-MBA16S6-13]) 

_________________________ 
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Response to Late Comment HYD-2: Tsunami Risk 
The comment contends that the tsunami inundation mapping used in the assessment of 
tsunami inundation provided in Response HYD-8 of the RTC document is appropriate for a 
regional analysis, but not a site-specific analysis of tsunami impacts for the project site. In 
addition, the commenter indicates the analysis should consider sea level rise, consistent with 
the Governor’s Executive Order S-13-08. The commenter states that the analysis of tsunami 
risks in the 1998 Mission Bay FSEIR is outdated as confirmed by OCII’s submittal of a new 
analysis provided in the Responses to Comments document. 

Assessment of Tsunami Inundation Mapping 
Per the assessment presented in Response HYD-8 in the RTC document, the summary of 
tsunami inundation mapping was based on existing studies. The assessment stated that the 
previous analysis included a conservatively high estimate of potential tsunami inundation, 
and included a factor of safety. The elevation selected for assessing the tsunami inundation 
is based on emergency planning mapping completed by the State of California, which is 
based on previous study by Borrero et al. (2006), and is considered the worst-case, or 
maximum credible, tsunami that would propagate through San Francisco Bay. The 
assessment discussed in RTC Response HYD-8 was performed to more precisely estimate 
where the inundation limits extended based on the extreme event. This was a site-specific 
mapping without any recalculating of tsunami dynamics.  

Consideration of Sea Level Rise and Extreme Tides 
Consistent with the analysis of sea level rise provided in Impact HY-7 of the SEIR (pp. 5.9-41 
through 5.9-44), Executive Order S-13-08 requires that state agencies that are planning 
construction projects consider and plan for sea level rise projections for the years 2050 and 
2100 in conjunction with predicted higher high water levels as well as storm surge and 
storm wave data. This analysis is appropriate for evaluation of sea level rise because not 
only will sea level rise result in permanent increases in sea level which must be addressed in 
planning, but periodic temporary increases in water levels could also occur as a result of 
storm surge and wave action and could result in temporary flooding.  

The analysis of the maximum tsunami inundation elevation provided in RTC Response 
HYD-8 considers the elevation of the estimated tsunami runup in addition to the mean high 
water elevation, defined as the average of all the high water heights observed over the 
National Tidal Datum Epoch. This is consistent with State mapping published by the 
California Geological Survey.7 The physical dynamics of tsunami propagation in the future 
with sea level rise is not fully understood for San Francisco Bay, and no maps exist depicting 
the future tsunami inundation with sea level rise. Therefore, it would be speculative to 
analyze tsunami inundation in conjunction with future sea level rise. Nevertheless, as 
discussed in RTC Response HYD-8, the proposed structures would be constructed to 

                                                           
7  California Emergency Management Agency, California Geological Survey, University of Southern 

California. Tsunami Inundation Map for Emergency Planning, San Francisco North Quadrangle/ 
San Francisco South Quadrangle (SF Bay). June 15, 2009. 
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withstand flooding due to a 100-year storm in combination with sea level rise through 2100, 
which would be expected at an elevation almost two feet higher than the calculated 
maximum tsunami inundation elevation. Therefore, no structural damage or flooding 
damage would occur. Further, as discussed in the RTC and Initial Study, public safety 
would be protected in the event of a tsunami through the City’s existing Emergency 
Response Plan. 

Assessment of Tsunami Risks 
The comment states that the analysis of tsunami risks in the 1998 Mission Bay FSEIR is 
outdated. The Draft SEIR does not rely on that analysis. Rather, an updated assessment was 
provided in Impact HY-5 of the Initial Study (pp. 103 through 105). This assessment was 
supplemented by information provided in RTC Response HYD-8 (see Section 13.21.9). RTC 
Response HYD-8 does not constitute new information, rather it provides clarification 
regarding why the assessment provided in Impact HY-5 adequately addresses tsunami risks.  

_________________________ 

Issues Raised by Late Commenters on Water Quality of Stormwater Runoff 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA20L7-33 O-MBA20L7-47   

_________________________ 

The Response fail to address the potential for transport of PCB-contaminated sediment to San 
Francisco Bay. The FSEIR should not be certified until best management practices that are specific to 
the prevention of PCB transport in stormwater are included as mitigation. 

PCB-Specific BMPs Need to be Identified  
Our comments noted the detection of PCB in soil at the Project site and the need to implement 
measures during soil-disturbing construction activities to prevent the transport of contamination to 
San Francisco Bay via stormwater. Response HYD-2 simply states that stormwater BMPs for PCBs 
must be consistent with best available technology economically achievable to meet requirements of 
the California Construction General Permit (p. 13.21-12). However, the Response does not specify 
BMPs that would meet this requirement. It is key that certification of the FSEIR is upheld until BMPs 
specific to preventing the spread of PCB contamination are identified. 

The San Francisco Bay PCB total maximum daily loads (TMDL) established by the San Francisco Bay 
Regional Water Quality Control Board (Water Board) call for stormwater agencies, including the City 
and County of San Francisco, to achieve wasteload allocations by 2030 for PCBs. The allocations are 
implemented through NPDES permits issued to Bay Area municipalities which are based on the 
premise that BMPs will reduce PCBs in stormwater runoff to the maximum extent practicable. 

Because PCBs have been detected in Project site soils, and because the Project is located so close to 
the Bay, we commented on the need to better assess PCBs in soil that would have resulted from past 
land use. The Response makes no provisions for conducting that assessment and instead relies solely 
on the idea that unidentified BMPs will suffice in reducing PCB-contaminated stormwater runoff. 
This is not good enough, especially with the understanding that PCB contamination in San Francisco 
Bay is a growing concern. In fact, San Jose recently sued Monsanto Corporation over liabilities for 
cleanup of PCB-contaminated stormwater that flows into the South Bay. A similar lawsuit was 
brought against Monsanto recently by the City of San Diego.1 
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As mitigation, the FSEIR should include the results of a full evaluation of PCB contamination in 
Project site soils. Soil sampling should be included as part of the evaluation to target areas where 
PCBs may have been released or spilled. The study should be conducted under the oversight of the 
San Francisco Bay Regional Water Quality Control Board to ensure investigation procedures are 
adequate in assessing PCB contamination at the Project site. 

The FSEIR should also identify BMPs that will be effective in reducing PCB loading to the San 
Francisco Bay. The following measures have been identified in a “toolbox” by the San Francisco 
Estuary Institute as BMPs that would be effective in reducing loading of PCBs to the Bay. 

• Source control BMPs: 
o Use of street sweeping to control sediment accumulation. 

• Treatment control BMPs: 
o Use of infiltration trenches and basins to prevent or reduce stormwater runoff; 
o Use of swales, buffer strips, and bioretention to slow flow and increase sediment 

deposition; and 
o Using media filters, inlet inserts, hydrodynamic separators to trap sediment. 

The FSEIR should reference this toolbox and should identify how these specific BMPs will be 
deployed and maintained. To ensure implementation of PCB-specific BMPs, the FSEIR should include 
language that would require the preparation of semi-annual reports to the City of San Francisco that 
would document the deployment and the maintenance of the BMPs.  

Footnote: 
1 https://en.wikipedia.org/wiki/Monsanto_legal_cases 

(Mission Bay Alliance, Thomas N. Lippe, letter, November 2, 2015 [O-MBA20L7-33]) 

_________________________ 

Stormwater Mitigation 

The biological effects of stormwater on the environment are not properly analyzed. The offered 
responses to comments regarding stormwater mitigation are particularly ironic given that the site 
has demonstrably failed to maintain its Best Management Practices (BMPs) and has visible waste 
material literally clogging its stormwater drains. (See BSK comments.) The concept that simply 
stating that a BMP will work, without analyzing the nature of the impacts, and without maintaining 
those BMPs calls into question every part of the DSEIR that relates to sediment, toxins and wildlife 
exposures. For illustration, the BMPs at the site currently are not properly maintained and have 
been filled in or partly filled in with sediment, or breached completely. However, even if these 
sediment BMPs had been installed correctly and maintained, they do nothing for dissolved-fraction 
toxic chemicals. The project fails to implement the sediment BMPs correctly and does not even offer 
readily implementable BMPs for dissolved-fraction chemicals found at the site.4, 5, 6, 7 Yet, the 
Response states unequivocally, “Any potential effects associated with contaminated stormwater 
runoff into San Francisco Bay would be avoided during construction through compliance with the 
Construction General Permit and implementation of a Stormwater Pollution Prevention Plan 
(SWPPP) as described in the Section 13.21, Response HYD-2.” (p. 13.19-22) The SWPPP is solely 
intended to manage ordinary construction sediment and has no specific intent to manage hazardous 
waste, and in any case does nothing for dissolved hazardous chemicals. 

Footnotes: 
4 http://water.epa.gov/polwaste/npdes/swbmp/index.cfm 
5 http://water.epa.gov/scitech/wastetech/guide/stormwater/upload/2006_10_31_guide_stormwater_usw_b.pdf 
6 http://water.epa.gov/scitech/wastetech/upload/2002_06_28_mtb_wetdtnpn.pdf 
7 http://water.epa.gov/polwaste/npdes/stormwater/upload/nrc_stormwaterreport.pdf 

(Mission Bay Alliance, Thomas N. Lippe, letter, November 2, 2015 [O-MBA20L7-47]) 

_________________________ 
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Response to Late Comment HYD-3: Water Quality of Stormwater Runoff 
One comment contends that Response HYD-2 of the RTC document fails to address the 
potential for transport of polychlorinated biphenyl (PCB)- contaminated sediment to San 
Francisco Bay. The comment also asserts that the presence of PCBs in the soil should be 
better assessed and PCB-specific best management practices (BMPs) must be included as 
mitigation. Another comment contends that the biological effects of stormwater runoff on 
the environment are not properly analyzed, and reliance on BMPs is not sufficient, 
particularly given that BMPs currently at the site are not properly maintained. 

PCBs in Stormwater Runoff 
As discussed in Responses HYD-2 and HAZ-3 of the RTC document (Sections 13.21.3 and 
13.22.4) the project sponsor completed a Phase II Environmental Site Assessment (Phase II 
ESA) in 2015 that evaluated soil quality at the project site.8 The Phase II ESA included 
installation of borings and collection of soil samples from throughout the site (including 
areas that have been excavated and backfilled plus areas outside of previous excavation 
limits) to provide an overall characterization of soil that would be excavated for the 
evaluation of health and safety, dust mitigation, and soil disposal requirements. The PCB 
Aroclor 1254 was detected in only one of the seven soil samples analyzed for PCBs; the 
concentration was 0.016 milligrams per kilogram (mg/kg). All other PCBs were not present 
above laboratory detection limits. This indicates that the presence of PCBs is not widespread 
throughout the project site. The presence of localized areas of higher PCB concentrations is 
unlikely because contaminants potentially resulting from demolition of many of the 
previous buildings and potential PCB-containing equipment at the site have likely been 
removed as part of previous site remediation, or at least would not be present in their 
original location because of previous soil excavation and backfilling activities. Therefore, 
more comprehensive sampling for PCBs is not warranted. 

Further, as also described in Response HYD-1 of the RTC document (Section 13.22.3), none 
of the site soil or chemicals identified in the site soil would be transported offsite via 
stormwater runoff during construction because, as discussed in Impact HY-1 of the Initial 
Study (pp. 99 and 100), the construction contractor would implement the requirements of 
the State Water Resources Control Board (SWRCB) General Permit for Storm Water 
Discharges Associated with Construction and Land Disturbance Activities, Order No. 2009-
0009-DWQ (Construction General Stormwater Permit )9 as specified in the 1999 Mission Bay 
Risk Management Plan.  

Accordingly, the project must implement BMPs to prevent the transport of sediment to the 
Bay, including structural controls to prevent the offsite transport of sediment and other 
stormwater pollutants and ensure that construction-related discharges of stormwater do not 

                                                           
8  Langan Treadwell Rollo, Phase II Environmental Site Assessment, Golden State Warriors Arena, Blocks 

29-32, Mission Bay, San Francisco, California. June 2015. 
9  State Water Resources Control Board, National Pollutant Discharge Elimination System (NPDES) General 

Permit for Stormwater Discharges Associated with Construction and Land Disturbance Activities. Order 
No. 2009-0009-DWQ. NPDES No. CAS000002. Effective July 1, 2010. 
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cause an exceedance of receiving water limitations, including limitations for turbidity. Under 
the Construction General Stormwater Permit, the project sponsor would be required to 
implement stabilization measures such as covering disturbed areas with mulch, temporary 
seeding, applying soil stabilizers, applying soil binders, and using fiber rolls or blankets to 
control erosion. In addition, the Construction General Stormwater Permit would require 
implementation of sediment control measures such as perimeter silt fences or straw wattles 
along with stabilization of construction site entrances to capture any soil that becomes eroded. 

The comment states that the San Francisco Bay Estuary Institute has identified the following 
BMPs that would be effective in reducing PCB loads discharged to the Bay: 

Source control BMPs: 

• Use of street sweeping to control sediment accumulation. 

Treatment control BMPs: 

• Using infiltration trenches and basins to prevent or reduce stormwater runoff; 

• Using swales, buffer strips, and bioretention to slow flow and increase sediment 
deposition; and 

• Using media filters, inlet inserts, hydrodynamic separators to trap sediment.  

Note, that as described in Response HAZ-3 of the RTC document (Section 13.22.4), the 
contractor would be required to conduct regular street sweeping under the conditionally 
approved Dust Monitoring Plan for the project.10  

Regarding the use of the specified treatment control BMPs, the construction contractor 
would be responsible for preparation of the Stormwater Pollution Prevention Plan (SWPPP) 
under the Construction General Stormwater Permit, and would have some discretion in how 
to achieve the erosion and sediment control requirements of the permit. However, the 
specified BMPs would need to ensure compliance with these narrative effluent standards of 
the Construction General Permit:  

• Storm water discharges and authorized non-storm water discharges regulated by the 
general permit shall not contain a hazardous substance equal to or in excess of 
reportable quantities established in Title 40 of the Code of Federal Regulations, Sections 
117.3 and 302.4, unless a separate National Pollutant Discharge Elimination System 
(NPDES) permit has been issued to regulate those discharges. 

• Dischargers shall minimize or prevent pollutants in storm water discharges and 
authorized non-storm water discharges through the use of controls, structures, and 
management practices that achieve Best Available Technology for toxic and non-
conventional pollutants and Best Conventional Technology for conventional pollutants. 

                                                           
10 Langan Treadwell Rollo. Revised Dust Monitoring Plan, Golden State Warriors Arena, Blocks 29 through 

32, Mission Bay, California. October 2, 2015. 
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If use of the treatment control measures identified by the comment is necessary to achieve 
the effluent standards of the Construction General Stormwater Permit, they would be 
included in the construction contractor’s SWPPP prepared in accordance with the 
Construction General Stormwater Permit. Compliance with the SWPPP and the performance 
of the specified BMPs would be documented through regular inspections of the site 
throughout construction as well as post-storm inspections to (1) identify whether BMPs 
were adequately designed, implemented, and effective, and (2) identify any additional 
BMPs or corrective actions necessary. The inspections would be conducted by a qualified 
professional. The required Annual Report would document compliance with the 
Construction General Stormwater Permit and would identify any compliance issues and 
corrective actions taken. Regular reporting to the CCSF as suggested by the comment is not 
necessary to ensure compliance with the General Construction Stormwater Permit or the 
deployment or performance of the selected BMPs.  

Biological Effects of Stormwater Runoff 
The commenter’s statement that BMPs currently at the site are not accurately maintained is 
in no way applicable to the proposed project. As discussed in the SEIR Project Description 
(Chapter 3, p. 3-10), the project site currently operates as a surface parking lot, and the 
project sponsor has no involvement in these operations. Existing site conditions are not an 
impact of the proposed project. In fact, the quality of stormwater runoff from the project site 
would be improved under the proposed project because, as described above, construction 
activities proposed by the project sponsor would be required comply with the requirements 
of the Construction General Stormwater Permit as specified in the 1999 RMP. Accordingly, 
the project must implement a set of BMPs to prevent the transport of sediment to the Bay, 
including structural controls to prevent the offsite transport of sediment and other 
stormwater pollutants and ensure that construction-related discharges of stormwater do not 
cause an exceedance of receiving water limitations. PCBs and other contaminants at the site 
generally bind to soil particles and would be transported via sedimentation rather than as a 
dissolved components of the stormwater. Therefore, the sediment and erosion control 
requirements of the Construction General Stormwater Permit are sufficient to control the off-
site transport of contaminants in stormwater runoff from the project site during construction. 
The commenter’s statement that “The project fails to implement sediment BMPs correctly” 
fails because the project has not yet been implemented and the current condition of the site in 
no way reflects how the project sponsor will implement BMPs during project construction. As 
stated above, the project sponsor has no involvement in the existing parking operations at the 
site and existing conditions are not an impact of the proposed project. 

As stated in Response HYD-2 of the RTC document (Section 13.22.3), there would be no 
threat to Bay water quality or biota, including steelhead habitat, as a result of stormwater 
runoff during construction because of implementation of the requirements of the General 
Construction Stormwater Permit discussed in Response HYD-2 and above. Adequate 
performance of the specified BMPs would be documented through regular inspections of the 
site throughout construction as well as post-storm inspections to (1) identify whether BMPs 
were adequately designed, implemented, and effective, and (2) identify any additional 
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BMPs or corrective actions necessary. The inspections would be conducted by a qualified 
professional. 

_________________________ 

Issues Raised by Late Commenters on Water Quality, Interim Wastewater System 
Improvements 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA20L7-35    

_________________________ 

HYD-3 Water Quality – Waste Water System Improvements 

The Response acknowledges that building schedules for other projects such as UCSF – Phase 2 
Medical Center may result in wastewater system tolerance exceedances. 

The commenter writes that: 

“While the system can currently accommodate project-related wastewater flows as discussed in 
Impact UT-5, the capacity of the Mariposa Sanitary Pump Station could be exceeded as future 
projects are implemented, including UCSF’s Phase 2 Medical Center.” 

The respondent then acknowledges several assumptions outlined below. 

• SFPUC will implement permanent pump station, etc. “as soon as feasible”  

• Schedule for improvement is currently unknown  

• Completion (of improvements) could occur aft the proposed project is operation 

“It is assumed that the SFPUC will implement the permanent pump station and associated force 
main and conveyance piping improvements at the Mariposa Pump Station as soon as feasible, 
but the schedule for these improvements is currently unknown and completion could occur after 
the proposed project is constructed and operational. “ 

Again, the Response assumes SFPUC would make necessary operational and piping changes to 
accommodate additional flows in the interim in order to remain in compliance with RWQCB permits. 
The respondent further states that system approvals by the RWQCB would ensure that water quality 
of the Bay would be protected. This appears to be an unmitigated project impact. 

“In the event that additional future wastewater flows would exceed the pump station capacities 
before the needed wastewater system improvements could be completed, it is assumed that the 
SFPUC would make internal operational or piping changes to accommodate the additional flows 
in the interim in order to remain in compliance with RWQCB permit requirements. The interim 
system modifications would be subject to the approval of the RWQCB under the terms of the 
Bayside NPDES permit. Approval by the RWQCB would ensure that water quality of the Bay 
would be protected during the interim period. “ 

The Response concludes that interim modifications are operation or internal and would therefore 
not result in any physical environmental effects. 

“Any interim system modifications are assumed to be operational or internal to the existing 
pump stations and therefore would not result in any physical environmental effects.” 

The response defers water quality issues by saying this assessment was addressed in different 
sections of the DSEIR, however, acknowledged potential for wastewater systems capacity 
exceedance is by definition a water quality issue and a CEQA Utilities impact. The response even 
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acknowledges this by presenting the SFPUC interim contingency plans outlining the wastewater re-
routing system. If this plan proves insufficient as the result of system loading, etc., what happens to 
excess wastewater the system is not designed to handle? Either there will be upset conditions which 
will cause environmental impacts associated with sewage or there will be upgrades to the water 
treatment system(s) which have undisclosed environmental effects and no clear funding. (Mission 
Bay Alliance, Thomas N. Lippe, letter, November 2, 2015 [O-MBA20L7-35]) 

_________________________ 

Response to Late Comment HYD-4: Water Quality, Interim Wastewater System 
Improvements 
The comment addresses the same issues that were covered in Response HYD-3 of the RTC 
document (Section 13.21.4), which discusses the potential for water quality affects to occur if 
cumulative wastewater flows exceed the 3.5 million gallon per day (mgd) capacity of the 
Mariposa Pump Station before the San Francisco Public Utilities Commission (SFPUC) 
completes long-term and permanent improvements to the pump station and associated 
facilities. The commenter contends that because the analysis relies on compliance with the 
National Pollutant Discharge Elimination System (NPDES) permit for the Southeast Water 
Pollution Control Plant (SEWPCP), the North Point Wet Weather Facility, and the Bayside 
wet-weather facilities (referred to as the Bayside NPDES Permit) and oversight by the Regional 
Water Quality Control Board (RWQCB), potential water quality impacts are unmitigated. The 
comment also questions what will happen if the proposed operational changes do not provide 
enough capacity to accommodate the cumulative flows. As discussed below, the cumulative 
wastewater flows to the Mariposa Pump Station would not result in water quality effects, even 
if flows temporarily exceed the existing 3.5 mgd capacity of the pump station because 1) it is 
not likely that the flows would actually exceed the pump station capacity and 2) the SFPUC 
has the capacity to implement temporary operational changes to convey flows to the SEWPCP 
in the unlikely event that the capacity of the pump station is exceeded. 

Estimates of Wastewater Flows 
Wastewater flows considered in the cumulative impact analysis on wastewater 
infrastructure presented in Impact C-UT-2 of the SEIR (pp. 5.9-13 through 5.9-17) include 
peak existing wastewater flows plus the estimated peak flows from the proposed project 
plus the estimated peak flows from the reasonably foreseeable future projects in the 
drainage basin of the Mariposa Pump Station – a total peak flow of 4.8 mgd. This provides a 
conservatively high estimate of potential wastewater flows to the pump station, and 
represents a combination of events that would not likely occur concurrently. For one thing, 
the peak flow estimate for the project assumes that peak flows from all office, commercial, 
restaurant, and event center uses would occur at one time. This is an unlikely event, because 
peak use of the event center for basketball games or concerts would typically occur during 
the evenings or weekend, and not at the same time as peak office use hours. It is even more 
unlikely that the project’s total peak flow would occur concurrently with the peak flows 
from other projects in the drainage basin. Further, peak flows, by definition, only occur for 
short periods of time, and the total cumulative peak flow would not occur over an extended 
time period. As summarized in the Technical Memorandum provided in Appendix HYD of 
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the SEIR,11 the average wastewater flow from all cumulative projects within the drainage 
basin would be less than 1.7 mgd, which is far below the 3.5 mgd capacity of the Mariposa 
Pump Station. 

Operational Changes 
The SFPUC has indicated that in the unlikely event that cumulative future wastewater flows 
would exceed the existing 3.5 mgd capacity of the Mariposa Pump Station before permanent 
conveyance improvements are constructed, it would implement temporary operational 
changes in order provide capacity for the additional flows (see Impact C-UT-2 of the SEIR 
and Response UTIL-6 of the RTC document, Section 3.17-7). These temporary operational 
changes could include: 

• Routing of dry weather flows to existing wet weather transport/storage boxes to 
temporarily store select peak flows until flows can be pumped to the SEWPCP, as 
consistent with the Bayside NPDES permit requirements. 

• Reducing flows within the Mission Bay basin by modifying sewers/sewer connections to 
allow temporary redirection of some flows to other basins, as feasible, including potential 
increased routing of flows from the proposed event center (or other Mission Bay facilities) 
to Mission Bay Sanitary Pump Station or Channel Pump Station, as appropriate. 

The modifications described above would be implemented by SFPUC through operational 
or internal modifications to the existing pump stations and would therefore not result in any 
physical environmental effects from construction activities. 

Implementation of these operational changes would ensure that all of the cumulative 
wastewater flows would be conveyed to and treated at the SEWPCP in accordance with the 
Bayside NPDES Permit as discussed in Impact HY-6 of the SEIR (pp. 5.9-33 and 5.9-34) and 
Response HYD-3 of the RTC document (Section 13.21.4). The Bayside NPDES Permit 
requires that the combined sewer system and SEWPCP are operated in a manner that would 
not result in unauthorized discharges that could adversely affect Bay water quality and that 
authorized discharges comply with specified effluent and receiving water effluent 
requirements. The NPDES permit (pp. 16 and 17) also includes collection system 
management requirements that require the combined sewer system to be operated in a 
manner that does not result in a release of untreated or partially treated wastewater. 
Compliance with these requirements would ensure that no discharges of untreated sewage 
occur, and implementation of the operational changes would ensure that adverse water 
quality effects would not occur. Further, changes in flow conditions that could affect 
collection system management, such as upgrades to the Mariposa Pump Station, are subject 
to oversight by the RWQCB as the NPDES permitting agency. 

_________________________ 

                                                           
11 Hydroconsult Engineers, Combined Sewer Impacts Analysis, Golden State Warriors Arena EIR. February 25, 

2015. 
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Issues Raised by Late Commenters on Water Quality Regulatory Framework 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA20L7-43    

_________________________ 

The DSEIR analysis, at a minimum, should have been fully developed to acknowledge the Clean 
Water Act (CWA) and Porter-Cologne (and other regulatory requirements), as well as the numerous 
state and federal wetland policies and regulations that apply to this site. 

(Mission Bay Alliance, Thomas N. Lippe, letter, November 2, 2015 [O-MBA20L7-43]) 

_________________________ 

Response to Late Comment HYD-5: on Water Quality Regulatory Framework 
The commenter is mistaken that the SEIR does not acknowledge the Clean Water Act, Porter 
Cologne Water Quality Control Act, or other relevant regulatory requirements. Each section 
of the Draft SEIR includes a section on Regulatory Framework. The Clean Water Act is 
described on p. 5.19-9 of the SEIR in Section 5.9.4.1, Federal Regulations. The Porter Cologne 
Water Quality Control Act is discussed on p. 5.9-21 of the SEIR in Section 5.9.4.2, State 
Regulations. 

_________________________ 
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SECTION 18: RESPONSES TO LATE COMMENTS ON HAZARDOUS MATERIALS 

The comments and corresponding responses in this section cover topics analyzed in the 
Initial Study, Section E.16, Hazards and Hazardous Materials, which is included in 
Appendix NOP-IS of the SEIR, as augmented in RTC document Section 13.22. These include 
topics related to: 

• Issue HAZ-1: Assessment of Hazardous Materials Impacts 
• Issue HAZ-2: Naturally-occurring Asbestos 

Issues Raised by Late Commenters on Environmental Screening Levels 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA15S5-1 O-MBA16S6-8   

_________________________ 

As described in the July 26, 2015, comment letter submitted by this office regarding the DSEIR (“SM 
Law Comments”), hazards and hazardous materials associated with the Project site are inadequately 
analyzed in the 1998 Supplemental Environmental Impact Report prepared for the Mission Bay 
Redevelopment Plan (“1998 SEIR”). (See SM Law Comments, pp. 7-13 and BSK HazMat report, 
attached as Exhibit B to SM Law Comments.) In reliance on this flawed and outdated analysis, the 
DSEIR contains no analysis whatsoever of hazards. In addition, the 1999 Risk Management Plan, and 
the 2006 Revised Risk Management Plan for the site, referenced in the Initial Study prepared for the 
Project, also rely on outdated methodologies for identifying human health risks associated with 
exposure to hazards that could occur during construction and operation of the Project. 

In order to demonstrate the inapplicability and ineffectiveness of the screening levels relied upon for 
the Project, the attached report prepared by Damian Applied Toxicology, LLC: (1) provides updated 
screening levels for the constituents at the site; (2) provides newly applicable screening levels that 
did not exist at the time of the 1998 EIR; (3) compares the new and old screening levels; and 
(4) compares the updated screening levels to the most recent site investigation data from the 
Project site. The Damian Report shows that the prior screening levels are completely outdated and 
do not protect public health. Using updated screening levels that address a wide range of relevant 
potential receptors and exposure pathways, the Damian Report concludes that 19 chemicals (18 in 
soil and 1 in groundwater) that were detected in the 2015 Phase II investigation at the site exceed at 
least one screening level. Indeed, in some instances, sampled soil exceeded screening levels by more 
than 10 times. 

As the DSEIR completely fails to address these potentially significant hazards and hazardous 
materials impacts, it must be revised and re-circulated for public review prior to any action being 
taken on the Project. Thank you for considering these supplemental comments. Please feel free to 
contact my office with any questions. 

DAMIANAPPLIEDTOXICOLOGY, LLC 

Your office requested that Damian Applied Toxicology, LLC (DAT) develop updated soil and 
groundwater screening levels for the Golden State Warriors Arena Construction Project and compare 
those values to both the previous screening levels and site investigation data presented in the Phase 
II Environmental Site Assessment (Phase II) (Langan Treadwell and Rollo [LTR], 2015). 

Screening levels are levels of a chemical in environmental media, for example soil or groundwater, 
which are considered safe for long-term exposure. Screening levels are developed based on the 
environmental media of interest, the exposed population of interest (e.g. residents or commercial 
workers), and the relevant exposure pathway (e.g. drinking water for groundwater or dermal contact 
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with soil). Screening levels may be developed to protect human health or ecological receptors (e.g. 
aquatic and terrestrial wildlife). In most cases, regulatory agencies have already developed screening 
levels for certain chemicals in soil or water. However, in some cases (e.g. construction workers) no 
such screening levels have been developed and a risk assessor must develop new screening levels 
using scientifically-defensible methods and assumptions. Typically, such methods and assumptions 
are obtained from the United States Environmental Protection Agency (USEPA), the state agency 
responsible for review of health risk assessments, or a combination of the two. 

The previous screening levels were originally presented in the Risk Management Plan, Mission Bay 
Area, San Francisco, California (RMP) (ENVIRON, 1999), and were referenced without revision in the 
Revised Risk Management Plan (BBL, 2006). Risk-based screening levels change fairly rapidly over 
time due to new developments in the toxicological science underlying such levels, as well as state 
and federal risk assessment policy changes. In addition, in most cases, screening levels become more 
stringent over time, not less so. Thus, in the 16 years since the 1999 RMP was prepared many of the 
originally proposed screening levels have become obsolete and are no longer adequately protective. 
Finally, the original screening levels did not address construction workers, exposure of indoor 
workers to volatile chemicals via vapor intrusion, or ecological risks. The purposes of this report 
therefore, are: 1) to update the 1999 screening levels, 2) provide new screening levels to address 
ecorisk, construction workers and vapor intrusion, 3) compare the new screening levels to the 
previous screening levels, and 4) compare the new screening levels to the most recent site 
investigation data as presented in the Phase II report (LTR, 2015). The following sets of screening 
levels were therefore developed for all of the chemicals originally listed in the 1999 RMP (as shown 
in Appendices B and E from that report): 

• Soil screening levels for off-site (nearby) residents and on-site commercial workers 
• Soil screening levels for on-site construction workers 
• Soil screening levels to protect ecological receptors (terrestrial wildlife) 
• Groundwater screening levels for drinking water 
• Groundwater screening levels to protect indoor workers from vapor intrusion 
• Groundwater screening levels to protect aquatic life 

Note that since no residential development is planned for the arena project site, screening levels 
were not developed for on-site residential use. 

SCREENING LEVEL DEVELOPMENT 

Details regarding the development of the screening levels are provided below. 

Soil Screening Levels for Off-Site Residents and On-Site Commercial Workers 

Off-site residents located close to the site were identified as a potential receptor population in the 
1999 RMP. This receptor would not have direct contact with site soils by either inadvertent ingestion 
or dermal contact but may be exposed to chemicals released into the air either by resuspension of 
soil particulates (for non-volatile chemicals such as metals) or by volatilization (volatile chemicals 
such as benzene). On-site commercial workers, on the other hand, would be directly exposed to site 
soils by soil ingestion, dermal contact and inhalation. 

Updated soil screening levels for these receptors were obtained primarily from the latest version of 
the United States Environmental Protection Agency (USEPA) Regional Screening Levels (RSLs) 
(USEPA, 2015). However, if a corresponding Department of Toxic Substance Control (DTSC) value 
was available for a particular chemical that value was used preferentially (DTSC, 2015). For the off-
site resident, exposed only via inhalation, the Inhalation Screening Level was used. It is important to 
note that both children and adults are taken into consideration in the development of the residential 
screening levels and the most stringent value protective of both the adult and child was used. For 
the on-site commercial worker, the screening level reflecting all soil exposure pathways was used. 
For carcinogenic chemicals the lower of the cancer or non-cancer risk-based value was used. The 
resulting values for non-volatile chemicals are shown in Table 1. Table 1 shows that many of the 
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updated screening levels (particularly for the on-site commercial worker) are well below (more 
stringent than) the older 1999 screening levels (as indicated in yellow highlight).  

It should be noted that the screening level for arsenic (12 mg/kg) is not health risk-based. The value 
of 12 mg/kg is based on the upper bound of naturally occurring arsenic in California (Bradford et al., 
1996). By convention in California, a background-based value for arsenic is normally used as the 
screening level for arsenic at contaminated sites instead of a health risk-based value (California 
Environmental Protection Agency [CalEPA], 2005). This is because a strictly health risk-based value 
would be well below naturally occurring background levels. 

The screening level for lead for on-site commercial workers is the California Human Health Screening 
Level (CHHSL) of 320 mg/kg (Office of Environmental Health Hazard Assessment [OEHHA], 2009). The 
same value is also protective of off-site residents as the contribution of inhalation exposure to lead is 
negligible relative to soil ingestion (DTSC, 2011), and off-site residents would only be exposed via 
inhalation. 

Updated screening levels for volatile chemicals in soil are shown in Table 2. Table 2 shows that 
virtually all of the updated screening levels for both off-site resident and on-site commercial worker 
are well below the older 1999 screening levels (as indicated in yellow highlight). 

Soil Screening Levels for On-Site Construction Workers 

The 1999 RMP did not address construction workers. However, construction workers have higher 
levels of exposure to soils than either residents or commercial workers. Therefore, screening levels 
for this receptor population are warranted. 

Neither USEPA nor any California regulatory agency has developed risk-based screening levels for 
construction workers. However, USEPA has established calculation methods for developing such 
levels (USEPA, 2002 and 2015), and the California DTSC has established default exposure parameters 
for construction worker risk assessment that can be used in the USEPA equations. The soil 
construction worker equations presented in USEPA (2015) were used to calculate soil screening 
levels for the construction worker. Screening levels were calculated assuming worker exposure via 
soil ingestion, dermal contact with soil, and inhalation. The screening levels were calculated using 
the DTSC exposure parameters shown in Table 3. Toxicity criteria used in the calculations were 
obtained first from DTSC (2015), and if not available from DTSC (2015), from USEPA (2015). For 
carcinogenic chemicals the lower of the cancer or non-cancer risk-based value is shown as the final 
recommended screening value. The resulting screening levels for non-volatile chemicals are shown 
in Table 4. Note that the screening level for arsenic was assumed to be 12 mg/kg, as discussed 
previously. The screening level for lead for on-site construction workers was assumed to be the 
commercial/industrial worker CHHSL of 320 mg/kg (OEHHA, 2009). Screening levels for volatile 
chemicals are shown in Table 5. 

Soil Screening Levels for Protection of Ecological Receptors 

The 1999 RMP did not include any ecorisk-based soil screening levels, therefore, ecorisk-based soil 
screening levels for the protection of terrestrial wildlife were obtained from key USEPA references. 
Available screening levels for non-volatile chemicals and volatile chemicals are shown in Tables 6 and 
7, respectively.  

Groundwater Screening Levels Based on Drinking Water Exposure 

Groundwater screening levels based on human drinking water exposure were considered to be the 
State of California enforceable drinking water standard, that is, the Maximum Contaminant Level (MCL) 
(CalEPA, 2015). However, if an MCL was not available for a particular chemical the USEPA RSL for 
tapwater ingestion was used (USEPA, 2015). The updated groundwater screening levels are shown in 
Table 8. 
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Groundwater Screening Levels to Protect Indoor Workers from Vapor Intrusion 

The 1999 RMP did not include screening levels to protect indoor workers from vapor intrusion due 
to volatile chemicals in groundwater. The San Francisco Bay Regional Water Quality Control Board 
(SFBRWQCB), as part of its Environmental Screening Level (ESL) program, has developed 
groundwater screening levels to protect workers from this type of chemical exposure (SFBRWQCB, 
2013). These values are shown in Table 9. 

Groundwater Screening Levels for the Protection of Aquatic Life 

The 1999 RMP also did not provide screening levels for the protection of aquatic life from 
contaminated groundwater. There is a potential for groundwater on the site to daylight or infiltrate 
into freshwater or estuarine wetlands. Therefore, groundwater screening levels protective of aquatic 
life were obtained for each of these aquatic habitat types from SFBRWQCB (2013). These values are 
shown in Table 10.  

COMPARISON OF PHASE II DATA TO UPDATED SCREENING LEVELS 

Table 11 compares the updated soil screening levels to the maximum soil concentration reported in 
the Phase II (LTR, 2015). In the Phase II, soils were analyzed in some cases to a maximum depth of 
31 ft below ground surface (bgs), but in all cases to at least 10 ft. However, with the exception of 
barium, the maximum concentrations were all detected within 10 ft bgs. The maximum detected 
concentration of barium was found at 20 ft; however, this value did not exceed any screening level.  

Only those chemicals exceeding at least one of the updated screening levels are shown. Table 11 
shows that 18 chemicals exceed at least one of the new screening levels and many of these 
chemicals exceed more than one screening value. Chemicals exceeding at least two screening levels 
include arsenic, benzo(a)pyrene, cadmium, lead, and nickel. The greatest exceedances of a screening 
level were due to lead and nickel. Arsenic was only slightly exceeded (maximum of 13 mg/kg 
compared to a screening level of 12 mg/kg). 

Table 12 shows those chemicals which exceed at least one of the updated groundwater screening 
levels. Based on the Phase II data, only benzene exceeded a groundwater screening level, and this 
was based on drinking water exposure. 

In summary, using updated screening levels that address a wide range of relevant potential 
receptors and exposure pathways, 19 chemicals (18 in soil and 1 in groundwater) detected in the 
Phase II exceed at least one screening level. Of particular importance are lead and nickel due to the 
significant exceedances of these two chemicals. (Mission Bay Alliance, Soluri Meserve, letter, 
October 20, 2015 [O-MBA15S5-1]) 

_________________________ 

Second, following release of the NOP/IS,3 the applicant’s consult prepared a Phase II report that 
identified significant additional contamination in soils onsite. The Phase II report shows that 
significant amounts of both previously existing and subsequently-imported hazardous waste remain 
on the site today. Backfill used in this area contained Class 1 and 2 hazardous materials that were 
not present before the excavation and partial removal of petroleum contaminated materials. These 
materials are not addressed in the 1998 RMP or 2006 Revised RMP. The FSEIR now acknowledges 
the existence of this contaminated backfill (FSEIR, 13.22-20), which was withheld from public 
disclosure in the NOP/IS and RDEIR. 

The presence of newly-revealed contamination, viewed in isolation, represents new information 
and/or a changed circumstance requiring analysis and disclosure in a recirculated DSEIR. What is 
more, however, the Alliance retained an independent toxicologist to compare the results of the 
Phase II to the health screening levels in the 1998 RMP (and included in the 2006 RRMP) and current 
standards. The report prepared by Damian Applied Toxicology, LLC (“DAT”): (1) provides updated 
screening levels for the constituents at the site; (2) provides newly applicable screening levels that 
did not exist at the time of the 1998 EIR; (3) compares the new and old screening levels; and 
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(4) compares the updated screening levels to the most recent site investigation data from the 
Project site. (See DAT Report, submitted to City on October 20, 2015.) 

The DAT Report shows that the prior screening levels are completely outdated and do not protect 
public health. Using updated screening levels that address a wide range of relevant potential 
receptors and exposure pathways, the DAT Report concludes that 19 chemicals (18 in soil and 1 in 
groundwater) that were detected in the 2015 Phase II investigation at the site exceed at least one 
screening level. Thus, present contamination poses potentially significant hazards due to impacts to 
the shallow water table, risks to construction workers exposed to site soils, including backfill, risks to 
commercial workers at the planned development project, and risks from transport and disposal of 
this hazardous waste, to the extent it may be taken off site. These hazards are not addressed in the 
RMP/RRMP, and represent new significant impacts that require recirculation of the DSEIR. 

The FSEIR mischaracterizes the record in an attempt to dismiss the significance of this newly-
discovered contamination that is well above screening levels. First, the FSEIR suggests that it is 
contamination is not the result of subsequent activities at the Project site, stating, “The fill unit is . . . 
likely related to debris from the 1906 earthquake and resulting fire.” (FSEIR, 13.22-21.) This 
statement is misleading because is conceals from the public the fact, recognized in both the 
applicant’s Phase II report and the prior BSK report, that this material was deposited onto the 
Project site in approximately 2005 following excavation to remediate petroleum free-product found 
onsite. (Phase II report, p. 6; BSK Hazardous Materials Report dated July 22, 2015, p. 3.) Thus, 
available facts indicate that this contaminated soil was the result of activities that took place 
following the 1998 SEIR, not the 1906 earthquake. 

The City also attempts to dismiss the significance of this contamination by asserting, “[T]he Phase II 
ESA determined that these concentrations are not considered a health concern to construction 
workers.” (FSEIR, 13.22-21.) First, it is the function of a health risk assessment, and not a Phase II 
environmental site assessment, to make a determination of human health risk. Indeed, the 
completely inappropriate and inadequate nature of this conclusion in the Phase II is demonstrated 
with clarity in the DAT Report, discussed above, establishing that some of these contaminants are 
found in this fill material at up to ten times current screening levels. The City’s misstatements on 
these critical human health issues fall well below its duty of good faith. 

Finally, it is noted that the FSEIR repeatedly relies on compliance with the existing 1999 RMP under 
the San Francisco Bay Regional Water Quality Control Board (“RWQCB”) oversight to ensure that 
impacts are less than significant. (FSEIR, 13.22-8 – 12.) In addition to establishing that the RMP itself 
is outdated and no longer adequate to protect human health, the attached correspondence 
establishes that oversight by the RWQCB is no longer adequate to effectively manage the site for the 
protection of construction workers and the public. (See Exhibit 3, letter to Dept. of Toxic Substances 
Control dated October 23, 2015.) 

In summary, the information submitted by the Alliance constitutes substantial evidence of a fair 
argument that the Project will have a significant adverse effect regarding hazardous materials. In the 
alternative, per CEQA section 21166 and CEQA Guidelines section 15162, the facts described above 
constitute a change in circumstances since the 1998 SEIR involving, and significant new information 
showing, a new significant effect not previously analyzed in the 1998 SEIR. Under either standard, 
the City must prepare and circulate for public comment an environmental impact report to review 
the Project’s impacts on hazardous materials. 

Footnote: 
3 Hazards and Hazardous Materials is one of the subjects determined by the City to not warrant any analysis in the 

DSEIR. 

(Mission Bay Alliance, Soluri Meserve, letter, November 2, 2015 [O-MBA16S6-8]) 

_________________________ 
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Response to Late Comment HAZ-1: Assessment of Hazardous Materials Impacts 
The commenter claims that impacts related to hazards and hazardous materials are 
inadequately addressed in the Initial Study because the analysis relies on the 1998 FSEIR for 
the Mission Bay Redevelopment Plan and because the 1999 Risk Management Plan (RMP) 
prepared in accordance with the FSEIR relies on outdated methodologies for assessing 
human health and environmental risks associated with exposure to hazardous materials 
during construction and operation of the project. In addition, the commenter notes that the 
project sponsor completed a Phase II Environmental Site Assessment in 2015, since 
completion of the Initial Study analysis, and contends that this is significant new 
information requiring recirculation of the Draft SEIR. Because a portion of the fill on the 
project site has been deposited there as part of remediation conducted since publication of 
the 1998 FSEIR, the commenter further contends that impacts associated with disposal of 
hazardous soil and exposure to the fill materials are not adequately addressed in the SEIR.  

The SEIR describes the history of the site, including investigations and remedial actions that 
have been performed since 1998. (SEIR, Appendix NOP-IS, pp. 116-118; RTC document, 
Section 13.22.3.) As these documents explain, in 2005, a portion of the site (located in the 
south-east area) was excavated as the “Pier 64” response action in order to remove 
petroleum hydrocarbon free product. After the clean-up was completed, the area was 
backfilled with concrete rubble and overburden soil that had been excavated and stock-piled 
in order to remove the hydrocarbon contamination. This material came from the same area 
that was addressed as part of this cleanup. The Regional Water Quality Control Board – the 
agency with regulatory authority over the cleanup – determined that this use of the rubble 
and overburden was appropriate.  

The commenter also provides updated environmental screening levels for the evaluation of 
chemical concentrations in the soil and groundwater and notes that some constituents 
identified during the 2015 Phase II Environmental Site Assessment exceed at least one 
screening level. The supporting material for the appeal identifies updated environmental 
screening levels for on-site construction workers, off-site (nearby) residents, on-site 
commercial workers, ecological receptors (terrestrial wildlife), drinking water, vapor 
intrusion into the building, and protection of aquatic life. In addition, the commenter 
submitted a letter to the California Department of Toxic Substances Control (DTSC) 
requesting that this agency assume oversight responsibility for implementation of the RMP 
at the project site. 

OCII acknowledges that the environmental screening levels have been updated since 
preparation of the 1999 RMP for the Mission Bay Plan Area. However, as explained in more 
detail below, the comment letter conflates this screening level information with the CEQA 
analysis of potentially significant hazards and hazardous materials impacts. None of the 
information presented by the commenter, including the updated environmental screening 
levels, affects the conclusions reached in the SEIR (Initial Study pp. 106 to 122) as augmented 
and clarified in Response HAZ-1 of the RTC document (Section 13.22.2) regarding hazards 
and hazardous materials impacts. Specifically: 
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• the 1999 Mission Bay RMP implements specific risk management procedures and 
requires compliance with the current San Francisco Health Code Article 22A; 

• regulatory requirements applicable to construction of the project would preclude 
exposure of the public and wildlife to chemicals in the soil during construction of the 
project; and 

• the project design would preclude human, wildlife, and stormwater contact with the soil 
during operation of the project.  

Applicability of 1999 RMP 
Among the requirements of the 1999 Mission Bay RMP are risk management measures 
specific to construction, including dust control measures, soil management protocols, 
stormwater pollution prevention plan requirements, worker health and safety planning 
requirements, contingency requirements in the event that previously unidentified 
underground structures or contamination are identified, protocols for dewatering activities, 
and a framework for complying with the current requirements of Article 22A.  

Measures specific to post- development conditions are intended to manage risks to site 
occupants and ensure that they would have no contact with site soils and groundwater as 
well as manage risks to maintenance and utility workers that might come in contact with soil 
left in place during their normal work activities. They include the following: covering of 
exposed areas; limiting future residential development within the Mission Bay Plan Area to 
preclude single family homes with private front or back yards; restricting the future use of 
groundwater for domestic, industrial, or irrigation purposes; providing protocols for future 
subsurface activities; and implementing a long-term groundwater monitoring program.  

Implementation of the RMP does not rely on outdated standards and procedures, as alleged 
by the commenter. Rather, the RMP ensures compliance with the current regulatory 
requirements through implementation of Article 22A of the San Francisco Health Code, as 
discussed in Response HAZ-1 and HAZ-3 of the Responses to Comments document (see 
Sections 13.22.2 and 13.22.4, respectively. Known as the “Maher Ordinance”, Article 22A, 
was updated in 2013 and authorizes the San Francisco Department of Health, Environmental 
Health Branch, Site Assessment and Mitigation (EHB-SAM) to implement state regulations 
with respect to hazardous substances in soil and groundwater. Article 22A requires a 
subsurface investigation involving the analyses of soil and groundwater for hazardous 
substances including, but not limited to: metals, volatile organic compounds (VOC), total 
petroleum hydrocarbons, semi-volatile organic compounds (SVOC), PCBs, pH levels, 
cyanides, methane and other flammable gases, and naturally occurring asbestos. Sampling 
of soil and groundwater must be in accordance with procedures approved by the DTSC or 
the State Water Resources Control Board and the San Francisco Bay Regional Water Quality 
Control Board (RWQCB). Likewise, testing of samples must be analyzed by a certified 
laboratory in accordance with methods approved by these agencies. The subsurface 
investigation report must disclose the presence of a hazardous substance and, for each, the 
level detected and must be compared to State and federal guidelines and standards. If 
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contamination is identified, Article 22A requires a Site Mitigation Plan, describing the 
procedures, methods, and devices to mitigate or remove contaminated soil, groundwater, 
and soil vapor. Upon completion, a Certified Final Project Report is also required and each 
document is subject to approval by EHB-SAM. For sites ½ acre or larger, Article 22A 
requires submittal of a Dust Control Plan that complies with Article 22B of the San Francisco 
Health Code. Thus, the project sponsor is required to comply with the RMP, enforceable by 
the RWQCB through an environmental covenant recorded against the property, as well as 
the current requirements of Article 22A and Article 22B of the San Francisco Health Code, 
enforceable by EHB-SAM. 

Here, the project sponsor has completed a subsurface investigation, as the commenter 
acknowledges. The project sponsor has also completed a Site Mitigation Plan that addresses, 
among other things, appropriate disposal of soil classified as a Class I or II hazardous 
waste12 as well as a Dust Monitoring Plan that specifies methods and monitoring to ensure 
that dust does not cross the property boundaries during construction.13 EHB-SAM has 
approved the Site Mitigation Plan14 and the Dust Monitoring Plan15 for construction of the 
project in accordance with Article 22A and Article 22B. Thus, while there is a standing RMP 
for the project site, the RMP’s implementation of Article 22A (in addition to the other 
measures required by the RMP), ensure that remediation of the soil and groundwater would 
meet current health risk standards, and that the public and site occupants and visitors 
would not be exposed to unacceptable levels of site contaminants during construction and 
operation of the project, as concluded on p. 118 of the Initial Study. (See City of Maywood v. 
Los Angeles Unified School Dist. (2012) 208 Cal.App.4th 362, 409-413 [holding the lead agency 
properly determined the environmental impact of construction of a school on a site with 
potential soil contamination was less than significant in consideration of applicable 
regulations governing further investigation and cleanup of the site prior to construction of 
the school].)  

Applicability of Screening Levels and Potential for Exposure to Contaminants 
As described in the DTSC Preliminary Endangerment Assessment Guidance Manual, an 
early step in the development of a human health risk assessment is development of a 
conceptual site model which involves gathering information about the site and identifying 
the potential for exposure to contaminants in soil, groundwater, soil vapors, and surface 
water.16 Subsequent steps involve characterizing the potential health risks associated with 
exposure to the contaminants based on the concentration present and the type of exposure 

                                                           
12 Langan Treadwell Rollo, Site Mitigation Plan, Golden State Warriors Arena, Blocks 29-32, Mission Bay, 

San Francisco, California. June 2015 
13 Langan Treadwell Rollo. Revised Dust Monitoring Plan, Golden State Warriors Arena, Blocks 29 through 

32, Mission Bay, California. October 2, 2015. 
14 City and County of San Francisco, Department of Public Health, Environmental Health. Site Mitigation 

Plan Approval, Golden State Warriors Arena, Blocks 29-32, San Francisco, CA 94158, June 17, 2015. 
15 City and County of San Francisco, Department of Public Health, Environmental Health. Dust Monitoring 

Plan Approval, Golden State Warriors Arena, Blocks 29-32, San Francisco, CA 94158, November 3, 2015. 
16 State of California Environmental Protection Agency, Department of Toxic Substances Control, 

Preliminary Endangerment Assessment Guidance Manual, January 1994 (Revised October 2015). 
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(e.g., inhalation, dermal contact, or ingestion). It is not necessary to evaluate risks where 
exposure would not occur. Where there could be exposure to contaminants, a screening risk 
evaluation provides a health-conservative preliminary evaluation of potential risk and 
hazards to potential receptors such as site occupants, visitors, and maintenance workers. The 
screening levels used in this type of evaluation use conservative exposure assumptions. If 
contaminant concentrations are below screening levels, then further analysis of health risks 
is not required. The presence of contaminant concentrations above screening levels does not 
mean that the risks associated with those chemicals are significant; rather, that means that 
further analysis may be warranted to determine what response activities, such as a more 
detailed risk assessment or site remediation, are required to address the presence of these 
substances. In this fashion, screening levels serve as an initial means of screening those 
instances in which response activities may be necessary, from those instances in which 
further response activities are not necessary. 

The comment appears to equate ESLs with significance thresholds for purposes of 
determining whether hazards at the site are significant under CEQA. For CEQA purposes, 
the issue is not whether ESLs are exceeded, but whether the project presents a significant 
risk to human health or the environment in light of the presence of certain contaminants at 
the site at concentrations in excess of ESLs.  

In the event that contaminant concentrations exceed screening levels, it may be necessary to 
conduct a more detailed risk assessment to more accurately characterize health risks at a 
contaminated site. 

In this case, it is not necessary to conduct a more detailed human health risk assessment for 
the project, even though some site contaminant concentrations exceed screening levels as 
noted in the comment. That is because once the project is constructed, site occupants, 
commercial workers, and visitors, as well as adjacent property owners, visitors and 
residents, would not be exposed to chemicals in the soil or groundwater, therefore no health 
risk would occur. Site excavation would remove soil to a minimum depth of 12 feet as part 
of the site development, and clean engineered backfill would be used where needed. The 
site would be occupied by buildings or paved, and none of the existing soil on the site 
would be exposed at grade, as discussed in Responses HAZ-1 and HAZ-3 of the Responses 
to Comments document (Sections 13.22.2 and 13.22.4, respectively). All landscaped areas on 
the site would be above structures, and clean soil would be brought in for all landscaped 
areas on the project site. (See also Parker Shattuck Neighbors v. Berkeley City Council (2013) 222 
Cal.App.4th 768, 786, fn. 14 (explaining existing soil contamination did not even constitute 
“a fair argument of a significant effect on the environment… [in part because of] 
uncontroverted evidence that 26,000 cubic yards of soil will be excavated from… [the project 
site] before construction and that underground parking and the ground floor will separate 
residential units from any… [contaminated soil]”).) Moreover, the project would not include 
any residential or other uses that could include backyard gardens or other activities that 
could involve growing of food crops.  
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Similarly, the project would not expose people or the environment to risks related to 
contaminated groundwater (see Table 12 in comment letter O-MBA15S5) because site 
occupants and workers would not come into contact with the groundwater and the project is 
deed restricted from using groundwater for drinking water, irrigation, or any other 
purposes. There would be no substantial risk related to vapor intrusion because, as 
discussed in Response HAZ-3, only low levels of volatile organics have been identified in 
the soil and groundwater, based on recent testing in 2015. Indeed, as demonstrated in Tables 
9 and 12 of comment letter O-MBA15S5, none of the volatile organic concentrations exceed 
the updated environmental screening levels for vapor intrusion. 

On-site construction workers could be exposed to chemicals in the soil and groundwater 
during initial phases of construction (i.e., excavation of and removal of soil from the site). 
However, risks to construction workers would be adequately addressed by the site specific 
health and safety plan prepared in accordance with the construction contractor’s Injury and 
Illness Prevention Program required by Cal/OSHA (specified in Title 8 of the California 
Code of Regulations, Sections 1509 and 3203) and the federal Occupational Health and 
Safety Administration in accordance with Title 29 of the Federal Code of Regulations, 
Section 1910.120. The health and safety plan, which is kept on-site and updated as necessary, 
establishes procedures for entering the project site, emergency response procedures, training 
requirements (i.e., training in accordance with Section 1910.120 of 29 Code of Federal 
Regulations, known as “HAZWOPER training”), specific personal hygiene requirements, 
and the use of monitoring equipment specifically to protect construction workers. A health 
and safety officer would be on site at all times during excavation to ensure that all health 
and safety measures are maintained and, if necessary, to direct and stop all construction 
activities in order to ensure compliance with the health and safety plan. Compliance with 
the health and safety plan would ensure that construction worker exposures to hazardous 
materials remain within acceptable levels. 

During construction, the public (including off-site, nearby residents) would not be exposed 
to hazardous materials in dust emanating from construction activities because no visible 
dust would be allowed to cross the property boundaries in accordance with the Dust 
Monitoring Plan approved by the San Francisco Department of Public Health, which 
incorporates the requirements of Article 22B of the San Francisco Health Code as also 
discussed in Response HAZ-3 of the RTC document (see Section 13.22.4). The requirement to 
comply with Article 22B has been incorporated into the Mitigation Monitoring and 
Reporting Program. (See p. MMRP-58.) 

Potential impacts of the project on biological resources, including impacts associated with 
exposure to contaminated soils and groundwater, are addressed in the Initial Study (pp. 76 
to 84) as augmented and clarified in the RTC document (Section 13.19). The proposed project 
was determined to have a less-than-significant impact on special status species and sensitive 
natural communities, both terrestrial and aquatic. No special status species or sensitive 
natural communities are present on the site, and implementation of required stormwater 
controls and dust monitoring during construction would ensure that no contaminated 
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materials would be transported off-site through runoff or wind deposition. As stated above, 
during operation of the project, there would be no exposure of terrestrial wildlife and 
aquatic life to contaminated soils. Any ecological risk exposures to aquatic life associated 
with contact with groundwater are an existing condition that is not a result of the proposed 
project. That is, to the extent if any that aquatic life could be exposed to hazardous 
substances currently existing in the groundwater beneath the site, the project is not the cause 
of that exposure. 

As discussed in the Initial Study, the 1998 FSEIR, and the RTC document, the project site has 
been the subject of extensive hazardous materials investigations beginning in 2001 and 
continuing through 2015. Soil and groundwater remediation has been conducted under the 
regulatory supervision of the RWQCB in response to documented soil and groundwater 
contamination. The SEIR (Initial Study pp. 115 to 118) provides a detailed discussion of the 
site investigation and remediation activities conducted at the project site. The most recent 
investigation is the 2015 Phase II Environmental Site Assessment completed in support of 
the proposed project, as described in Response HAZ-3 (Section 13.22.4 of the RTC 
document). The analytical results of this investigation are representative of current site 
conditions. Thus, the environmental review for the proposed project fully discloses the 
presence of hazardous materials in soil and groundwater on the project site in compliance 
with current regulatory standards.  

Based on the site investigation and characterization described above, the risk assessment 
process evaluates potential risks to human and environmental receptors from exposure to 
contaminated soil and groundwater. But here, for the reasons already discussed, there 
would be no health or environmental risk of exposure to chemicals currently present in soil 
and groundwater at the project site during project construction or operation that would not 
be addressed by the required Dust Monitoring Plan and CalOSHA health and safety plan. 

For the reasons more fully discussed above, an updated human health or ecological risk 
assessment using updated environmental screening levels is not necessary to support the 
conclusions reached in the SEIR Initial Study that project impacts related to hazardous 
materials in soil and groundwater are less than significant. The commenter does not identify 
any significant new information that would warrant recirculation of the SEIR. 

RWQCB Oversight of RMP Implementation 
The commenter has written a letter to the California Department of Toxic Substances Control 
(DTSC), a copy of which was included in the appeal materials, with the view that the RWQCB 
(designated as the administering agency for the entire Mission Bay Redevelopment Area by 
the California EPA Site Designation Committee under Chapter 6.65 of the California Health 
and Safety Code) has failed to adequately manage risks at the project site and that the DTSC 
should assume oversight responsibility. The DTSC has responded that they cannot direct 
ongoing site investigations, sampling, or other site-related activities; they have acknowledged 
that the San Francisco Department of Public Health (SFDPH) is assisting the RWQCB on issues 
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related to Article 22A and Article 22B of the San Francisco Health Code, and they encourage 
the commenter to work directly with the RWQCB.17  

The San Francisco Department of Health, Environmental Health Branch, Site Assessment 
and Mitigation (EHB-SAM) has the authority to oversee assessment and mitigation of sites 
that move greater than 50 cubic yards of soil in designated areas of San Francisco in 
accordance with the San Francisco Health Code, Article 22A and the Building Code, 
Section 106.3.2.4 – Hazardous Substances. The entire Mission Bay Plan Area is subject to the 
requirements of Article 22A, and each developer must comply with its requirements prior to 
obtaining a building permit. As described above, EHB-SAM requires site specific sampling 
to occur for each project within the Mission Bay area, compliance with the RMP, a Health 
and Safety Plan, and a Dust Control Plan. EHB-SAM has worked with the RWQCB since 
1999 in assuring compliance with the 1999 RMP approved by the RWQCB for the project site 
which requires compliance with Article 22A. 

In response to the commenter's letter to the DTSC, EHB-SAM has written a follow-up letter 
to the DTSC providing additional information regarding their role in the regulatory 
oversight at Mission Bay and in particular, at the project site.18 In this letter, EHB-SAM 
describes the current requirements of Article 22A, to which the project site is subject and 
required to comply with. The specific requirements include an initial site assessment (Phase 
I report), a work plan for subsurface investigation (if needed), a site characterization report 
(Phase II report), and a site mitigation plan if hazardous substances are detected above 
California hazardous waste levels, RWQCB Environmental Screening Levels, or DTSC's 
California Human Health Screening Levels. The site mitigation plan must address how any 
detected hazardous substances above these levels will be addressed in light of the planned 
development. Article 22A requires any subsurface investigation to include sampling of soil, 
soil vapor, and groundwater. EHB-SAM supplements the 1999 Mission Bay RMP dust 
control requirements by also requiring compliance with Article 22B, which regulates 
construction-related dust emissions for projects greater than one-half acre. Article 22A also 
requires the owner to submit a site specific health and safety plan to EHB-SAM that 
addresses specific elements two weeks prior to the commencement of work and work cannot 
proceed until proof of preparation of this plan is received. 

Since 1999, EHB-SAM has reviewed and responded to all developments within the Mission 
Bay Plan Area, and EHB-SAM confers with the RWQCB on all Mission Bay projects prior to 
issuing a certification letter indicating that compliance with Article 22A is complete. As part 
of this effort, EHB-SAM has reviewed numerous documents for the proposed project site, 
including the June 2015 Phase II Environmental Site Assessment, the June 2015 Site 

                                                           
17 Pettijohn, Julie C., Senior Environmental Scientist (Supervisory), Brownfields & Environmental 

Restoration Programs, California Department of Toxic Substances Control, 2015. Letter dated November 17, 
2015 to Osha R. Meserve, Soluri Meserve. 

18 Cushing, Stephanie K. J., Principal Environmental Health Inspector, City and County of San Francisco 
Department of Public Health, Environmental Health, 2015. Letter dated November 10, 2015 to Karen Toth, 
Department of Toxic Substances Control, regarding Soluri Meserve Letter—October 23, 2015, Mission Bay 
Development Contamination, including all attachments. 
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Mitigation Plan, and the Dust Monitoring Plan as revised in October 2015. On June 8, 2015, 
EHB-SAM approved the Phase II Environmental Site Assessment. On July 13, EHB-SAM 
approved the Site Mitigation Plan. On November 3, 2015, EHB-SAM approved the Dust 
Monitoring Control Plan.  

Given that DTSC has acknowledged and concurred with the ongoing oversight of the RMP, 
Site Mitigation Plan, Dust Monitoring Plan, and all other activities governed by Articles 22A 
and 22B by EHB-SAM, in coordination with the RWQCB as the lead administering agency, 
the current regulatory responsibilities for addressing contamination at the project site is 
deemed appropriate, and the commenter's letter to the DTSC is unfounded.  

_________________________ 

Issues Raised by Late Commenters on Naturally-occurring Asbestos 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA16S6-7    

_________________________ 

7. Hazards and Hazardous Materials 

New information and/or changes in circumstances have occurred in the area of hazards and 
hazardous materials that require recirculation. Although the NOP/IS determined that no additional 
analysis was required of these issues in the DSEIR, changed circumstances and/or new information 
following the 1998 SEIR requires recirculation of the DEIR that includes adequate analysis and 
disclosure of the Project’s potentially significant impacts with respect to hazards and hazardous 
materials. 

First, the DSEIR did not previously acknowledge the presence of asbestos on-site. Following release 
of the DSEIR, the Bay Area Air Quality Management District staff sampled the existing stockpiles on-
site, which identified the presence of asbestos above regulatory limits. In response to this newfound 
asbestos in onsite soils, the applicant was required to prepare an asbestos dust monitoring plan in 
order to mitigate the significant public health risk. The new asbestos dust monitoring plan, dated 
October 9, 2015, was released to the public very recently. The newly-discovered presence of 
asbestos in soils onsite, not previously disclosed in the DSEIR, represents a new significant impact of 
the Project that requires recirculation. (Mission Bay Alliance, Soluri Meserve, letter, November 2, 
2015 [O-MBA16S6-7]) 

_________________________ 

Response to Late Comment HAZ-2: Naturally-occurring Asbestos 
The commenter states that the SEIR did not acknowledge the presence of naturally occurring 
asbestos on-site and only prepared an Asbestos Dust Monitoring Plan in response to actions 
taken by the Bay Area Air Quality Management District (BAAQMD). 

This statement is incorrect. Impacts associated with the potential presence of naturally-
occurring asbestos in soil at the project site are addressed in Impact HZ-1 of the SEIR Initial 
Study (Section E.16, Hazards and Hazardous Materials, pp. 113 through 115). This analysis 



Page D-344 
Appeal of Final SEIR Certification, Exhibit D 

Responses to Late Comments 
Event Center and Mixed-Use Development at Mission Bay Blocks 29-32 

 

acknowledges that the preliminary geotechnical investigation for the site identified cobble to 
boulder-sized pieces of serpentinite, a rock type known to contain naturally-occurring 
asbestos, in the artificial fill. While the 1998 Mission Bay FSEIR did not specifically address 
impacts associated with exposure to naturally-occurring asbestos during construction, the 
Initial Study for the proposed project fully analyzes these impacts. As stated in Impact HZ-1 
and required by Mitigation Measure M-HZ-1b, the project sponsor would be required to 
implement a geologic investigation to determine the asbestos content of the fill materials to 
be excavated and implement dust control measures in accordance with the Asbestos Air 
Toxics Control Measure (Asbestos ATCM) if asbestos concentrations exceed 0.25 percent.  

As discussed in Responses HAZ-3 and HAZ-4 of the RTC document (see Section 13.22, 
Hazards and Hazardous Materials), the project sponsor completed a Phase II Environmental 
Site Assessment of the project site in 2015 in compliance with Article 22A of the 
San Francisco Health Code.19 The Phase II Environmental Site Assessment identified 
sporadic detections of chrysotile asbestos at concentrations of up to 2 percent.  

As specified in Mitigation Measure M-HZ-1b, the project sponsor subsequently prepared an 
Asbestos Dust Monitoring Plan20 in accordance with the Asbestos ATCM requirements and 
submitted it to the BAAQMD for approval. It specifies that during dust generating activities, 
daily air samples would be collected from an upwind and a downwind location at the 
perimeter of the site for the analysis of airborne asbestos. In the event that any sample result 
is greater than 16,000 structures per cubic meter of air, the construction contractor would be 
required to stop all earth-disturbing activities until the dust is abated and asbestos 
concentrations are within acceptable levels; the project sponsor, or its designee, would also 
notify the BAAQMD and the RWQCB (the responsible agencies) of the asbestos level. After 
one month of monitoring, the project sponsor would submit the monitoring data to the 
RWQCB for discussion of whether continued monitoring is necessary. On November 16, 
2015, the BAAQMD concluded that the plan meets the requirements of the Asbestos ATCM 
and approved the Asbestos Dust Monitoring Plan.21 

In addition to the Asbestos ATCM, the project sponsor will implement dust control 
measures during construction as specified in the Revised Dust Monitoring Plan22 and 
described in Response HAZ-3 of the RTC document (See Section 13.22.5) The Revised Dust 
Monitoring Plan, which the San Francisco Department of Health, Environmental Health 
Branch, Site Assessment and Mitigation (EHB-SAM) approved on November 3, 3015, 
includes measures for track-out prevention and control and controlling dust from active 
storage piles; inactive surface areas and storage piles; unpaved roads, parking lots, and 

                                                           
19 Langan Treadwell Rollo, Phase II Environmental Site Assessment, Golden State Warriors Arena, 

Blocks 29-32, Mission Bay, San Francisco, California. June 2015. 
20 Langan Treadwell Rollo. Asbestos Dust Monitoring Plan, Golden State Warriors Arena, Blocks 29 through 

32, Mission Bay, San Francisco, California. November 4, 2015. 
21 BAAQMD, Email from Kevin Vo to Randy Lee, San Francisco Bay Regional Water Quality Control Board, 

November 16, 2015. 
22 Langan Treadwell Rollo. Revised Dust Monitoring Plan, Golden State Warriors Arena, Blocks 29 through 32, 

Mission Bay, California. October 2, 2015. 
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staging areas; paved public roads; earth moving activities; off-site soil transport; and post 
construction activities.  

The results of all dust monitoring would be made available to the RWQCB and BAAQMD 
upon request, including information regarding the asbestos and dust monitoring activities. 
Any exceedances, should they occur, and corrective actions taken, if necessary, would be 
included in the Closure Report prepared under the Site Mitigation Plan23 described in 
Response HAZ-3 of the RTC document (see Section 13.22.4).  

The project sponsor has begun, and must continue, to implement the above measures 
pertaining to naturally occurring asbestos in accordance with Mitigation Measure M-HZ-1b 
of the Initial Study, which mitigates impacts associated with naturally-occurring asbestos to 
a less-than-significant level, as discussed in Impact HZ-1 of the Initial Study.  

Regarding the comment that BAAQMD visited the site and tested soil stockpiles found to 
contain asbestos, the EHB-SAM advises that it contacted the BAAQMD regarding the soil 
sampling referred to in one of the appellant’s comments and found that the soil sampled 
was stockpiled on Block 1, and not on the project site.24 The Mission Bay Development 
Company, and not the project sponsor, is conducting an infrastructure project on that site, 
and the RWQCB has required the developer of Block 1 to prepare an asbestos management 
plan to assure proper management of the soil. This work is not related to the proposed 
project or the project site, and the events described do not alter the project’s requirement to 
comply with the Asbestos ATCM. As stated, the project sponsor has already prepared an 
Asbestos ATCM, which BAAQMD has approved, as part of implementation of Mitigation 
Measure M-HZ-1b.  

_________________________ 

                                                           
23 Langan Treadwell Rollo, Site Mitigation Plan, Golden State Warriors Arena, Blocks 29-32, Mission Bay, 

San Francisco, California. June 2015. 
24 San Francisco Department of Public Health, Environmental Health. Memo from Stephanie K.J. Cushing to 

Tiffany Bohee, OCII. November 19, 2015. 
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SECTION 19: RESPONSES TO LATE COMMENTS ON ALTERNATIVES 

The comments and corresponding responses in this section cover topics described and 
analyzed in SEIR Chapter 7, Alternatives, as augmented in RTC document Section 13.24. 
These include topics related to: 

• Issue ALT-1: Alternative Site Near Pier 80  
• Issue ALT-2: No Project Alternative 
• Issue ALT-3: Off-site Alternative 

Issues Raised by Late Commenters on Alternative Site Near Pier 80 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA14B2-1 O-MBA22B4-5 O-MBA28L11-8 PH2-Hawley-2 

_________________________ 

In the meantime, I write on behalf of the Alliance to present a solution to a key inadequacy of the 
DSEIR: the failure to analyze a potentially-feasible alternate site. 

The Alliance informally disclosed its identification of Pier 80 as a feasible alternate project site to 
representatives of the City and the Warriors last month, and now formally requests that the OCII 
revise the DSEIR to analyze that site and recirculate for public and agency comment, as required 
when “significant new information” emerges. (Pub. Resources Code, § 21092.1; Guidelines, 
§ 15088.5.) While Mayor Ed Lee’s response to discovery of a feasible project venue at Pier 80 has 
been to accuse the Alliance of being unreasonable and, further, to announce that the City has 
already “reached a consensus” with the Warriors and UCSF regarding the Mission Bay site (see 
attached press), the Alliance looks to the OCII and the City to fully explore the Pier 80 site in a 
revised DSEIR as mandated by state law. 

As you know, the DSEIR concludes that locating the Warriors Event Center in Mission Bay would 
create significant environmental impacts. The impacts were recently underscored by a prominent 
group of UCSF faculty who are also members of the US National Academy of Sciences. Their letter to 
Mayor Lee (attached) expresses grave concern that because of traffic gridlock adjacent to UCSF 
Medical Center, “it is absolutely clear to us that the planned new Golden State Warriors Arena and 
Events Center in Mission Bay would severely degrade the environment for the many thousands of 
researchers and private sector biomedical scientists who come to work at Mission Bay each day.” 

In light of project impacts, the City and OCII cannot approve the Event Center at Mission Bay if there 
is a feasible alternate site that would accomplish most project objectives and substantially reduce 
environmental problems: 

Public agencies should not approve projects as proposed if there are feasible alternatives … 
available which would substantially lessen the significant environmental effects of such projects. 

(Pub. Resources Code, §§ 21002, 21081.) 

Although the Alliance had no obligation to do so, it took the practical step of searching for a better 
site for the Event Center when the EIR consultants did not. Its efforts culminated in success. The 
Alliance discovered that a site located near San Francisco’s Pier 80 would both meet fundamental 
project objectives and substantially reduce environmental impacts. A potentially-feasible site that 
avoids or substantially lessens significant impacts of a project must be analyzed in an EIR even if it 
“could impede to some degree the attainment of the project objectives, or would be more costly…” 
(Guidelines, § 15126.6, subd. (b)). Here, the Pier 80 site in fact would not impede the project 
objectives nor be more costly. 
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As explained previously, the DSEIR failed to analyze a potentially-feasible off-site alternative as 
required by CEQA Guidelines section 15126.6. (See my comment letter submitted on behalf of the 
Alliance on July 26, 2015, pp. 8-11.)  

The Pier 80 Site. 

 
Located 11 blocks from the Mission Bay site, on 21+ acres well-served by transportation corridors, 
light rail, and buses, Pier 80’s advantages include: 

• The arena requires less than 7 acres and could be sited in at least three possible footprints 
on the 3-times-larger Pier 80 site. (One possible footprint is depicted on the site map 
above.) 

• At the south end of the City, the site provides easy access from all directions, including the 
southern peninsula. The Highway 280 offramp ends at the site, and Highway 101 is 1/3 mile 
away. Adjacent Cesar Chavez is a major thoroughfare heavily serviced by muni buses. The 
Marin Street light rail abuts the site’s southern boundary. There is ample access to parking. 

• The Pier 80 site’s internal streets are in an “H” configuration and only serve tenants of those 
sites. The streets within the site could easily be abandoned. No through traffic would be 
impacted by the arena. 

• Buildings now on site, including warehouses and lumberyards, are blighted. 

• The site’s size and location are conducive to ancillary revitalizing development of retail, 
restaurants, and housing of all market types. 

Consistency with Project Objectives. The California Supreme Court mandates that environmental 
impact reports analyze potentially-feasible alternatives that meet ‘fundamental’ objectives. 
(In re Bay Delta (2008) 43 Cal.4th 1143, pp. 1165-1166.) Project objectives differ from a project’s 
description and are not dependent on the currently-proposed Mission Bay site. Fundamental 
objectives of the Warriors Event Center as recited in the DSEIR will be met at the Pier 80 site: 

• Construct a state-of-the-art multi-purpose event center in San Francisco that meets NBA 
requirements for sports facilities, can be used year-round for sporting events and 
entertainment and convention purposes with events ranging in capacity from 
approximately 3,000-18,500, and expands opportunities for the City’s tourist, hotel and 
convention business. 
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• Provide sufficient complementary mixed-use development, including office and retail uses, 
to create a lively local and regional visitor serving destination that is active year-round, 
promotes visitor activity and interest during times when the event center is not in use, 
provides amenities to visitors of the event center as well as the surrounding neighborhood, 
and allows for a financially feasible project. 

• Develop a project that meets high-quality urban design and high-level sustainability 
standards. 

• Optimize public transit, pedestrian and bicycle access to the site by locating the project 
within walking distance to local and regional transit hubs, and adjacent to routes that 
provide safe and convenient access for pedestrians and bicycles. 

• Provide adequate parking and vehicular access that meets NBA and project sponsor’s 
reasonable needs for the event center and serves the needs of project visitors and 
employees, while encouraging the use of transit, bicycle, and other alternative modes of 
transportation. 

• Provide the City with a world class performing arts venue of sufficient size to attract those 
events which currently bypass San Francisco due to lack of a world class 3,000-4,000 seat 
facility. 

• Develop a project that promotes environmental sustainability, transportation efficiency, 
greenhouse gas reduction, stormwater management using green technology, and job 
creation consistent with the objectives of the California Jobs and Economic Improvement 
Through Environmental Leadership Act 

• (AB 900), as amended. 

(DSEIR, pp. 3-5 to 3-6.) While the DSEIR also lists ancillary objectives solely relevant to the deeply-
flawed Mission Bay site, they are not fundamental to the arena project. Only the objectives listed 
above are fundamental to the project, as they have been constant since the Warriors’ prior selection 
of the now-abandoned Piers 30-32 site. 

Reduced Impacts at Pier 80 Site. The key question and first step in DSEIR analysis of the Pier 80 site 
must be “whether any of the significant effects of the project would be avoided or substantially 
lessened” at that location. (See Pub. Resources Code, §§ 21002, 21081.) A wide range of significant 
impacts of the Warriors’ Event Center will be eliminated or reduced at the ample Pier 80 site, 
without compromising any fundamental project objectives. 

For example: 

• Project-induced increases in traffic impacts would not combine with the San Francisco 
Giants’ baseball game traffic to the same extreme extent. 

• Event Center traffic would not interfere with patients’ emergency access to UCSF Medical 
Center. 

• Land use impacts due to the Event Center’s incompatibility with long-standing plans for 
Mission Bay as a hub for biosciences would be avoided. 

• Vibrations affecting sensitive research equipment at UCSF would be avoided. 

As repeatedly held by the California Supreme Court, project alternatives form the core of every EIR. 
Objective analysis of the feasibility of siting the Warriors Event Center near Pier 80 must now occur 
in CEQA’s prescribed public process to foster informed decision-making and public participation. 
Otherwise, the DSEIR will not yet have provided a good-faith effort at full disclosure of a range of 
reasonable project alternatives, as mandated by CEQA Guidelines section 15126.6, subd.(a) and 
interpreted by a substantial body of case law. 
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Thank you for your attention to this request. Please advise whether the OCII will agree to revise and 
recirculate the DSEIR to study the Pier 80 site. (Mission Bay Alliance, Susan Brandt-Hawley, letter, 
October 13, 2015 [O-MBA14B2-1]) 

_________________________ 

b. Alternatives. The Alliance commented on the SEIR’s inadequate analysis of the ‘no project’ 
alternative and failure to include a potentially-feasible off-site alternative. Following the SEIR 
comment period, the Alliance informed OCII that it had located a feasible off-site alternative that 
met project objectives and reduced impacts, and requested its consideration. This should still 
happen, and the site at Pier 80 should be considered in a revised and recirculated EIR. 

In response, the Final SEIR offers rote statements like “CEQA does not require analysis of ‘every 
imaginable alternative’ but rather it gives agencies the flexibility to eliminate certain alternatives 
that either do not reduce environmental impacts or do not further the project’s main objectives.” 
(Mission Bay Alliance, Susan Brandt-Hawley, letter, November 3, 2015 [O-MBA22B4-5]) 

_________________________ 

6. The Commission cannot find that feasible alternatives that would substantially reduce the 
Project's significant impacts have been adopted. The SEIR does not analyze the alternate site 
proposed by the Alliance near Pier 80, and did not circulate that analysis for public comment. 
Neither OCH nor this Commission has the basis to make conclusory findings rejecting the alternative. 
Among the relevant facts not considered in the findings is that the site is three times as large as 
would be required for the Event Center project and need not utilize any of the City-owned property 
nor any particular configuration of the privately-owned lots should there be an unwilling seller. 
There is no evidence provided that the site could not be acquired within a reasonable time period. 

Case law confirms that assuring a site's consistency with city plans and zoning is within the City's 
power. Similarly, the scheduling of transportation services to the site can be increased, and the 
findings provide no studies to back up conclusory statements regarding traffic, air quality, hydrology, 
or water quality impacts. Since only a third of the site is needed to accommodate the event center, 
all of the impacts (if shown to have concern after sufficient technical review) can be avoided or 
mitigated. As stated in the Alliance letter to OCH that proposes this site for consideration as an 
alternative, here incorporated by reference, the SEIR failed to consider a potentially-feasible off-site 
alternative and must be revised and recirculated to do so before findings of infeasibility may be 
considered or adopted. The site suggested by the Alliance is potentially feasible and deserving of 
study. (Mission Bay Alliance, Thomas N. Lippe, letter, November 9, 2015 [O-MBA28L11-8])  

_________________________ 

Well, thank you very much for your attention. And we ask that you continue this, look at all the 
issues that have been raised. And, again, the public is looking to you to make sure whatever is 
approved -- we believe, should be at a -- certainly, at another location -- is fully resolved and not go 
forward and create environmental problems (Susan Brandt-Hawley, Transcript, November 3, 2015 
[PH2-Hawley-2]) 

_________________________ 

Response to Late Comment ALT-1: Alternative Site Near Pier 80 
The commenter proposes a new alternative site near Pier 80 and states that it should be 
included for analysis in the SEIR. The comment alleges that the Draft SEIR is inadequate 
because it did not analyze this proposed alternate site. Please note that the Draft SEIR does 
include a discussion of the Pier 80 or the India Basin Area in Table 7-28 in Chapter 7 in the 



Page D-350 
Appeal of Final SEIR Certification, Exhibit D 

Responses to Late Comments 
Event Center and Mixed-Use Development at Mission Bay Blocks 29-32 

 

discussion in Section 7.5.2 of “Alternatives Considered But Rejected.” The new alternative 
site proposed by the commenter appears to consist of approximately six or seven blocks, 
divided into about 12 lots, located across the street from Pier 80. These parcels are referred to 
in the comment as the “Pier 80” site, but in light of the discussion in the Draft SEIR of an 
alternative called “Pier 80” that was considered but rejected, to avoid confusion, the MBA 
proposed alternate site will be referred to in this response as the “MBA Alternative Site.”  

The range of alternatives considered in the SEIR includes three alternatives: two 
alternatives at the project site—the No Project Alternative as required by CEQA Guidelines 
Section 15126.6(e), and the Reduced Intensity Alternative—and one off-site alternative at 
Piers 30-32 and Seawall Lot 330. Together, OCII and Planning Department staff determined 
that the three identified alternatives present a reasonable range of alternatives adequate to 
inform decision makers.  

The SEIR presents and analyzes a reasonable range of alternatives, consistent with CEQA 
Guidelines Section 15126.6, subdivision (a), which states: 

An EIR shall describe a range of reasonable alternatives to the project, or to the 
location of the project, which would feasibly attain most of the basic objectives of the 
project but would avoid or substantially lessen any of the significant effects of the 
project, and evaluate the comparative merits of the alternatives. An EIR need not 
consider every conceivable alternative to a project. Rather it must consider a 
reasonable range of potentially feasible alternatives that will foster informed decision 
making and public participation. An EIR is not required to consider alternatives which 
are infeasible. 

CEQA does not require analysis of “every imaginable alternative.” (Rio Vista Farm Bureau 
Center v. County of Solana (1992) 5 Cal.App.4th 351, 376) Rather, CEQA only requires that an 
EIR include a “reasonable range of potentially feasible alternatives” that would “feasibly 
attain most of the basic objectives of the project” and “would avoid or substantially lessen 
any of the significant effects of the project.” (CEQA Guidelines, § 15126.6, subd. (a).) Since 
the directive is to consider alternatives that would “feasibly attain” most of the project 
objectives, an “EIR need not consider … alternatives that are infeasible.” (California Native 
Plant Society v. City of Santa Cruz (2009) 177 Cal.App.4th 957, 981.) 

Further, a potential alternative does not need to be analyzed in an EIR if it would not “avoid 
significant environmental impacts” (CEQA Guidelines, § 15126.6, subd. (c)) or would not 
achieve primary project objectives. (See Sierra Club v. County of Napa (2004) 121 Cal.App.4th 
1490, 1507-1508 [upholding the County’s conclusion that the reduced density alternative was 
infeasible since it met some but not all of the project objectives].) See Section 13.24.2 of the 
RTC document for further discussion of the alternatives selection process used in the SEIR.  

For the reasons discussed below, and those presented in OCII’s CEQA Findings, the MBA 
Alternative Site is not a feasible alternative and would not avoid significant impacts of the 
proposed project. 



Page D-351 
Appeal of Final SEIR Certification, Exhibit D 

Responses to Late Comments 
Event Center and Mixed-Use Development at Mission Bay Blocks 29-32 

 

For purposes of alternatives analysis under CEQA, “feasibility” is defined as follows: 

Feasibility. Among other factors that may be taken into account when addressing the 
feasibility of alternatives are site suitability, economic viability, availability of 
infrastructure, general plan consistency, other plans or regulatory limitations, 
jurisdictional boundaries (projects with a regionally significant impact should 
consider the regional context), and whether the proponent can reasonably acquire, 
control or otherwise have access to the alternative site (or the site is already owned by 
the proponent).  

(CEQA Guidelines, § 15126.6, subd. (f)(1).) 

Public Resources Code, section 21061.1 defines “feasible” to mean “capable of being 
accomplished in a successful manner within a reasonable period of time, taking into account 
economic, environmental, social, legal, and technological factors.” CEQA Guidelines section 
15364 adds another factor: “legal” considerations. (See also Citizens of Goleta Valley v. Bd. of 
Supervisors (1990) 52 Cal.3d 553, 565; Jones v. Regents of University of California (2010) 183 
Cal.App.4th 818, 825.)  

As noted previously, the concept of “feasibility” also encompasses the question of whether a 
particular alternative promotes the underlying goals and objectives of a project. (City of Del 
Mar v. City of San Diego (1982) 133 Cal.App.3d 410, 417; Sierra Club v. County of Napa (2004) 
121 Cal.App.4th 1490, 1506-1509 [court upholds CEQA findings rejecting alternatives in 
reliance on applicant’s project objectives]; see also California Native Plant Society v. City of 
Santa Cruz (2009) 177 Cal.App.4th 957, 1001 (CNPS) [“an alternative ‘may be found infeasible 
on the ground it is inconsistent with the project objectives as long as the finding is supported 
by substantial evidence in the record’”] (quoting 1 Kostka & Zischke, Practice Under the Cal. 
Environmental Quality Act [Cont.Ed.Bar 2d ed. 2009], § 17.30, p. 825); In re Bay-Delta 
Programmatic Environmental Impact Report Coordinated Proceedings (2008) 43 Cal.4th 1143, 
1165, 1166 [“[i]n the CALFED program, feasibility is strongly linked to achievement of each 
of the primary program objectives”; “a lead agency may structure its EIR alternative analysis 
around a reasonable definition of underlying purpose and need not study alternatives that 
cannot achieve that basic goal”].) Moreover, “‘feasibility’ under CEQA encompasses 
‘desirability’ to the extent that desirability is based on a reasonable balancing of the relevant 
economic, environmental, social, legal, and technological factors.” (City of Del Mar, supra, 133 
Cal.App.3d at p. 417; see also CNPS, supra, 177 Cal.App.4th at p. 1001 [“an alternative that ‘is 
impractical or undesirable form a policy standpoint’ may be rejected as infeasible”] [quoting 
2 Kostka & Zischke, Practice Under the Cal. Environmental Quality Act, supra, § 17.29, p. 
824]; San Diego Citizenry Group v. County of San Diego (2013) 219 Cal.App.4th 1, 17.) 

The MBA Alternative Site is not feasible for numerous reasons. The parcels located in the 
area shown on the diagram included in Comment O-MBA14B2-1 as the MBA Alternative 
Site are governed by the provisions of the City Planning Code and are zoned PDR-2. 
Planning Code Section 210.3 describes PDR-2 as follows: 
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PDR 2 District: Core Production, Distribution, and Repair. The Intent of this District 
is to encourage the introduction, intensification, and protection of a wide range of 
light and contemporary industrial activities. Thus, this District prohibits new housing, 
large office developments, large-scale retail, and the heaviest of industrial uses, such 
as incinerators. Generally, all other uses are permitted. The conservation of existing 
flexible industrial buildings is also encouraged. This District permits certain non-
industrial non-residential uses, including small-scale Retail and Office, Entertainment, 
certain institutions, and similar uses that would not create conflicts with the primary 
industrial uses or are compatible with the operational characteristics of businesses in 
the area. Light Industrial uses in this District may be conducted entirely within an 
enclosed structure, partly within enclosed structures, or some functions may occur 
entirely in open areas. These uses may require trucking activity multiple times per 
day, including trucks with up to 18 wheels or more, and occurring at any time of the 
day or night. As part of their daily operations, PDR activities in these areas may emit 
noises, vibrations, odors, and other emissions, as permitted by law. Within the 
requirements of local, state, and federal health and safety regulations, and within the 
stipulation of this Code, which may impose additional use size maximums and 
minimum distance requirements on certain activities, raw materials used for 
production, manufacturing, repair, storage, research, and distribution may be stored 
on site and may Include chemical, biological, and other hazardous, explosive, or 
flammable materials. In considering any new land use not contemplated in this 
District, the Zoning Administrator shall take into account the intent of this District as 
expressed in this Section and in the General Plan. 

While the event center component of the proposed project may be permitted under the 
existing zoning, the proposed new office components would not be permitted without a 
rezoning of the parcels in the MBA Alternative Site to a use district that permits office uses 
(Planning Code Section 210.3A). Any rezoning would require approval of an ordinance 
amending the Planning Code. The office component of the proposed project would also be 
required to seek and obtain a new office allocation for such uses in accordance with 
Proposition M and Planning Code Section 321. These sites would not have the benefit, under 
Section 321, of any priority treatment in seeking such office allocation that is currently 
provided under Section 304.11 of the Mission Bay South Redevelopment Plan.  

The existing height limits applicable to the parcels in the MBA Alternative Site range from 
40 feet to 68 feet. The proposed event center, in contrast, would be approximately 135 feet in 
height and the two proposed office towers of the proposed project are 160 feet each. Thus, 
the development would not be permitted without approval of an ordinance rezoning the 
height limits in the Planning Code and the Height Maps in order to accommodate the 
proposed event center and office buildings.  

The allowable Floor Area Ratio (FAR) on the site ranges from 3:1 to 5:1. The calculation of 
floor area for purposes of determining the permitted FAR under the City Planning Code 
would include almost all gross floor area in the building. 
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Planning Code Section 102 defines gross floor area in part as: 

Floor Area, Gross. In Districts other than C-3, the sum a/the gross areas of the several 
floors of a building or buildings, measured from the exterior faces of exterior walls or 
from the centerlines of walls separating two buildings. Where columns are outside 
and separated from an exterior wall (curtain wall) that encloses the building space or 
are otherwise so arranged that the curtain wall Is clearly separate from the structural 
members, the exterior face of the curtain wall shall be the line of measurement, and 
the area of the columns themselves at each floor shall also be counted. 

Section 102 defines Floor Area Ratio as: 

Floor Area Ratio. The ratio of the Gross Floor Area of all the buildings on a lot to the 
area of the lot. In cases in which portions of the gross floor area of a building project 
horizontally beyond the lot lines, all such projecting gross floor area shall also be 
included in determining the floor area ratio. 

Without access to lot sizes or more specific information regarding the parcels in the MBA 
Alternative Site, it is difficult to assess how the potential FAR calculation may compare to 
the existing FAR limitations on the site. However, it is likely that as a result of these 
limitations, the site would also require a rezoning of permitted FAR in order to 
accommodate the project. 

With the information provided to date by the Mission Bay Alliance, neither OCII nor the 
Planning Department has been able to ascertain with certainty the identity or ownership of 
all the parcels included in the MBA Alternative Site. However, it is evident that the property 
consists of approximately 12 separate lots, about half of which are owned by three to four 
different private parties. These privately owned parcels are occupied by several active 
businesses operating out of low-level industrial/warehouse buildings, and are not under the 
site control of the project sponsor. The other, larger lots are controlled by the City and the 
Port of San Francisco. The 1399 Marin Street property (at the southeast corner of Marin and 
Indiana Streets) is owned by the Port, but at less than four acres, is too small to 
accommodate even just the Event Center portion of the proposed project.  

This site would also be subject to the Proposition B height limit restriction, which would 
require voter approval to increase the allowable height.  

Pursuant to a memorandum of understanding with the Port, the San Francisco Municipal 
Transportation Agency (SFMTA) currently uses the 1399 Marin property as a bus acceptance 
facility, where new vehicles are received and outfitted with necessary equipment (e.g., fare 
boxes) before they are integrated into SFMTA’s fleet. In addition, SFMTA stores vehicles and 
other equipment at the property, due to the growth of its fleets and overcrowding at its 
other facilities. Thus, given that this property is currently in active use, it is not feasible to 
expect that this property could be available for the proposed project. 
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The 1301 Cesar Chavez property (at the southwest corner of Cesar Chavez and Indiana 
Streets) is the site of SFMTA’s “Islais Creek Motor Coach Facility.” SFMTA has been 
planning this project, and incrementally acquiring the properties at 1301 Cesar Chavez, since 
1990. The site is now almost entirely owned by SFMTA, with the exception of two smaller 
lots under and adjacent to the I-280 freeway, which are owned by Caltrans. SFMTA is still 
negotiating with Caltrans for the purchase and lease of these last lots. The $129 million 
project is being constructed in two phases: Phase I, which was completed in 2013, consisted 
of site preparation and construction of a new fuel and wash building, as well as bus parking 
facilities; Phase II, which recently broke ground at the southeast corner of the site, will 
include a maintenance and operations building with vehicle hoists to service buses, a brake 
shop, parts storeroom, administrative offices, and a community meeting space. Once 
complete, the Islais Creek facility will be among SFMTA’s largest facilities, capable of storing 
and servicing at least 165 buses and facilitating 300 employees, with 24/7 operations. 
Because the Islais Creek facility will replace older, outdated, or temporary SFMTA facilities, 
and will accommodate such a significant portion of SFMTA’s fleet, SFMTA considers these 
properties to be “critical” to its mission. 

Thus, the MBA Alternative Site is not a feasible alternative, as it could not be made available 
for this project within a reasonable period of time, taking into account economic factors, 
legal factors, and existing uses and development on the site. The Planning Code would need 
to be amended to allow this use and site assembly would be required. Voter approval of a 
height increase would be required to use the Port property for this project. 

It should also be noted that the location, while adjacent to the Third Street light rail, is in the 
same general vicinity as the Pier 80 alternative considered but rejected in the Draft SEIR. 
Both that alternative and the MBA Alternative Site are less well served by Muni and regional 
transit than the proposed project site, located farther from locations accessible via bicycle 
and walk modes than the proposed project site, and thus, access to these alternative 
locations would be primarily via auto. The T Third light rail line is the primary Muni route 
that would serve the MBA Alternative Site since there are no Muni bus routes on Cesar 
Chavez Street in the project vicinity. The 19 Polk, with a connection at Evans/Connecticut 
Streets, runs north to Market Street and connects with the Civic Center BART station, but 
has limited service during the weekday and Saturday evening and late evening peak periods.  

The closest BART station is at 24th Street and Mission Street, approximately two miles to the 
west. Due to the limited east-west street connections, special event shuttle bus service 
to/from the BART station would be needed, which would have to follow Cesar Chavez 
Street, overlapping with project vehicles. 

The closest Caltrain station is at 22nd Street, under the I-280 freeway, approximately two 
thirds of a mile to the north. It offers less train service (i.e., fewer trains stop there) than the 
Caltrain station at Fourth/King Streets. The 22nd Street station is an intermediate station, as 
opposed to the line terminal at Fourth/King Streets, so the opportunities for providing 
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special train service are limited. Special event shuttle bus service would have to travel on 
Pennsylvania and Indiana Streets, competing with project-related traffic. 

Primary vehicular access would be via Cesar Chavez Street (from the northwest and west, 
including those traveling on U.S. 101 from the North Bay and East Bay areas), on Third 
Street (from the north and south, including those traveling north on U.S. 101 and exiting at 
the Third Street off-ramp near Candlestick), and on I-280 (mostly from the southwest and 
south, from the Peninsula and South Bay). The limited number of east-west and north-south 
streets connecting with the rest of the City and the freeway system would result in longer 
duration of congestion prior to and after an event.  

Because more attendees would be expected to drive to the MBA Alternative Site due to the 
more limited transit options, the parking demand would be expected to exceed the demand 
of approximately 3,900 spaces for a sold out game or concert at the event center at the 
proposed project's site in Mission Bay. Specifically, it is estimated that more than 2,000 
additional parking spaces would be needed to accommodate the expected demand at the 
MBA Alternative Site. The area in the vicinity of the MBA Alternative Site lacks major 
off-street parking facilities capable of accommodating the estimated project demand. In 
addition to potential project-provided parking (which for purposes of a rough estimate is 
assumed to be about 900 spaces), only Pier 80 (about 800 spaces) and the 19th Street site at 
Illinois Street, south of Crane Cove Park (about 250 spaces) have been identified as potential 
additional parking locations. These three facilities combined would provide about 1,950 
parking spaces, and accommodate about half of the total parking demand.  

Because more attendees would drive to the MBA Alternative Site, locating the project at this 
site would result in increased congestion on regional facilities and Third Street prior to and 
after an event. 

Therefore, transportation and associated air quality and noise impacts would likely be the 
same or more severe than those under the project. 

In addition, unlike the proposed project site, the MBA Alternative Site is located in an Air 
Pollution Exposure Zone. Consequently, locating the proposed project at the MBA 
Alternative Site would likely result in substantially more severe air quality health risk 
impacts than the proposed project. 

The MBA Alternative Site is located directly adjacent to the Islais Creek Channel, and thus 
would have a greater potential to result in adverse impacts on water quality and aquatic 
resources due to stormwater runoff into the Bay during both project construction and operation.  

Unlike the proposed project site, the MBA Alternative Site is located within the 100-year 
flood zone. As such, locating the proposed project at this site would expose people and 
structures to a greater risk of loss, injury or death due to flooding than the proposed project. 
Moreover, because it is directly adjacent to the Islais Creek Channel and is at a low elevation 
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relative to sea level, the MBA Alternative Site would be more vulnerable to flooding in the 
future due to sea level rise and is more vulnerable to tsunami risk than the proposed project site. 

Aside from conclusory statements, the comment provides no evidence that any significant 
environmental impacts identified in the SEIR would be avoided or substantially lessened 
through the MBA Alternative Site.  

Thus, for the reasons stated above, the MBA Alternative Site would not avoid significant 
impacts of the proposed project, but would likely result in substantially more severe impacts. 

In sum, the MBA Alternative Site is not a feasible alternative and would not substantially 
reduce or avoid significant environmental impacts identified in the SEIR. In fact, as noted 
above, locating the project at the MBA Alternative Site would likely result in new and 
substantially more severe significant impacts than those of the proposed project. 
Furthermore, the alternatives analysis in the SEIR provides an analysis of a reasonable range 
of alternatives in sufficient detail to allow decision makers to make informed decisions. 
Therefore, the MBA Alternative Site does not need to be analyzed in the SEIR. In approving 
the project, the OCII Commission adopted CEQA Findings that find, consistent with the 
above response, that the MBA Alternative Site is not a feasible project alternative. (OCII 
CEQA Findings, pp. 71-73.)  

For additional information regarding the MBA Alternative Site, and reasons for selecting or 
rejecting alternatives, see OCII’s CEQA Findings, Section V and Section 3, Response to Late 
Comment ERP-3, of this Exhibit D. The OCII Commission’s finding that the Alliance’s 
proposed alternative location near Pier 80 is not feasible is supported by substantial 
evidence.  

The comment also states that the MBA Alternative Site constitutes “significant new 
information” requiring recirculation of the Draft SEIR. That is not accurate. As explained in 
CEQA Guidelines section 15088.5, recirculation of an EIR is required only when “significant 
new information” is added to the EIR after public notice is given of the availability of the 
Draft EIR for public review but prior to certification of the Final EIR. Examples of 
“significant new information” are provided in the CEQA Guidelines including: “A feasible 
project alternative or mitigation measure considerably different from others previously 
analyzed would clearly lessen the significant environmental impacts of the project, but the 
project’s proponents decline to adopt it.” (CEQA Guidelines, § 15088.5, subd. (a)(3).) As 
explained above, the MBA Alternative Site is not feasible and would not clearly lessen the 
significant environmental impacts of the project. Therefore, recirculation of the SEIR is not 
required. (See Citizens of Goleta Valley v. Board of Supervisors (1990) 52 Cal.3d 553, 569-570 
[when an alternative is proposed after the close of the public comment period, an agency 
may delineate the reasons for rejecting the alternative as infeasible in the agency’s findings].) 

_________________________ 



Page D-357 
Appeal of Final SEIR Certification, Exhibit D 

Responses to Late Comments 
Event Center and Mixed-Use Development at Mission Bay Blocks 29-32 

 

Issues Raised by Late Commenters on No Project Alternative  
This response addresses all or part of the following comments, which are quoted below: 

O-MBA22B4-6    

_________________________ 

The Alliance agrees, but the statement neither addresses nor cures this particular EIR’s failure to 
analyze the ‘no project’ alternative or a potentially-feasible off-site location. 

As to the ‘no project’ alternative, the Alliance finds the Responses to Comments again inadequate. 
Among other things, the responses both dismiss and acknowledge that the UCSF-owned Block 33 is 
eligible for a tower. That opportunity remains relevant to the discussion as it impacts the extent of 
reasonably foreseeable development at the Event Center project site if the project does not 
proceed. The EIR responses also continue to overestimate the traffic impacts of ‘no project’ by 
speculative assumptions as to the parking likely to be provided by developers for proposed retail 
uses. (Mission Bay Alliance, Susan Brandt-Hawley, letter, November 3, 2015 [O-MBA22B4-6]) 

_________________________ 

Response to Late Comment ALT-2: No Project Alternative 
The commenter raises the same issues regarding the No Project Alternative that were 
previously submitted during the public review period. See RTC document, Comment 
O-MBA6B1-12, which was addressed in the RTC document Section 13.24.3, under Response 
ALT-2. The commenter states that this response is inadequate because "the responses both 
dismiss and acknowledge that the UCSF-owned Block 33 is eligible for a tower" and that the 
responses overestimate the traffic impacts of "no project" based on speculative assumptions 
as to the parking likely to be provided by developers for proposed retail uses. 

As discussed in the RTC document Section 13.24.3, under Response ALT-2, the fact that the 
UCSF-owned Block 33, located directly south of the project site, is eligible for a tower does 
not affect the assumptions used for the No Project Alternative. As noted in the SEIR, 
Chapter 7, Section 7.3.1, the No Project Alternative assumes there would be one tower 160 
feet in height located at Block 29. The Design for Development authorization for total 
number of towers would be unaffected.  

Similarly, the SEIR Section 7.3.1 as augmented by RTC Response ALT-2, provides a 
reasonable estimate of parking spaces that could be provided, with the number of spaces 
within the minimum and maximum range of allowable parking under the Design for 
Development. In addition, the estimates of traffic generated by the No Project Alternative 
were not based on the number of assumed parking spaces, but rather based on a travel 
demand analysis of the proposed gross square footage of uses. Consequently, the No Project 
Alternative does not overestimate resultant traffic impacts, or associated traffic related air 
quality and noise effects. 

_________________________ 
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Issues Raised by Late Commenters on Off-site Alternative 
This response addresses all or part of the following comments, which are quoted below: 

O-MBA22B4-7    

_________________________ 

The EIR’s refusal to consider a potentially-feasible off-site alternative violates CEQA, which 
repeatedly confirms that consideration of alternatives is the key to reducing project impacts while 
accomplishing objectives. The SEIR responses to this issue treat CEQA like a game, tangentially 
acknowledging that the initial site at Piers 30-32 was too expensive and would require a public vote 
for a site so unpopular that the Warriors abandoned it, but then repeating over and over that the 
site is at least “potentially feasible for purposes of this SEIR.” (Responses, 13.24-8.) In other words, 
the rejected site is not feasible in the real world, but can somehow be considered adequate to 
comply with CEQA under the substantial evidence standard of review. Not so, both as to the site and 
standard of review. The infeasibility of the site is reflected in the CEQA findings that dismiss it, citing 
its uncertain approval and significantly more severe impacts than the Mission Bay project. (Mission 
Bay Alliance, Susan Brandt-Hawley, letter, November 3, 2015 [O-MBA22B4-7]) 

_________________________ 

Response to Late Comment ALT-3: Off-site Alternative 
The alternatives analysis in the SEIR is fully compliant with CEQA. As described in SEIR 
Chapter 7, as augmented by RTC Section 13.24, the SEIR analyzed three alternatives in 
detail—the No Project Alternative, the Reduced Intensity Alternative, and the Off-site 
Alternative at Piers 30-32 and Seawall Lot 330—as well as considered 12 other off-site 
locations, which were rejected from further analysis due to their infeasibility, their inability 
to meet the basic project objectives, and/or their inability to avoid or lessen significant 
impacts identified for the proposed project (or would have the potential to result in new and 
potentially more severe impacts.  

It should be noted that CEQA does not require analysis of off-site alternatives for all 
projects. The CEQA Guidelines provide that “[a]n EIR shall describe a range of reasonable 
alternatives to the project, or to the location of the project, which would feasibly attain most of 
the basic objectives of the project but would avoid or substantially lessen any of the 
significant effects of the project, and evaluate the comparative merits of the alternatives.” 
(CEQA Guidelines, § 15126.6, subd. (a), italics added.) The CEQA Guideline’s use of the 
disjunctive “or” implies that a lead agency has discretion “to evaluate on-site alternatives, 
off-site alternatives, or both.” (Mira Mar Community v. City of Oceanside (2004) 119 
Cal.App.4th 477, 491.) Thus, the EIR was not required to include an off-site alternative to 
comply with CEQA. (See e.g., Jones v. Regents of the Univ. of Cal. (2010) 183 Cal.App.4th 818, 
827-828 [upholding EIR that excluded off-site alternative based on project objectives]; 
California Native Plant Society v. City of Santa Cruz (2009) 177 Cal.App.4th at pp. 990-995 
[upholding EIR that did not include an off-site alternative because such an alternative would 
not meet the project’s basic objectives]; Save Our Residential Environment v. City of West 
Hollywood (1992) Cal.App.4th 1745, 1752 [upholding EIR that did not evaluate an off-site 
alternative where there was no suitably available alternative location for the project]; Save 
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San Francisco Bay Assn. v. San Francisco Bay Conservation (1992) 10 Cal.App.4th 908 [EIR did 
not need to consider off-site alternative proposed by project opponents].) Nevertheless, OCII 
considered numerous potential off-site alternatives and the Off-site Alternative at Piers 30-
32 and Seawall Lot 330 was analyzed in the DSEIR because it was determined to be 
potentially feasible and would reduce or avoid significant environmental impacts. The 
commenter questions the feasibility of the Off-site Alternative at Piers 30-32 and Seawall 
Lot 330 due to its history of public controversy when the event center was previously 
proposed to be constructed at this site. However, as described in the SEIR (pp. 7-14 to 7-15), 
Piers 30-32 and Seawall Lot 330 was considered to be a potentially feasible location for an 
off-site alternative due to its site suitability (based on the existing studies that have been 
conducted for this site), proximity to the downtown and local/regional transit services, its 
previous history of potential economic viability, the potential ability of the project sponsor 
to reasonably acquire, control, or otherwise have access to this site (based on previous 
negotiations and discussions with the Port of San Francisco), and the potential for this 
alternative to avoid or substantially lessen the project’s significant environmental effects. 
Furthermore, as explained in the SEIR (p. 7-1) and CEQA Guidelines, Section 15126.6(a), the 
purpose of the alternative analysis is to “evaluate a reasonable range of alternatives to the 
proposed project that would feasibly attain most of the project’s basic objectives, but that 
would avoid or substantially lessen any identified significant adverse environmental effects 
of the project.” As explained in the SEIR, the off-site alternative would meet basic project 
objectives (p. 7-19 [Table 7-2]) and would avoid or lessen several of the site-specific 
significant and unavoidable impacts of the proposed project. See SEIR, pp. 7-67 to 7-99, for a 
detailed discussion of the off-site alternative and its potential impacts.  

Further an EIR must analyze alternatives that are considered “potentially feasible.” (CEQA 
Guidelines, § 15126.6, subd. (a),) Only the decision makers, here the OCII Commission, can 
determine whether an alternative is actually feasible. (California Native Plant Society v. City of 
Santa Cruz (2009) 177 Cal.App.4th 957, 981, 999; see also Watsonville Pilots Assn. v. City of 
Watsonville (2010) 183 Cal.App.4th 1059, 1087 [“While the lead agency may ultimately 
determine that the potentially feasible alternatives are not actually feasible due to other 
considerations, the actual infeasibility of a potential alternative does not preclude the 
inclusion of that alternative among the reasonable range of alternatives.”].) Thus, including 
the Off-site Alternative at Piers 30-32 and Seawall Lot 330 among the reasonable range of 
alternatives analyzed in the SEIR was appropriate because it was a potentially feasible 
alternative.  

The fact that the OCII Commission ultimately concluded that the Off-site Alternative at 
Piers 30-32 and Seawall Lot 330 is infeasible does not render its inclusion in the SEIR 
inappropriate. As explained in South County Citizens for Smart Growth v. County of Nevada 
(2013) 221 Cal.App.4th 316, 327: 

The determination of whether to include an alternative during the scoping process is 
based on whether the alternative is potentially feasible, and the EIR “is required to 
make an in-depth discussion of those alternatives identified as at least potentially 
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feasible.” Differing factors come into play when the final decision on project approval 
is made; at that juncture the decisionmaking body evaluates whether the alternatives 
are actually feasible. “[T]he decision makers may reject as infeasible alternatives that 
were identified in the EIR as potentially feasible.”  

(Id. at p. 327, internal citations omitted (original emphasis).) 
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