
































































Utrecht & Lenvin, LLP
Ron D. Schivo
109 Stevenson Street, 5th Floor
San Francisco, CA 94105
Tel: (415) 357-6000
Fax: (415) 354-3485

November 5, 2014

President Ann Lazarus
San Francisco Board of Appeals
1650 Mission Street, Suite 304
San Francisco, CA 94103

Re: Respondents’ opposition to a Jurisdiction Request for application number
2014/08/18/4044 for the issuance of an alteration Permit at 271 Fair Oaks Street.

Hearing Date: November 19, 2014

Dear President Lazarus and Commissioners:

AEBT, LLC, (“Respondent”) is the owner of 271 Fair Oak Street, a Single Family Residence

(the “SFR”). The SFR contains an illegal residential unit behind the garage (the “Unit”). The

Respondent has obtained the proper Permits (the “Permits”, Exhibit 1) to correct the outstanding

Notice of Violation Number 199710692 (the “NOV”) by permanently removing the Unit.

The appeal period to challenge Respondent’s Permits expired on September 2, 2014 under the

Rules of the Board of Appeals (“Rules”), Article V, Section 1. One full month after the expiration

of the appeal period, Petitioner filed a Jurisdiction Request claiming that DBI caused the Petitioner

to miss the appeal deadline, the in-law unit is not illegal, and that the Permits do not “follow”

Measure M Policies. Respondent respectfully requests that the Board deny the jurisdiction request

for the following reasons:

A. The allegations by Petitioner that the City either “intentionally or inadvertently” caused

the Petitioner to be late on his appeal are incorrect. Petitioner and/or Petitioner’s Real

Estate Attorney’s own failure to appeal within the time allotted does not constitute either

a deception or error on the part of the City.
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B. The SFR purchased by Respondent is a single family house, as determined prior to

Respondent’s purchase of the property, by: (1) a Certificate of Final Completion, and (2)

the 3R report. (Exhibit 3) The City’s permit history also supports the SFR finding.

C. The removal of an illegal unit does not violate Measure M policies.

I. STATEMENTS OF FACT

On December 10, 2013, following a Unit Count Verification request by a previous owner, to

establish the occupancy or use of the Respondent’s SFR, Rochelle Garrett, at DBI, presented a 3R

Research Summary report (Exhibit 2) to Mr. Joe Duffy (“Mr. Duffy”). The report shows that all

City records, (except for one job permit, issued in error on June 30, 1997), identify the SFR to be a

single family dwelling. These included Water Department records, DBI records, Sanborn maps, and

County records. Most importantly, no permit shows a conversion of the SFR to a two unit dwelling.

One June 24, 2014, Mr. Duffy issued a Certificate of Final Completion (the “CFC”) identifying

the legal use and occupancy of the SFR as a single family dwelling based upon “[A] review of City

Records including water department, Sanborn Map, Assessor records and building department

records” from which an update the 3R was issued. (Exhibit 3)

In July of 2014, Respondent purchased the SFR in reliance on the June 24, 2014 CFC and the 3R

Report (Exhibit 3) declaring the property as a single family house.

On August 12, 2014, the Respondent’s agent duly notified the Petitioner, who is currently

occupying the Unit, of Respondent’s intent to obtain the necessary permits to demolish the illegal

unit under California Civil Code 1940.6.

On August 18, 2014, Respondent obtained all necessary permits, including a building permit,

plumbing permit and electrical permit (Exhibit 1), to comply with the NOV (Exhibit 4). The NOV

was issued following a physical inspection by Inspector Ivan Sarkany, who identified the building

as a “Single Family Dwelling on one floor of occupancy.”

On September 12, 2014 Respondent duly issued Petitioner with a copy of all issued permits.



The illegal Unit has one main room, a kitchen, and a bathroom. (Exhibit 5). As acknowledged

by Petitioner, the insufficient ceiling height in the main living area of 7’5” (7’6” is required by

building code, see Exhibit 6) is one of many deficiencies of the illegal Unit.

II. ARGUMENT

The Petitioner has not met the standard to obtain jurisdiction. In cases where the Petitioner does

not meet the appeal deadline, the Board lacks jurisdiction except in extraordinary cases where the

Petitioner shows that the City “intentionally or inadvertently” caused it to be late in filing the

appeal. Rules, Article V, Section 10.(a). The Petitioner has failed to make this showing, and

therefore the Board should deny the request for jurisdiction.

A. The City Did Not Cause Petitioner to Miss the Deadline; Petitioner and/or Petitioner’s
Attorney’s Own Error Caused Petitioner To Miss The Deadline

On August 18, 2014, Respondent obtained the Permits at issue. On August 25, 2014, the

Petitioner’s real estate attorney claims to have visited with Mr. Benji Guinto, a clerk at the City’s

Records Department at DBI, who, allegedly, repeatedly assured her that no permits to demolish the

Unit were granted.

When Mr. Guinto was asked on October 3, 2014 about Petitioner’s claim that he repeatedly

assured Petitioner’s agent that no permits to demolish the Unit were granted, Mr. Guinto denied

Petitioner’s claim. Mr. Guinto stated that clerks at the City’s Records department, such as himself,

do not have an understanding of the nature and meanings of the various permits issued by DBI and

therefore, pursuant to department policy, do not advise record requestors on the nature of permits,

and limit their interactions with record requestor’s to furnishing copies for specific permits or

permit numbers specified by record requestors. (Id.) Mr. Guinto’s supervisor Ms. Patty Herrera

confirmed Mr. Guinto’s representations.

Clearly, Petitioner’s attorney attempts to cover her own failure to timely appeal the permit, by

falsely accusing a DBI Clerk of either intentionally or inadvertently causing the late filling. It is



particularly egregious for Petitioner to blame the Clerk where Petitioner’s submittal contains no

actual evidence which supports this allegation (merely self-serving statements), and it is contrary to

department policy for a Clerk to have made the claimed representations.

Moreover, the only documents submitted which purport to support Petitioner’s arguments

are: (1) a receipt issued by the Records Department dated August 25, 2014, showing a payment of

$1.80, which means that 18 pages were printed per her request ($.10/per page), and (2) a copy of

only 1 page out of the 18 pages. Since the 3R Summary Report (Exhibit 2), which encompasses

copies of all permits issued before December 10, 2013, is only 10 pages, one would wonder if the

remaining printouts do not include the permit issued on August 18, 2014. Regardless, the receipt

and the single page presented merely show that the Petitioner requested documents on August 25,

2014. This is certainly not sufficient evidence to establishing extraordinary circumstances where a

City Clerk intentionally or inadvertently caused the Petitioner to be late in filing an appeal.

Furthermore, blaming the Clerk is inappropriate and patently unreasonable because not only are

all DBI permits available at the counter, but permits are also available online via the DBI website.

A simple check of the DBI website, on or following August 18, 2014, by Petitioner and/or

Petitioner’s agent would show that building permit number 2014.08.18.4044 was issued for the

removal of an illegal dwelling unit at 271 Fair Oaks. In addition, Petitioner’s agent could have

obtained further explanation and further research at the Information Desk or Planning Information

Counter on the first floor of DBI or requested copies from Respondent’s agent.

Additionally, on September 12, 2014, Respondent posted copies of all permits on Petitioner’s

door and mailed them to Petitioner. Petitioner does not contest that he was in receipt of all the

Permits on or before September 12, 2014. Petitioner was also represented by a competent real

estate legal attorney at that time, who had an obligation to inform her client as to when the time to

appeal expired. Still it was not until October 2, 2014, three full weeks after Tenant concedes he was

in receipt of the permits, more than 45 days after the Permits were issued for which Petitioner was



notified, and 30 days after the time to appeal the Permits expired, that the Petitioner submitted a

request for the Board to take jurisdiction.

In any case, there is no excuse for this delay and it cannot be attributed to the City’s Clerk.

B. The Building at 271 Fair Oaks is a Single Family Dwelling. The Unit is Illegal.

Even if the Board grants the Petitioner Jurisdiction, it is without a question that the SFR at 271

Fair Oaks is a Single Family Residence, with an outstanding NOV for an illegal unit.

1. San Francisco Water Department (“SFWD”) Records

The earliest SFWD records for the SFR date back to December 30, 1872. This early SFWD

record clearly shows the original issuance for a “One Family at 271 Fair Oaks”. On March 29,

2014, 1995 SFWD received a work order in which it identified the building at a “two story single

family” building. Finally, on September 27, 1996, the SFWD conducted an inspection at the

property, where it identifies the Building as a “Two story one family” building.

2. DBI records

Unfortunately, no building department (Department of Public Works at that point) records exist

for the building prior to 1920, likely due, at least in part, to the 1906 earthquake and fire. The 1920

permit, for the installation of a concrete foundation, identifies the building as a “Residence” and

lists one address only. The 1929 permit, to replaster the front of the building, lists the use as

“Residence”, with one address only. The 1939 permit for an interior remodel identifies the use as a

family dwelling, with one address. The 1984 permit, for dry rot repair at the front stairs, identifies

the use as a “1 family dwelling,” with one address. It is important to note that this permit was

signed by Petitioner’s own mother, who identifies the Building as a single family dwelling.

The only DBI record that shows a 2 unit building was issued in 1997. It was issued for the

replacement of new back stairs. This permit was issued on June 30, 1997 and completed on

October 27, 1997. It is interesting to note that the NOV issued on December 22, 1997, initially

reported on December 3, 1997, was likely related to the issuance of this permit.
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                                                                            Records Management Division
                                                                  1660 Mission Street - San Francisco CA 94103
                                                        Office (415) 558-6080 - FAX (415) 558-6402 - www.sfdbi.org

3647Block 021LotAddress of Building 271  FAIR OAKS ST

Other Addresses

1. A. Present authorized Occupancy or use: ONE FAMILY DWELLING

UNKNOWN

1

Application #

6.  Original Occupancy or Use:

96322

179940

43948

8409135

9712002

201406208950

Permit # Issue Date

96322

137962

42829

519898

825243

1328019

3.  Building Code Occupancy Classification:

Dec 17, 1920

Aug 30, 1929

May 11, 1939

Aug 22, 1984

Jun 30, 1997

Jun 20, 2014

UNKNOWN

Type of Work Done

5.  Building Construction Date (Completed Date):

INSTALL CONCRETE FOUNDATION

REPLASTER FRONT

REMODEL INTERIOR

REMOVE DRY ROTTED WOOD SUPPORT SYSTEM AT FRONT ENTRY

HORIZONTAL ADDITION, NEW BACK STAIRS

NO WORK DONE:FOR ADMINISTRATIVE PURPOSE ONLY TO DOCUMENT THE
LEGAL USE AND OCCUPANCY OF THIS BUILDING AS A (2) STORY SINGLE
FAMILY DWELLING.  THIS DETERMINATION IS BASED UPON A REVIEW OF
CITY RECORDS INCLUDING WATER DEPARTMENT, SANBORN MAP
ASSESSORS RECORDS AND BUILDING DEPARTMENT RECORDS (CFC 1FD)

Status

Report of Residential Building Record (3R)

If Yes, what date?

    B. Is this building classified as a residential condominium?

(Housing Code Section 351(a))

Yes

N

N

C

C

C

C

BEWARE: This report describes the current legal use of this property as compiled from records of City Departments. There has
been no physical examination of the property itself. This record contains no history of any plumbing or electrical permits. The
report makes no representation that the property is in compliance with the law. Any occupancy or use of the property other than
that listed as authorized in this report may be illegal and subject to removal or abatement, and should be reviewed with the
Planning Department and the Department of Building Inspection.  Errors or omissions in this report shall not bind or stop the
City from enforcing any and all building and zoning codes against the seller, buyer and any subsequent owner.  The preparation
or delivery of this report shall not impose any liability on the City for any errors or omissions contained in said report, nor shall
the City bear any liability not otherwise imposed by law.

No

    C. Does this building contain any Residential Hotel Guest Rooms as defined in Chap. 41, S.F. Admin. Code? Yes No

2.  Zoning district in which located:

����

4.  Do Records of the Planning Department reveal an expiration date for any non-conforming use of this property? Yes No

7.  Construction, conversion or alteration permits issued, if any:

The zoning for this property may have changed. Call Planning Department, (415) 558-6377, for the current status.

����

RH-3

����

8. A. Is there an active Franchise Tax Board Referral on file?
    B. Is this property currently under abatement proceedings for code violations?

9. Number of residential structures on property?

10. A. Has an energy inspection been completed? B. If yes, has a proof of compliance been issued?

Yes ����No

����Yes No

Yes ����No Yes ����No

R3

City and County of San Francisco                                                                                                                Edwin M. Lee, Mayor
Department of Building Inspection                                                                                                Tom C. Hui, S.E., C.B.O., Director



                                                                            Records Management Division
                                                                  1660 Mission Street - San Francisco CA 94103
                                                        Office (415) 558-6080 - FAX (415) 558-6402 - www.sfdbi.org

3647Block 021LotAddress of Building 271  FAIR OAKS ST

THIS REPORT IS VALID FOR ONE YEAR ONLY. The law requires that, prior to the consummation of the sale or exchange of
this property, the seller must deliver this report to the buyer and the buyer
must sign it.

(For Explanation of terminology, see attached)

Other Addresses

201406272301

Department of Building Inspection
1660 Mission Street - San Francisco CA 94103 - (415) 558-6080
Report of Residential Record (3R)

Report No:

ROCHELLE GARRETTBy:

Date of Issuance: 27 JUN 2014

27 JUN 2015Date of Expiration:

Patty Herrera, Manager, Records Management Division

Gayle Revels
Acting Chief Financial Officer
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