












18 March 2020 
 
Via Email Only 
c/o Erika.Salazar@asm.ca.gov 
Office of Assemblymember Ash Kalra - 27th Assembly District 
State Capitol, Room 2196 
Sacramento, CA 95814 
 
Re: Proposed AB2902 
 
Dear Assemblymember Kalra, 
 
This letter is in response to your proposed AB2902 which would amend §§987 and 989 of the 
California Code, also referred to as the California Art Preservation Act (CAPA).  We are a group 
of public art administrators and advocates who have committed most if not all of our 
professional lives to supporting public art, artists, and the ecosystem that makes public art 
possible.  While we agree that the language found in CAPA could use some revision and 
clarification, we are concerned that the overly broad changes proposed in AB2902 will instead 
create more confusion, and potential for controversy and litigation.  Ultimately, these revisions 
will result in draconian hinderances on public art programs and hurt artists.  Our reasoning is set 
forth below for each of the substantive proposed changes. 
 
Substantive proposed change to §987(f):  

(f) In determining whether a work of fine art is of recognized quality, the trier of fact 
shall rely on the opinions of artists, art dealers, collectors of fine art, curators of art 
museums, and other persons involved with the creation or marketing of fine art. all of the 
following:  

(1) The opinions of artists, art dealers, collectors of fine art, and curators of art 
museums.  

(2) The opinions of other persons involved with the creation or marketing of fine art.  

(3) The visibility of the work. 

(4) Community recognition awards attributable to the work.  

(5) Recognition and awards received by the artist of the work.  

The purpose of this proposed revision appears to be to widen the circle of authorities upon which 
an artist can rely in establishing that an artwork qualifies as “a work of recognized quality”.  It is 
true that as the field of public art expands beyond traditional permanent works, more than the 
marketability or museum quality of an artwork should be considered when determining 
“recognized quality”.  While a legitimate case can be made that the circle of who gets to weigh 
in on the importance of a work of art in the public sphere should be broadened to include 



historically underrepresented communities and community members, this revision, however 
well-intended, only muddies the waters.   As proposed, this revision creates overly broad 
language that will be ineffective in providing any effective procedural guidance.  The likely 
result will be to increase conflict and potential litigation. 

Substantive proposed change to §987(h)(2) & (3):  

In both subsections (2) and (3), the rights and duties of §987 shall apply unless: 

the owner has diligently attempted without success to notify the artist, or, if the artist is 
deceased, his or her heir, beneficiary, devisee, or personal representative, in writing of his 
or her intended action affecting the work of fine art, or unless he or she did provide notice 
and that person failed within 90 days either to remove the work or to pay for its removal. 
If the work is removed at the expense of the artist, his or her heir, beneficiary, devisee, or 
personal representative, title to the fine art shall pass to that person. either of the 
following is true:  

(A) (i) If the artist is not deceased, the owner has given written notice of the owner’s 
intended action to the artist, the interested community, and the city art commission, if 
any, and the notified person or entity has failed within 90 days to either remove the work 
or pay for its removal.  

(ii) A court may extend the 90-day period described in clause (i).  

(iii) An owner shall be deemed in compliance with this subparagraph if the owner 
diligently attempts to notify the parties described in clause (i) but fails through no fault of 
the owner’s [sic].  

(B) (i) If the artist is deceased, the owner has given written notice of the owner’s intended 
action to the artist’s heir, beneficiary, devisee, personal representative, interested 
community, and the city art commission, if any, and the notified person or entity has 
failed within 90 days to either remove the work or pay for its removal.  

(ii) A court may extend the 90-day period described in clause (i). 

(iii) An owner shall be deemed in compliance with this subparagraph if the owner 
diligently attempts to notify the parties described in clause (i) but fails through no fault of 
the owner’s [sic].   

These revisions add two parties to the list of those who must receive a ninety-day notice of an 
owner’s intentions to remove a work of art from a building or allow it to be destroyed in the 
demolition process.  

The first additional party to be notified is “the interested community”.  How is the interested 
community determined or defined? What if the owner misjudges or misinterprets who the 



interested community is?  This is a vague, non-specific and unenforceable requirement that will 
lead to confusion and potential litigation. 

The second additional party to be notified is “the city art commission”.  First of all, not all cities 
have art commissions.  Second, not all projects are funded with city dollars so including the city 
art commission (if one exists) might not be relevant or helpful to anyone.  Many public art 
projects are funded through private parties, county agencies, state agencies, and quasi-
governmental agencies such as airports, metro systems, the postal service to name a few.   

Finally, if the artwork is not sited on city property, most cities would likely decline to be 
involved as they do not have jurisdiction.  This is true even if the city has partially funded a work 
sited on private property, or if the work is a result of a public art for private development 
requirement.   

While it would indeed be helpful for local arts authorities overseeing compliance with percent 
for art requirements to be aware of plans for the removal of artwork for enforcement purposes, 
the way in which this revision is written does not benefit potentially interested parties, the artists 
concerned, or the public in general.  The reasons behind this revision should be reexamined and 
reconsidered with input from those potential recipients of any such removal notices. 

Further, §989 already requires the owner to publish a written notice of owner’s intentions “in a 
newspaper of general circulation in the area where the fine art is located.” This publication 
requirement is the mechanism by which any interested parties within the community may receive 
notification of intended actions to be taken with regard to the subject artwork. 

Finally, this revision potentially extends the current ninety-day notice period to an unspecified 
period of extension as determined by a court of law.  While it might make sense in some limited 
circumstances for a court to extend the removal period beyond the initial ninety days, the 
proposed revision is open-ended and might be more reasonable if it were to include a not-to-
exceed limitation to balance the potential effects on owners’ desired activities without putting an 
unrealistic time pressure on the artist or other parties wishing to remove the work. 

A more pressing aspect of the current law that bears reconsideration and possible revision is the 
overlapping and potentially conflicting time for notice to the artist, and notice to third parties 
through publication, which can run concurrently.  See §989(e)(2)(A). 

Substantive proposed change to §989(b)(2):  

This substantive change proposes changing the definition of what organizations can step in to 
remove the artwork pursuant to an owner’s published notice of intended removal or destruction.  
Currently, the definition requires an organization be in existence for at least three years.  This 
revision proposes that an organization need only be in existence for at least one year. 

“Organization”means a public or private not-for-profit entity or association, in existence 
at least three years one year at the time an action is filed pursuant to this section, a major 
purpose of which is to stage, display, or otherwise present works of art to the public or 



public, to promote the interests of the arts or artists. artists, or preserve the cultural or 
historical integrity of the community.  

This revision could potentially hurt artists in the end as an organization that has not yet had the 
opportunity to prove its long-term viability may not be in a position to provide a reliable or 
sustainable venue in which to display or maintain the artwork.  Ultimately, this could lead to 
further damage or destruction to the artwork in violation of both CAPA and Federal regulations 
found in §106A of the Copyright Law (commonly referred to as the Visual Artists Rights Act or 
VARA).  Such an undesirable chain of events not only hurts the artist, but also puts the 
organization and the original owner at further risk for unintended consequential liability. 

Additional note: 
 
Finally, it bears mentioning that the proposed revisions also include adding to the definition of 
“Fine Art” as follows: 

“Fine art” means an original painting, mural, sculpture, or drawing, or an original work 
of art in glass, of recognized quality, but shall not include work prepared under contract 
for commercial use by its purchaser.  

Murals are currently the center of a number of controversies across the country and thus 
undeniably a “hot topic”.  Undeniably, policies and procedures pertaining to mural commissions, 
maintenance, and removal need to be considered more seriously and effectively addressed by 
many communities.  However, given the scope and complexity of this topic, it bears more 
discussion than a casual addition into the definition of “Fine Art”.   
 
Conclusion: 

In conclusion, all of the proposed revisions to CAPA reviewed above highlight important 
conversations that need to happen.  But as it stands, these revisions create the likelihood that 
rules regarding the management of art in public spaces would become less clear and more 
burdensome.  Ultimately, vague regulations with uncertain repercussions will be a wet blanket 
on future private-public art collaborations across the State of California.  

The undersigned public art administrators and advocates agree that the language currently found 
in CAPA could be improved with some revisions.  There is in fact a pressing need to practically 
address how we treat permanent and temporary artworks, including murals, in our communities.  
However, any such revisions should be crafted in collaboration with public art administrators and 
advocates around the State of California.  We deal with these issues in the field every day.  We 
would be honored and delighted to work with lawmakers to address gaps and inconsistencies in 
the law in order to better protect artists and allow us to continue supporting the sustainable 
evolution and strengthening of public art programs across our wonderful, creative State.   

Sincerely, 

 



cc: Alliance for Boys & Men of Color (ABMOC) 
Silicon Valley DE-BUG 
Community United for Restorative Justice 
California Arts Council  
California Arts Advocates 
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