BOARD OF APPEALS
Date Filed: March 14, 2022

REHEARING REQUEST FOR APPEAL NO. 21-091

John Russo, Appellant(s) seeks a rehearing of Appeal No. 21-091 which was decided on March 2, 2022.
This request for rehearing will be considered by the Board of Appeals on Wednesday, March 30, 2022, at
5:00 p.m. at City Hall, Room 416, 1 Dr. Carlton B. Goodlett Place. The parties have the option of
attending remotely via Zoom and must notify Board staff at least 48 hours in advance of the

hearing.

Pursuant to Article V, § 9 of the Rules of the Board of Appeals, the response to the written request for
rehearing must be submitted by the opposing party and/or Department no later than 10 days from the
date of filing, on or before March 24, 2022 and must not exceed six (6) double-spaced pages in length,
with unlimited exhibits. The brief shall be double-spaced with a minimum 12-point font size. An electronic

copy should be e-mailed to: boardofappeals@sfgov.org; julie.rosenberg@sfgov.org; cmac906@gagmail.com

and tonapah246@gmail.com.

You or your representative MUST be present at the hearing. It is the general practice of the Board that only
up to three minutes of testimony from each side will be allowed. Except in extraordinary cases, and to
prevent manifest injustice, the Board may grant a Rehearing Request only upon a showing that new or
different material facts or circumstances have arisen, where such facts or circumstances, if known at the

time, could have affected the outcome of the original hearing.

Based on the evidence and testimony submitted, the Board will make a decision to either grant or deny your
request. Four votes are necessary to grant a rehearing. If your request is denied, a rehearing will not be
scheduled and the decision of the Board will become final. If your request is granted, a rehearing will be
scheduled, the original decision of the Board will be set aside, and after the rehearing, a second decision will

be made. Only one request for rehearing and one rehearing are permitted under the Rules of the Board.

Requestor or Agent (Circle One)
Signature: Via Email

Print Name: Carl Macmurdo, agent for appellant
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March 13, 2022

Rehearing request for John Russo

We (John Russo and agent Carl Macmurdo) believe this case meets the criteria
described in the “Standard of Review” section posted on your website for filing a
rehearing request.

The Board did not follow its own rules at the March 2, 2022 hearing.

Prior to the Russo March 2 hearing, attorney Heidi Machen --- who represents appellant
Dirk Neyhart in a similar appeal --- had expressed her preference for a full Board hearing
on the appeal, rather than proceeding with Commissioner Lopez absent. In response,
executive director Julie Rosenberg read from the text of your Board’s rules in Article 5,
section 7 (attached.) In part it reads,

“But when the Board hears a matter with less than five members present and the vote
of the missing member could alter the Board'’s decision, the Board generally will move to
continue with its deliberations so that the missing member can participate in the final
vote.”

Given that on February 16, the Board voted 3 to 2 to continue two virtually identical
appeals (Horbal and Cortesos) ’to the call of the chair,” it is obvious that disallowing
Commissioner Lopez’s participation did result in a different outcome. We ask that a
rehearing be granted to reopen deliberations so that Mr. Lopez can participate in
deliberations and also vote on the Russo appeal.

In the event the Agency makes a semantical argument that no “decision” occurred on

March 2, we note the Board “decided” to exclude Mr. Lopez’s participation, which

thereby effectuated the prior decision by the Agency to issue a “Notice of Nonrenewal of



Permit” letter to Mr. Russo as well as the assigned Hearing Officer’s decision to uphold
the non-renewal recommendation.
Extraordinary circumstances exist. The “manifest injustice” standard applies.

Here are arguments in support of the above statement:

1. For Mr. Russo to lose his permit directly because a Commissioner called in ill
constitutes a manifest injustice. The Board ignored its own standard procedure by
disallowing Commissioner Lopez’s participation in the deliberations and vote.

2. It is an extraordinary circumstance and also manifestly unjust that all
appellants to date are senior and / or disabled. The Agency is targeting a specific subset
of permit holders.

3. It is manifestly unjust that the Agency added new Transportation Code provision
section 1118(a)(8) in October 2015 --- thirty-seven years after Prop. K was passed --- to
allow for permit revocation in the event an A-Card is not timely renewed. Other Agency
regulations require the permit holder to have a valid California Driver’s License (CDL) to
re-establish an expired A-Card. This new code language specifically targets severely
disabled persons, who cannot obtain a CDL. Also, the Agency is applying the new rule
retroactively, rather than prospectively.

4. Attached i1s a document showing that the Agency’s own permit compliance manager
advised disabled medallion holders there was no need to maintain a current A-Card. The
Agency manager personally advised Mr. Russo likewise. His current predicament stems
directly from his following that Agency advice. As such, the revocation action involves

manifest injustice and an extraordinary circumstance.



5. It is both an extraordinary circumstance and manifestly unjust that elderly and
disabled medallion holders are being treated as pawns, or road kill --- caught in the cross-
fire between the credit union and the City in their ongoing litigation. Credit union CEO
Jonathan Oliver in his trial Court deposition mentions that he implored then-Agency
Director Ed Reiskin to remove from the equation “the low-hanging fruit,” --- an obvious
reference to the type of medallion holders who now are being paraded before your Board.
This appears to be the primary reason for the sudden wave of revocations --- a perception
held by both the credit union and the Agency that the purchased medallion holders will
have increased income once the revocations of elderly and disabled Prop K medallion
holders are processed, resulting in fewer loan forfeitures on purchased medallions.

6. During the Marc Paulsen case at your March 2 hearing --- after the permits for Mr.
Russo and Mr. Neyhart had already been revoked --- the Agency finally revealed its
position as to why it keeps relying on Judge White’s ruling in the Slone ADA lawsuit,
rather than the subsequent Ninth Circuit mediated Slone Agreement which resulted from
an appeal of Judge White’s having granted the Agency’s Motion for Summary Judgment.
Your assigned deputy city attorney conveyed the Dennis Herrera / David Chiu
opinion that the Ninth Circuit Slone Agreement does not apply to the hundreds of elderly
or disabled Prop. K medallion holders who are, or will eventually become, virtually
identically situated as Mr. Slone. The City Attorney’s position is dubious at best and
deserves further discussion by your Board. It may even constitute new evidence, and we

consider it as being manifestly unjust.



Other observations / Summary / Conclusion / Request
Your Board clearly has a schism on these taxi appeal cases. Three Commissioners
advocate for the appellants’ rights, whereas the other two interpret the law and code as
favoring the Agency’s arguments. We ask the two Commissioners who agree with

SFMTA policy to understand our request to approve a rehearing is an entirely different

issue from how you will choose to vote on actual appeals.

There may be twenty-plus additional CDL cases in the pipeline. We urge you to have a
consistent policy. There is no real gain in revoking exactly two permits due to a
Commissioner’s having missed a hearing due to illness, whereas future appeals likely
will be continued. Mr. Russo’s case should have been postponed on March 2 until a full
Board was present. Failure to grant a rehearing may result in other negative
consequences, which topic we may address at the hearing on our current request.

Although “kicking-the-can-down-the-road” is not generally an optimal solution, there is
a chance these cases will resolve themselves once the credit union litigation is finally
concluded. Reportedly, the credit union plans to appeal the verdict to the State Court of
Appeal. However, some new information has now come forth. At a very recent taxi
outreach meeting, an SFMTA official stated that the credit union and Agency had entered
into mediation in hopes of settling the case, so a final resolution may be in the offing.

Thank you very much for your diligence and for considering our rehearing request.

Mr. Russo drove taxi in San Francisco for twenty-seven years prior to becoming disabled.

He deserves having all five Commissioners participate in the deliberations and voting.

Carl Macmurdo (agent for John Russo --- taxi medallion holder # 334.)
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Hi Charles,

No, if you're not driving you don’t have to renew. Would you like me to put a new form
in the mail to you?

From: Charles Rathbone [mailto:charles.rathbone@sonic.net]

Sent: Monday, March 27, 2017 10:04 AM [

To: Standfield, Paige <Paige.Standfield@sfmta.com> |

Subject: Re: requested info re: historical medallion issuance }

|

) Yes, the info is very helpful. [;l
i An unrelated question: [ anticipate that my doctor will again recommend that | not drive when my 5

current medical modification expires this summer. In the meantime, do I need to maintain an active
f A-card as a condition of holding a taxicab permit?

Best wishes,

Charles Rathbone s of
——
charles.rathbone@sonic.net _ — v

On 03/27/2017 08:51 AM, Standfield, Paige wrote:
No problem. Hope it helps!

————— Original Message-----

From: Charles Rathbone [maiEto:charles.rathbone@5onic.net}
Sent: Friday, March 24, 2017 4:51 PM

To: Standfield, Paige <Paige.Standfield@sfmta.com>

20f3 04/14/2017 04:36 PM
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Subject: Re: requested info re: historical medallion issuance
Hi again Paige,
Many thanks for the thorough response in such short order.

Best wishes,

Charles Rathbone charles.rathbone@sonic.net
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Text of statement by Julie Rosenbere at the March 2,2022, BOA hearing

“ds a preliminary matter, we did have a question in the (Zoom app) chat from Heidi
Machen. She is the attorney for the appellant for item number eight, and she said that
since Commissioner Lopez is absent, she believes appellants are entitled to a Sull panel,
and she wants to know what her options are.

“I'would just like to quote from Article 5, section 7 of the Board’s rules that the Board
generally will not reschedule a matter based solely on the fact that fewer than five
members are present at the hearing. But when the Board hears a matter with less than
Jfive members present and the vote of the missing member could alter the Board’s
decision, the Board generally will move to continue with its deliberations so that the
missing member can participate in the final vote.

“So, that is my response to that question.”
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SAN FRANCISCO BOARD OF APPEALS

Appeal No. 21-091

JOHN RUSSO,
Medallion Permit No. 334
Appellant,
SFMTA TAXI DIVISION’S RESPONSE
VS. TO REQUEST FOR REHEARING
SAN FRANCISCO MUNICIPAL Hearing Date: Wednesday, March 30,
TRANSPORTATION AGENCY, ) 2022
Time: 5:00 p.m.
Respondent Place: City Hall, Room 416

[Exemption from File Fees per Cal. Gov.
Code 88 6103(a)-(b]

INTRODUCTION
San Francisco Municipal Transportation Agency (SFMTA) hereby files this

Response to Appellant’s Request for Rehearing filed on March 13, 2022.

ARGUMENT

Section 9 of the Rules of the Board of Appeals (hereinafter Rules) governs Rehearing
Requests. Section 9(b) states that “[e]xcept in extraordinary cases, and to prevent
manifest injustice, the Board may grant a Rehearing Request only upon a showing that
new or different material facts or circumstances have arisen, where such facts or
circumstances, if known at the time, could have affected the outcome of the original
hearing.” [Emphasis added]. Thus, Section 9(b) only grants a narrow exception for
rehearing where new or different material facts have arisen and the new or different
material facts could have affected the outcome. Parties seeking a rehearing are required

to submit a written request that ! states the following:

(1 The nature and character of the new facts or circumstances;

(i) The names of the witnesses and/or description of the documents to be
produced; and

(i) Why the evidence was not produced at the original hearing.

! Section 9(b) states that “[t]he written request shall state:” The use of the word “shall” indicates that it is
mandatory that the requesting party plead all three items.
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Appellant’s request for rehearing should be denied for failure to meet the standard set
forth in Section 9(b) of the Rules. Here, Appellant did not show that there are any new or
different material facts that have arisen. He also failed to state the nature of any new
facts or circumstances, and he did not provide any names of witnesses or even a
description of any documents to be produced. Because no new facts or circumstances
have arisen, it logically follows that he also did not state why any new evidence was not

produced at the original hearing.

Appellant attempts to raise the fact that SFMTA has entered in mediation, but this
does not have any impact on Appellant’s case whatsoever. The appeal before the Board
of Appeals relates to the requirement that Post-K Medallion Holders maintain an active
A-Card permit. Although the SFMTA entering into mediation is a new fact, it is neither
material to Appellant’s situation nor could it impact the outcome of the vote of the Board

of Appeals, as mediation is not related to Post-K Medallions.

CONCLUSION

Pursuant to its own rules, the Board of Appeals may grant a Rehearing Request
only upon a showing that new or different material facts have arisen, and that the new
material facts could have affected the outcome. Appellant has not presented any new or
different material facts that would make this matter eligible for rehearing. Because
nothing new or changed has been presented, Appellant has also failed to show how the
outcome of the original hearing would have been affected. By failing to show that new
or different material facts or circumstances have arisen, this matter is not eligible for
Rehearing and the Request for Rehearing should be denied.

For the foregoing reasons, the Board of Appeals should deny the request for

rehearing.

Respectfully Submitted,

(/Mfﬂf‘— Date: 3-24.2022

Philip'Cranna
Enforcement & Legal Affairs Manager
SFMTA Taxi Services
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BOARD OF APPEALS, CITY & COUNTY OF SAN FRANCISCO

Appeal of Appeal No. 21-091
JOHN RUSSO,

Appellant(s)

VS.

~— — — — ' ~—

MUNICIPAL TRANSPORTATION AGENCY,
Respondent

NOTICE OF APPEAL

NOTICE IS HEREBY GIVEN THAT on September 13, 2021, the above named appellant(s) filed an appeal with the
Board of Appeals of the City and County of San Francisco from the decision or order of the above named department(s),
commission, or officer.

The substance or effect of the decision or order appealed from is the REVOCATION on September 9, 2021, of a Taxi
Medallion (Mr. Russo does not have a California Driver's license or an A-Card; the Notice of Nonrenewal is upheld and
Medallion No. 334 is revoked) at (Russo).

APPLICATION NO. 334
FOR HEARING ON March 2, 2022

Address of Appellant(s): Address of Other Parties:

John Russo, Appellant(s) N/A
203 Sandstone Drive
South Windsor, CT 06074




Date Filed: September 13, 2021

CITY & COUNTY OF SAN FRANCISCO
BOARD OF APPEALS

PRELIMINARY STATEMENT FOR APPEAL NO. 21-091

I / We, John Russo, hereby appeal the following departmental action: Statement of Decision: SFMTA
v. John Russo (Taxi Medallion No. 334) which was issued by the SFMTA Hearing Section on September 9, 2021.

BRIEFING SCHEDULE:

The Appellant may, but is not required to, submit a one page (double-spaced) supplementary statement with this
Preliminary Statement of Appeal. No exhibits or other submissions are allowed at this time.

Appellant's Brief is due on or before: 4:30 p.m. on November 10, 2021, (no later than three Wednesdays prior to
the hearing date due to the Veterans Day Holiday). The brief may be up to 12 pages in length with unlimited exhibits.
It shall be double-spaced with a minimum 12-point font. An electronic copy should be emailed to:
boardofappeals@sfgov.org, julie.rosenberg@sfgov.org, Philip.cranna@sfmta.com and jim.emery@sfcityatty.org.

Respondent's and Other Parties' Briefs are due on or before: 4:30 p.m. on Tuesday, November 23, 2021, (Note:
the brief is due earlier than the regular Board’s briefing schedule due to the Thanksgiving Holiday). The
brief may be up to 12 pages in length with unlimited exhibits. It shall be doubled-spaced with a minimum 12-point
font. An electronic copy should be emailed to: boardofappeals@sfgov.org, julie.rosenberg@sfgov.org,and
tonapah246@gmail.com.

The Board's physical office is closed to the public and hard copies of the brief do NOT need to be submitted.
Only photographs and drawings may be submitted by the parties at the hearing.

Hearing Date: Wednesday, December 1, 2021, 5:00 p.m., via Zoom. Information for access to the hearing will be
provided before the hearing date. (Note: If the City Health Orders permit, the hearing may be held in-person at SF
City Hall. Advance notice will be provided to the parties).

All parties to this appeal must adhere to the briefing schedule above, however if the hearing date is changed, the
briefing schedule MAY also be changed. Written notice will be provided of any change to the briefing schedule.

In order to have their documents sent to the Board members prior to hearing, members of the public should email
all documents of support/opposition no later than one Thursday prior to hearing date by 4:30 p.m. to
boardofappeals@sfgov.org. Please note that names and contact information included in submittals from members
of the public will become part of the public record. Submittals from members of the public may be made
anonymously.

Please note that in addition to the parties' briefs, any materials that the Board receives relevant to this appeal,
including letters of support/opposition from members of the public, are distributed to Board members prior to hearing.
All such materials are available for inspection on the Board's website at www.sfgov.org/boaYou may also request a
copy of the packet of materials that are provided to Board members at a cost of 10 cents per page, per S.F. Admin.
Code Ch. 67.28.

The reasons for this appeal are as follows:

| have a cyst in my spine that causes me considerable nerve pain. | am unable to sit or stand or walk for the period that would
allow me to work doing anything. | am permanently disabled and I’'m unable to fly from Connecticut.

Filed electronically by John Russo, appellant.
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SAN FRANCISCO MUNICIPAL TRANSPORTATION AGENCY

SFMTA HEARING SECTION

SAN FRANCISCO MUNICIPAL
TRANSPORTATION AGENCY,

VS. STATEMENT OF DECISION

JOHN RUSSO,
Respondent

I. INTRODUCTION

This case came on for administrative hearing pursuant to a Complaint by the San Francisco
Municipal Transportation Agency (“SFMTA”) after the Complaint was sent to respondent John
Russo on or about October 15, 2020. The SFMTA Complaint alleges that Mr. Russo had not
taken the necessary measures to renew his status as a qualified taxi medallion holder, and on that
basis the SFMTA’s Taxi Services had notified Mr. Russo on or about September 28, 2020, that
his right to remain a medallion holder was being contested by the SFMTA.

Following that notice and the subsequent Complaint, a video-conference hearing was scheduled
for Mr. Russo by this Hearing Section for July 13, 2021, under the provisions of Article 1100 of
the SFMTA’s Transportation Code. That Article governs the rights granted to taxi medallion
holders in San Francisco, as well as how hearings related to those rights are administered.

On July 13, 2021, Mr. Russo appeared via telephone at the time of this hearing, and the Taxi
Services manager, Philip Cranna, and its witness, analyst Danny Yeung, appeared by video,
along with the undersigned administrative hearing officer, and at that time testimony from each
of the parties was received into evidence.

II. THE COMPLAINT

In its Complaint the SFMTA’s Taxi Services alleges that based upon “Post-K” provisions
adopted by the Transportation Code (“TC”), taxi medallion holders are subject to a full-time
driving requirement and must hold an active A-Card in order to retain their legal status as
medallion holders. Additionally, the Transportation Code also requires that for an A-Card
permit to be granted, a full-time driver must also have a valid California driver’s license.

In terms of Mr. Russo, the Complaint stated that because his A-Card had expired in
approximately 2015, and had not been renewed, the medallion # 334 held by Mr. Russo was not
eligible to be renewed on the basis relevant provisions of the Transportation Code, Article 1100.

STATEMENT OF DECISION: SFMTA V. JOHN RUSSO 1



The Taxi Services Complaint also noted that under the provisions of Article 1103(c)(2)(C) of the
Transportation Code, a person applying for a permit must have a valid California driver’s license
as a condition for entitlement to have an A-Card.

III. APPLICABLE LAW

Under the provisions of Article 1100 of the Transportation Code, the following statutory
authority forms the relevant basis for this decision, including the Transportation Code’s
definitions of “A-Card,” “Medallion Holder,” “Notice of Nonrenewal,” and “Permit Holder.”

Also relevant to this case are these Article 1100 provisions:

e TC §1103(c)(2)(C), regarding driver qualifications

e TC §1103(c)(3), regarding the lapse of active permit status;

e TC §1105(a)(1), regarding permits required;

e TC §1105(a)(3), regarding permits as privilege, not property of the driver;
e TC§1105(a)(5)(A), regarding the duration of permits;

e TC §1105(a)(6), involving compliance with laws and regulations;

e TC §1109(a)(1), re required affiliation with Color Scheme;

e TC§1109(c)(1), regarding the full-time driving requirement;

e TC§1109(e)(1)(A), involving various aspects of medallion operation;

e TC §1116, covering surrender of medallions for consideration.

IV. TESTIMONY
A. SFMTA TESTIMONY AND EVIDENCE PRESENTED: DANNY YEUNG:

Danny Yeung, an administrative analyst in the SFMTA’s Taxi Services, testified to the
preservation and reliability of the exhibits offered by Taxi Services at the hearing. The exhibits
included a driver profile of Mr. Russo (Exh. A), the Division’s Notice of Nonrenewal (Exh. B),
and an email from Mr. Russo, dated October 7, 2020, contesting the SFMTA’s basis for its
Notice of Nonrenewal (Exh. C). Mr. Yeung stated that the evidence of record established that
Mr. Russo’s A-Card had expired in approximately 2015, and had not been renewed since that
time.

B. JOHN RuUSSO:

Mr. Russo testified that he continues to be a resident, living in Connecticut since 2015, and that
he continues to be disabled due to neurological conditions in his back, and that currently he is not
physically capable of driving a taxi cab on a full-time basis.

Mr. Russo testified that as recently as early 2020, his medallion (# 334) had been used by
Flywheel Cab, as a basis for other taxi drivers to drive legally within the city, pursuant to the
provisions of the Transportation Code that allow the leasing of a medallion holder’s permit to a
cab company’s non-medallion drivers. Generally, Mr. Russo testified that he wants to retain his

STATEMENT OF DECISION: SFMTA V. JOHN RUSSO 2



medallion as source of retirement income, noting that before the onset of the 2020 pandemic, he
had received some modest monthly lease payments of approximately $300 for the use of his
medallion by drivers at Flywheel.

Mr. Russo confirmed that he currently has a Connecticut driver’s license, and that he would not
be able to obtain a California driver’s license unless he was able to come to California, which he
is financially unable to do, and particularly during the current pandemic.

Mr. Russo further testified that some years ago he was advised by Paige Stanfield, the Taxi
Services manager at that time, that because he was disabled at that time, he did not need to renew
his A-Card on an annual basis.! Up until that time, he testified that he had kept all of his taxi-
related permits current. He also testified that Ms. Stanfield advised him that he could not have a
California driver’s license while retaining a Connecticut driver’s license, because each person is
allowed to have only one driver’s license at a time.

In addition to the exhibits offered in this case by the SFMTA, the following documents offered
by Mr. Russo were reviewed and admitted in the record:

e Slone v. Taxi Commission, U.S.C.A, 9" Cir., Motion to Dismiss Appeal, Case No. 08-
16726, 8/10/2010

e Slone v. Taxi Commission, U.S.C.A, 9" Cir., Stipulation in Support of Motion to Dismiss
Appeal, Case No. 08-16726, 8/6/2010

e Email from Paige Stanfield to Chas. Rathbone, 3/27/2017

e Medallion Holders Assn. (MHA), Template of Arguments for Prop. K Medallion
Holders, 6/7/2021 (9 pp.)

e Email from John Russo, July 12, 2021

V. FINDINGS
A. RESPONDENT RUSSO WITHOUT CALIFORNIA DRIVER’S LICENSE AND CURRENT A-CARD

Based upon the testimony adduced at the hearing and upon the evidence of record, I find that the
respondent John Russo has not lived in California for at least the past five years and,
accordingly, has not been in a position to renew his cab driver’s A Card over that length of time.
In addition, Mr. Russo does not have a California driver’s license, and has no means of moving
back to California nor the intention to move here. As a result he is not eligible to obtain a
current A-Card as that driver’s permit is defined by the SFMTA’s Taxi Services.

By his own admission, Mr. Russo can no longer drive a taxi on any sustained basis. Because Mr.
Russo cannot drive, his A-Card cannot be renewed pursuant to the provisions of TC §§1103 and
1105, as noted above. Without a current California driver’s license, an A-Card cannot be
maintained, and without a current A-Card, a taxi driver’s cannot hold on to a taxi medallion in

1] note that the email from Paige Stanfield to Charles Rathbone, dated March 27, 2017, does mention that his
medical disability exempts him from the requirement to renew his A-Card. That email is part of this record and is
accepted into evidence.
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San Francisco. On that basis the nonrenewal of this medallion is appropriate here under the
circumstances.

VI. EQUITABLE CIRCUMSTANCES RELATING TO DECISION

While current conditions nullify any monetary transfer value of any held medallions in San
Francisco, that situation may change in 2021 or 2022, and it remains possible for medallion
transfers to someday resume, and for some medallion holders to enjoy a surrender value of their
medallions when the moratorium on transfers no longer obtains.

Currently, and at least since 2016, there has been no market for medallions in San Francisco,
largely due to the influx of TNC operations and the litigation between the San Francisco Federal
Credit Union and SFMTA. That litigation has resulted in a moratorium in the sale and transfer of
taxi medallions due to an established fixed price of medallion surrender as set forth in TC
§1116(b)—which greatly exceeds the current market priceof a local taxi medallion. As long as
the litigation continues, the medallion surrender price apparently will remain at $200,000, based
upon the TC §1116 price of a medallion to a new transferee of $250,000. At this legislatively
fixed price, medallion transfers are not expected to occur here until such time as conditions
dramatically change, perhaps following the conclusion of the current litigation.

As noted here, there is no indication that the surrender and transferring of medallions will
dramatically change as long as the current litigation continues to lock-in the established
medallion transfer price. In the meantime, the SFMTA Board of Directors may change the
provisions of TC §1116(a)(5), but no such changes to Article 1100 of the Transportation Code
will be considered until later this year, or until sometime in 2022.

Until the medallion surrender program is ended by the Board of Directors, TC §1116(a)(1)(A)
provides a certain ongoing “eligibility” for the surrender of their medallions to any drivers with
disabilities that prevents the full-time driving requirement for both “Pre-K” and “Post-K”
medallion holders, as mandated by TC §1116(c)(1). Mr. Russo has testified that he has held a
prominent location high on the ‘surrender list.’

Respondent Russo may now be unable to drive a taxi on a full-time basis, and on that basis may
someday be a potentially eligible candidate under the current provisions of TC §1116 to
surrender his medallion for some monetary consideration. That there is no current market for
medallion transfer in San Francisco is a condition artificially influenced by the aforementioned
litigation, and under most scenarios the resulting transfer moratorium cannot continue
indefinitely.

On the basis of this apparent uncertainty in expectations on the part of medallion holders for
some eventual surrender value in their medallions, our Hearing Section officers would have
preferred to defer the revocation of this and other medallions—if provisions within section 1120
of the Transportation Code would have permitted these hearings to be postponed until such time
as the MTA Board of Directors has an opportunity to make a definitive decision on the issues of
surrender, or until the current litigation between the Federal Credit Union and the SFMTA was
resolved to then allow medallion surrender and transfer.
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But inasmuch as our Hearing Section does not have the inherent authority to ignore the explicit
permit renewal provisions of Article 1100 the Transportation Code, and because there is no
current transfer value in any taxi medallion in this jurisdiction, and none on the near horizon, our
Hearing Section has determine that in nonrenewal cases of this nature, we have no other recourse
than to follow the existing Transportation Code provisions, regardless of the equitable
considerations that have been outlined here.

VII. ORDER

By reason of the Findings stated above, the Taxi Services’ Notice of Nonrenewal is upheld, and
medallion #334 is hereby revoked by the explicit operation of the provisions of the
Transportation Code.

Dated this 9" day of September, 2021

) oy

James Doyle

Neutral Hearing Officer
Manager (Acting)
SFMTA Hearing Section

RIGHT OF REVIEW

Under the provisions of the San Francisco Transportation Code, a decision of a hearing officer is
a final administrative decision. Any party or entity adversely affected by this decision may seek
review of the decision by filing an Appeal in accordance with the provisions and the 15-day
timeline set forth in the rules provided by the San Francisco Board of Appeals.
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SAN FRANCISCO BOARD OF APPEALS

Appeal No. 21-091

JOHN RUSSO, _ )
Medallion Permit No. 334
Appellant,
SFMTA TAXI DIVISION’S BRIEF
VS.
Hearing Date: Wednesday, March 2,
SAN FRANCISCO MUNICIPAL ) 2022
TRANSPORTATION AGENCY, Time: 5:00 p.m.
Place: City Hall, Room 416
Respondent [Zoom Remote Platform]

[Exemption from File Fees per Cal. Gov.
Code 88 6103(a)-(b]

INTRODUCTION
Mr. John Russo (hereinafter Russo), holder of Medallion #334, a Post-K
Medallion, challenges the decision of the Hearing Officer upholding the SFMTA Taxi

Division’s decision not to renew Russo’s Medallion.! SFMTA issued the notice of
nonrenewal based upon the fact that Russo did not have a valid A-Card, as required by
the Transportation Code.? The Hearing Officer’s decision upheld the nonrenewal based

upon the requirement that Russo hold a valid A-Card and California driver’s license.

BACKGROUND

Russo received Medallion #334 after the effective date of Proposition K (1978)
(hereinafter Prop K) and prior to the Taxi Medallion Sales Pilot Program. Medallions are
a permit issued by the SFMTA to an individual, joint tenants, or a Business Entity to
operate a particular Taxi or Ramp Taxi vehicle in the City. Prop K was a voter passed
initiative that changed the way Medallions were issued and held. Prior to the enactment
of Prop K, Medallion Holders could hold more than one Medallion and they need not be

an active taxi driver. Prop K was designed to put Medallions in the hands of working

! Any capitalized terms that are not otherwise defined herein shall have the meaning ascribed in Article
1100 of the San Francisco Transportation Code.

2 "A-Card" or "Driver Permit" is a permit issued by the SFMTA to operate a Taxi or Ramp Taxi in the
City.
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drivers. As a condition of renewing their Medallion, Post-K Medallion Holders are

subject to a Full-Time Driving requirement® and they must hold an active A-Card.

Russo’s A-Card expired approximately five years ago. [EXHIBIT A]. After
reviewing the renewal documents submitted for Medallion #334, SFMTA issued a Notice

of Nonrenewal to Russo.

SEMTA ENFORCEMENT EFFORT

This appeal is the result of a Notice of Nonrenewal that was sent to Russo based
upon his lack of a valid A-Card. This enforcement effort began in 2019 when
enforcement staff was made aware of Medallions that were not in compliance with the
Transportation Code. In total, notices were sent to 257 Medallion Holders involving 316
Medallions.* The 316 Medallions included 57 Corporate Pre-K Medallions, 86 Pre-K
Medallions and 173 Post-K Medallions. Of the 316 Medallions impacted, 146 cured any
outstanding issues and were renewed. 121 Medallion Holders did not respond, and the
decision not to renew their Medallions became final. A total of 49 appeals, including this
pending appeal, were filed.

Medallions that were determined to be out of compliance with the Transportation
Code were deemed ineligible for renewal and thus were issued a Notice of Non-Renewal.
As noted above, the majority of Medallion Holders resolved their issues and successfully
renewed their Medallions. Those that were unable to resolve their compliance issues
were either not renewed or filed an appeal. In this case, Russo does not have an A-Card
or a California driver’s license. His Post-K Medallion was originally issued without cost

based upon seniority.®> Because they were issued free of charge, Post-K Medallions were

3 Full-Time Driving is defined as “any Driver actually engaged in, or the activity comprised of
(respectively) the mechanical operation and physical charge and custody of a Taxi or Ramp Taxi which is
available for hire or actually hired for at least 156 four-hour shifts or 800 hours during a calendar year.”
The Full-Time Driving requirement was suspended at the time that this appeal was filed. In a notice sent
out October 28, 2021, SFMTA announced that enforcement would resume on December 1, 2021.
https://www.sfmta.com/notices/enforcement-full-time-driving-requirement-resuming-12121 However, the
suspension of the Full-Time Driving requirement does not relieve Post-K Medallion Holders of the
requirement to maintain an active A-Card.

4 Holders of Pre-K and Corporate Pre-K Medallions may hold multiple Medallions.

® Post-K Medallions were issued based upon years of service using a waiting list.
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only issued to active drivers. In exchange, Post-K Medallion Holders are required to
drive.

If a Post-K Medallion Holder never drives, they are in clear violation of the
Transportation Code and the rules under which they earned their Medallion.

As regulator, SFMTA made the decision to ensure compliance with the
Transportation Code through this enforcement effort. As mentioned above, a good
portion of Medallion Holders cured any deficiencies and were thus renewed. Only those
that were still out of compliance, such as the Medallion at issue here, are still subject to

non-renewal.
ARGUMENT

Pursuant to 81105(a)(5), “Unless earlier revoked or suspended, all permits shall
expire one year following their issuance or renewal, or on another date as specified by the
SFMTA.” Medallions are issued on an annual basis based upon the fiscal year, and they
expire on June 30 of each calendar year. Due to Order C19-07 issued by the San
Francisco Health Officer in response to the Covid-19 pandemic, the Medallion expiration
date was extended beyond June 30, 2020, and Medallions were allowed to continue

operating.

As a condition of renewal, “a Permit Holder must pay the applicable Renewal Fee,
meet the eligibility requirements required for new applicants listed in Section 1104, and
may be required to sign a statement under penalty of perjury affirming eligibility for the

permit.”®

Under Article 1100, permits are a privilege and are not the property of the Permit
Holder [§1105(a)(3)]. Additionally, §1105(a)(6) requires that: “Every Permit Holder
shall comply with... the provisions of this Article.”

A. In order to renew his Medallion, Russo must have an active A-Card

As noted above, Prop K was a voter approved initiative that reformed the way that
Taxi Medallions were issued. Pursuant to the initiative, to qualify for a Medallion, “[t]he

applicant will be a full-time driver.” [Proposition K (1978)]. Pursuant to §1105(a)(1), no

6 The “statement [signed] under penalty of perjury affirming eligibility for the permit” is known
colloquially as “annual sworn statement” in the San Francisco Taxi industry.
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person shall operate a Taxi “without a permit issued by the SFMTA authorizing such
driving or operation.” The permit to drive a Taxi is an A-Card. Prop K also required that
“[n]o permit shall be issued unless the person applying for the permit shall declare under
penalty of perjury his or her intention actively and personally to engage as permittee-
driver under any permit issued to him or her.” [Emphasis added]. This provision is
codified in §1109(c)(3).

Here, Russo’s A-Card is expired. [EXHIBIT A].” When SFMTA reviewed Russo’s
renewal documents, staff determined that his A-Card had expired. Without an A-Card,
Russo cannot operate a Taxi and it establishes good cause for a non-renewal. As a result,
SFMTA issued a Notice of Nonrenewal. Russo had the opportunity to cure this
deficiency by renewing his A-Card.

B. In order to renew his A-Card, Russo must have a valid California driver’s

license

As noted above, pursuant to 81105(a)(5)(B), as a condition of renewal, “a Permit
Holder must...meet the eligibility requirements required for new applicants listed in
Section 1104.” Pursuant to §1104, “SFMTA, in determining whether the permit should
be granted, may consider such facts as it deems pertinent,” but shall at a minimum
consider factors including (1) applicant’s compliance with applicable statutes, regulations
and ordinances, (2) the applicant’s record involving motor vehicles for hire within the last

five years and (3) any prior criminal convictions that may impact public safety.

Pursuant to 81103(c)(3)(C), an A-Card Holder who fails to renew their Driver Permit
within the deadline for renewal set by the SFMTA may renew their Driver Permit upon
submission of a new Driver Permit application. New drivers must “have a current
California driver's license.” (81103(c)(2)(C).). To be eligible for renewal of his A-Card,
Russo must have a current California driver’s license. By his own admission, he lives in

Connecticut and relinquished his California license years ago.

" Exhibit A is a screen capture of Appellant’s ground transportation management system (GTMS) driver
profile page. GTMS is the database in which SFMTA maintains driver records electronically. For privacy
purposes, a redacted version is being produced.
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CONCLUSION

As part of an enforcement initiative, SFMTA made the regulatory decision to
enforce compliance with the Transportation Code during the 2020 permit renewal
process. As mentioned above, many Medallions Holders that were subject to non-
renewal cured their deficiencies and successfully renewed their Medallions. Russo had
the opportunity to cure any deficiencies, but he cannot due to his choice to leave
California. Holding a California driver’s license is a requirement to hold an A-Card, and
Post-K Medallion Holders are required to have an active A-Card. Because he does not
hold an active A-Card, Russo’s Medallion is not eligible for renewal. If the Board of
Appeals votes to overturn the Hearing Officer’s decision, it will have the effect of
renewing a permit that is not eligible for renewal. The impact of such a decision will
undermine and potentially impede SFMTA’s ability to exercise its authority under the
Charter to regulate the operation of taxis in San Francisco and enforce the requirements
of the Transportation Code.

For the foregoing reasons, the Board of Appeals should affirm the Hearing

Officer’s decision approving the Taxi Division’s nonrenewal of Russo’s Taxi Medallion.

Respectfully Submitted,

fL——

Date: 2.24.2022

Philip Cranna
Enforcement & Legal Affairs Manager
SFMTA Taxi Services
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