










 LAW OFFICES OF

THOMAS J. LALANNE
400 HARBOR DRIVE

FAX (415) 434-1125                            SA USALITO, CALIFORNIA 94965  TELEPHONE (415) 434-1122

 

March 29, 2018

President Funk and Board Members
Board of Appeals
1650 Mission Street, Suite 304
San Francisco, CA 94103

Re: Jose’s Towing LLC vs. San Francisco Police Department
Appeal No. 18-021 for Hearing on April 18, 2018
Tow Car Firm Permit No. 144079
Our File No. 1114                                                               

Dear President Funk and Board Members:

Introduction

We represent Jose’s Towing LLC and its managing member, Jose Badillo (collectively

“Jose’s Towing”) in this appeal.  Jose’s Towing seeks to have the termination of its tow car firm

permit overturned in its entirety.  In the event the Board concludes one or more violations of the

Municipal Code sufficient for discipline have occurred, the appropriate remedy would be a

suspension for an amount of time commensurate with the offense(s).  Imposition of an order

terminating the permit was clearly excessive and inappropriate in this circumstance.

Jose’s Towing was originally issued a Tow Car Firm permit in 2016.  In the time since the

issuance of the original permit, Jose’s Towing has grown rapidly to a position of prominence in the

San Francisco towing industry.  Jose’s Towing’s permit was renewed on July 12, 2017.  Less than

three months later, the San Francisco Police Department (“SFPD”) issued a complaint for revocation

or suspension of the permit.  See Exhibit 1.  The complaint was unexpected, as Jose’s Towing had
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not been issued a single warning or notice of violation up to that point.  The complaint described

violations of eight sub-parts of Section 3056 of the San Francisco Municipal Police Code, but

contained no information about actions or inactions by Jose’s Towing which constituted the

violations.    

After receipt of the complaint, Jose’s Towing contacted Officer Robert Forneris of the SFPD

Permit Bureau, the author of the complaint, to ascertain details about the alleged violations.  Officer

Forneris refused to provide this information. Instead, he referred Jose’s Towing to the Municipal

Code sections he had cited in the complaint letter, claiming that the code would provide the details

they needed.  See Exhibit 2.

The hearing was ultimately held on January 10, 2018 before Sergeant Monica Macdonald. 

At this hearing, all “evidence” against Jose’s Towing was provided through oral statements of

Officer Forneris and Officer Carlo Roca of the San Francisco California Highway Patrol.  All of their

statements contained reports and statements of other people.   Neither Officer Forneris nor Officer

Roca had first-hand knowledge about any of the issues or details about which they spoke.  Jose’s

Towing objected to these hearsay statements, but the hearing officer refused to comment. The

hearing was adjourned and continued to February 14, 2018 for an announcement of the hearing

officer’s decision.  This February 14 hearing lasted just minutes.  Sergeant Macdonald announced

that she had decided to revoke Jose’s Towing’s permit but gave no reasons for doing so.  She stated
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that she would issue a written decision explaining her reasoning within days.  Approximately one

week later 2018, she issued her written decision.  See Exhibit 3.  

This written decision is as devoid of facts as the original complaint.  In fact, the decision 

appears to have been copied directly from the complaint, with no attempt at explaining the hearing

officer’s reasoning, or descriptions of any of the actions of Jose’s Towing that constituted the alleged

violations.  The decision also purported to revoke the Tow Operator permit of Jose Badillo even

though the hearing described in the complaint was confined to a review of the Tow Firm permit of

Jose’s Towing LLC. 

Failure to Provide Due Process

All public agencies are obligated to act within constitutionally mandated limits in

administering the law.  See, e.g., Jaffe v. Unempl. Ins. App. Bd. (1984) 156 Cal. App. 3d 719, 723. 

The constitutional issue most often raised in administrative proceedings is that of procedural due

process.  Trial before a court is not constitutionally required.  An adjudicative (quasi-judicial)

proceeding before an administrative officer or board is sufficient as long as basic due process

requirements are met, including notice and an opportunity for hearing.  See Blinder, Robinson & Co.

v. Tom (1986) 181 Cal. App.. 3d 283, 289. Adjudicative proceedings involving a constitutionally

protected interest, such as the tow permit involved in this proceeding, are held invalid if they provide

inadequate modes of notice or hearing.  Petrillo v. Bay Area Rapid Transit Dist. (1988) 197 Cal.

App. 3d 798, 807.
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Jose’s Towing acknowledges that it received notice of the time and place of the 

suspension/revocation hearing, and an opportunity for hearing.  However, it finds fault with both the

adequacy of the notice and of the hearing officer’s decision.  Rosenblit v. Superior Court (1991) 231

Cal. App. 3d 1434 is instructive on these issues.  In Rosenblit, the plaintiff doctor had his hospital

privileges suspended by the executive board of the hospital in which he practiced, and a hearing was

scheduled.  The hearing was conducted, and the panel rendered a decision against the doctor without

any specific findings.  It was determined on appeal that the hospital gave the plaintiff inadequate

notice of the charges, denied him access to records, and refused to allow him to question members

of the panel on bias.  The court went on to state,

“In evaluating whether Hospital provided Rosenblit a fair hearing, the
inadequacy of the notice, the refusal to permit copying of medical records, and
vagueness of the administrative findings are inextricably related.  Having reviewed
the cumulative impact of the manner in which Hospital initiated its proceedings,
responded to Rosenblit’s repeated requests for specificity, and ultimately rendered
judgment on his professional competency, we conclude the proceedings had a notable
stench of unfairness.”    Rosenblit v. Superior Court, supra, at p. 1445.

The manner in which the hearing was conducted by the hearing officer was similarly flawed. 

While the common law or statutory rules governing admissibility of evidence need not be strictly

followed, legally competent evidence will normally be required to sustain the determination of an

administrative body.  See, e.g., Consolidated Edison Co. v. N.L.R.B. (1938) 305 U. S. 197 [board’s

orders cannot be justified “without a basis in evidence having rational probative force.  Mere

uncorroborated hearsay or rumor does not constitute substantial evidence”].   Additionally, the
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determination cannot be based on confidential reports or independent information received by the

administrative board and not known to the aggrieved party.  He has a right to cross-examine

witnesses and produce evidence in refutation.  See Willner v. Committee on Character & Fitness

(1963) 373 U. S. 96 [denial of admission to bar on ex parte statements violates due process].

In this case, due process was clearly not afforded to Jose’s Towing by SFPD.  Evidence of

this claim is provided by the inadequacy of the notice, which failed to identify any specifics about

alleged offenses, by reliance solely on hearsay statements to support the decision, and by similar

inadequacies in the hearing officer’s written decision, which also failed to identify any evidence to

support the termination.  The tow car permit which is the subject of this hearing is a constitutionally

protected property interest that could not be taken from Jose’s Towing without the employment of

due process by SFPD.

Responses to Alleged Statutory Violations in Complaint

Despite the lack of notice regarding the nature and details of violations alleged against Jose’s

Towing by SFPD, Jose’s Towing will attempt to respond to the charges of each subpart of Section

3056 of the San Francisco Municipal Police Code set forth in the complaint.

(2, 3) Imposition of towing, storage or other charges in excess of the maximum rate

established by the City and County of San Francisco for its contracted tow car firms, or unauthorized

charges added to the tow fee, including use of special equipment, release fees, administrative fees

or other charges added to the tow fee. 
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There are presently no published rates for fees and charges within the City and County of San

Francisco.  Jose’s Towing’s fees and charges, both for towing and storage, are clearly within industry

norms in San Francisco.  Its fees and charges are the subject of a published rate sheet.  See Exhibit

4.  Per the California Tow Truck Association, towing and storage fees are generally established by

an agreement between a law enforcement agency requesting the tow and the towing company.  All

towing done pursuant to request by law enforcement in the City and County of San Francisco is done

through Auto Return, and pricing is according to its fee schedule.  In the event of a pricing error,

Auto Return submits correction spread sheets, and deducts from weekly payments to the tow

operator.  Any towing done in San Francisco that is not requested by a law enforcement agency is

by mutual agreement between the customer requesting a tow service, and/or by contracted rates with

their roadside assistance service (e.g., AAA or Allstate).  Any other pricing for towing or storage

falls under “owner request,” which becomes a mutual agreement between Jose’s Towing and the

customer.  Pricing depends upon the situation.  If any additional fees are included, they are specified

on the towing invoice.  There are no hidden fees or charges.  Additional fees include any special

equipment needed to safely tow vehicles, due to the condition of a vehicle after a severe accident,

due to additional time spent at the scene of an accident, or the distance of the tow destination. 

Administrative fees are only charged when there are payments made by Jose’s Towing up front, e.g.,

payment of release fees from another tow or impound facility.  These additional services are only

charged with proper paperwork and authorization.
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(4) The towing or removal of any vehicle from public or private storage in other than a

duly authorized manner.

Jose’s Towing only tows vehicles or vessels within safety limits, and does not exceed the

weight or height capacities of its equipment.  If Jose’s Towing does not have the required equipment,

it sub-contracts with another company that does.

(6) Employing any person as a tow car operator who has not been issued a valid tow car

operator’s permit by the San Francisco Police Department.

Jose’s Towing has never knowingly employed a driver in the City and County of San

Francisco who was not issued a valid tow car operator’s permit by the San Francisco Police

Department (“SFPD”).  In the specific case of Wilmar Mejia described by Officer Forneris in Exhibit

2, Mr. Mejia was having his own firm permit issues.  He asked to work for Jose’s Towing while he

sorted out his firm permit with the SFPD.  Jose’s Towing temporarily hired Mr. Mejia to help him

out.  Mr. Mejia owns his own truck, but while he was driving for Jose’s Towing, he was insured

under Jose’s Towing policy.  When the SFPD informed Jose’s Towing that it could not hire Mr.

Meija in this manner, Jose’s Towing immediately terminated him. 

(8) Failure to report towed vehicles as required by law and the Chief of Police rules.

Jose’s Towing only tows vehicles that are authorized by contracted law agencies, contracted

roadside service, and with the authorization of the owners of vehicles.  Vehicles towed for private



                 LAW OFFICES OF 

THOMAS J. LALANNE

Board of Appeals
March 29, 2018
Page 8

property accounts are immediately called in to corresponding law agencies.  Jose’s Towing

acknowledges that in the last year of  operation, it did commit several clerical mistakes in either not

reporting or placing a liens on automobiles within allowed times.  Jose’s Towing struggled for a few

months to acquire adequately trained office personnel.  It has since discharged its original office

staff, and has replaced them with competent and experienced management personnel.  This problem

has not surfaced since new personnel are in place.

(9) Falsification of any document used in the course of business as a tow car firm.

Jose’s Towing asserts that all of its permits are legitimately issued by the City and County

of San Francisco.  All fees have been paid, and all documentation required to operate it up to speed

and within compliance.  

(10) Failure to take reasonable steps to prevent violations of the law by employees in the

scope of their employment.

Jose’s Towing has supplied all of its operators with rules and regulations by which the

company operates.  It has also instituted regular educational sessions with all employees which

address regular operation concerns.  Any employee of Jose’s Towing who do not abide by the rules

will first be reprimanded, and if necessary, terminated. 
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Conclusion

Jose’s Towing submits that under the circumstances present here, the termination of its tow

car firm permit should be overturned.  It believes that it is presently in compliance with all conditions

of its tow permit.  Through voluntary remedial action, changes in operating procedure, and increased

training of personnel, any violations have been corrected.  In the event the Board concludes that one

or more violations of the Municipal Code sufficient for discipline did occur, such violations were

minor in nature. The appropriate remedy would be a suspension for an amount of time commensurate

with the offense(s).  

Very truly yours,

/s/ Thomas J. LaLanne

THOMAS J. LaLANNE

TJL/jdl
cc: Jose’s Towing LLC (by email)

San Francisco Police Department
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