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Appeal #14-135: Brennan vs DPW-BSM for  
501 Missouri Street, Permit #14EXC-3764 

Appellant Brief – 8/20/14 

This appeal protests the Department of Public Works (DPW) excavation permit #14EXC-3764 

granted to AT&T for a surface-mounted facility (SMF) at 502 Missouri Street. I request that the Board 

of Appeals overturn the excavation permit. I also ask the Board to recommend that AT&T plan and 

implement a thorough alternatives design process before submitting another permit application in this 

area.  

The permit for 501 should be overturned because (1) AT&T did not implement an adequate process 

to develop and evaluate alternative locations and mitigation, (2) AT&T implemented a flawed permit 

process for the 501 Missouri Street location, and (3) the 502 Missouri Street location has several 

deficiencies relative to other possible locations.  

The lack of a thorough consideration of alternatives was recognized by DPW in its review of AT&T's 

prior proposed location for this intersection. DPW denied AT&T's permit application for 502 Missouri 

Street (#13SMF-0007) because AT&T did not comply with DPW's request for a study of alternative 

locations (DPW Order #181699). AT&T did not rectify this lack of alternatives study before submitting 

its permit application for 501 Missouri Street (#13SMF-0408) that led to the currently contested 

excavation permit. Instead, AT&T merely changed location to 502 Missouri Street, which has its own 

deficiencies. By implementing the permit process in a flawed manner, the deficiencies were obscured 

from the community and DPW, leading to the approval of the permit. The deficiencies of the 501 

Missouri Street location include a narrow sidewalk, proximity to school crosswalk, head-in parking, and 

a lack of screening options. For these reasons, multiple neighbors besides myself oppose the 501 

Missouri Street location. 



2 

 

The next three sections of this appeal elaborate on these three primary objections to excavation 

permit #14EXC-3764. In the fourth section, I discuss some broader issues with the AT&T SMF 

program. The last section describes the actions I am requesting of the Board of Appeals.  

Inadequate Process to Develop and Evaluate Location Alternatives  

AT&T's 2011 Memorandum of Understanding (MOU) clarifying its process for installing SMFs 

states that "AT&T will work with the city, community organizations, neighborhood associations, and 

residents to determine the best locations for potential cabinets and will not build locations [sic] where 

there is significant opposition to the placement of additional cabinets." In addition, DPW Order 

#175566, which applies to all SMF permits, describes a process whereby the applicant, guided by input 

from DPW, considers and prioritizes among several locations.  

However, for the SMF proposed for 501 Missouri Street, AT&T has not engaged with the community 

and DPW in a meaningful and responsive manner. Instead, they selected and then poorly described the 

first location at 502 Missouri, faced considerable opposition from the community, ignored DPW's 

request to study alternative location, and therefore had the 502 Missouri Street permit denied. Without 

taking any additional steps to rectify the inadequate alternatives process, AT&T then proposed the 501 

Missouri Street location. This location has similar characteristics to the factors that caused opposition to 

the 502 Missouri Street location and, because the sidewalk is narrower, will cause several additional 

impacts, as discussed in the section below.   

From the start at the 502 Missouri Street location, AT&T appears to have selected locations primarily 

based on proximity to its existing infrastructure and without input from DPW or the community. For 

example, no Department Site Visit (DPW Order #175566, Section 3A-B) was conducted by DPW and 

AT&T, even though multiple objections were raised as to the location.  
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In addition to not soliciting input from the community, AT&T's representation of the SMF in the 502 

Missouri Street Notice of Intent is incorrect to the point of misinforming the public. In the mock-up 

photo included in the Notice, the SMF appears to be north of the PG&E manhole (attached as Exhibit A-

1). In this representation, the SMF appears to be less then 40" from the 20th Street street sign, less than 5 

ft from the crosswalk, and in the pedestrian clear zone, all of which are in violation of DPW Order 

#175556’s Exhibit B. In contrast, the permit's application drawings and mock-up photos from other 

angles more clearly show the SMF located approximately 30 ft further south, where it would be much 

less obtrusive (attached Exhibits A-2 and A-3). However, these permit materials were not made readily 

available to the community. Many of the comments objecting to this location were related to the SMF 

obscuring the views of drivers near a school cross walk, which is quite understandable from the Notice 

picture (attached Exhibit A-1). This poor project description is indicative of AT&T not conducting a 

thorough alternatives selection process. 

In response to the community comments, the hearing, and its own review of the 502 Missouri Street 

permit, "the [DPW] hearing officer requested AT&T to present a report to the hearing officer to 

determine and identify other locations that can be considered in place of 502 Missouri Street. ... On 

September 24, 2013, 30 days after the hearing officer requested AT&T to provide a report, no report 

was rendered by AT&T" (DPW Order #181699, attached below as Exhibit B). 

After having the 502 Missouri Street permit rejected because of community objections and 

inadequate consideration of alternative locations, there is no evidence indicating that AT&T then 

conducted a thorough alternatives study. Instead, they merely allowed public attention to disperse, and 

then re-submitted at the adjacent, but less desirable 501 Missouri Street location without addressing the 

concerns raised by the 502 Missouri Street location. Similar to a child who asks the second parent when 
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the first parent says  'no', AT&T hopes to meet its needs by re-proposing with an information deficiency 

rather than practicing good planning and decision making. 

AT&T's neglect in considering potential alternative locations is not for a lack of possible locations. 

During a brief site walk on May 8, 2014, representatives from AT&T, DPW, and the community 

(including myself), rapidly identified three alternative locations to the 501 Missouri Street location: (1) 

the Daniel Webster SFUSD property, (2) within the existing planter further south than the original 502 

Missouri Street location, and (3) the north side of 20th Street mid-way between Missouri Street and 

Texas Street. With some more time and research about the siting requirements, I believe up to six 

possible locations could be readily identified. At the time of the site walk, neither the AT&T 

representatives nor DPW staff identified any obvious reasons that the three alternatives were infeasible. 

AT&T staff did note the need to check other factors, such as SFUSD cooperation and the location of 

existing underground utilities. The AT&T staff said they would evaluate the alternatives and let us know 

of their findings.  However, AT&T did not provide the requested consideration of alternative locations 

and instead moved forward with their proposed 501 Missouri location.  

501 Missouri Street Permit Process Issues 

When reviewing and participating in the 501 Missouri Street permit (#13SMF-0408), I noticed 

deficiencies with the AT&T's implementation of the SMF permitting process described in DPW Order 

#175566 and AT&T's 2011 MOU. Particularly when considered in aggregate, this list of deficiencies 

indicates an incomplete and flawed permitting process for the 501 Missouri Street location. The 

deficiencies are: 
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1) Contact with private property owners (Permit application #13SMF-0408's Exhibit A-2c, attached 

as Exhibit C-1):  

a) Two of the contacts listed with property within 300 ft of the Missouri Street and 20th Street 

intersection were contacted as part of the 502 Missouri Street application and no additional effort 

was made to contact them again or select alternative private property owners since these owners 

had not replied to the previous inquiry. 

b) San Francisco Unified School District is listed as a new contact for this permit. However, there is 

no indication that AT&T made any effort beyond a single letter to the district office. For 

instance, there is no evidence that AT&T contacted any members of the staff at the Daniel 

Webster campus. 

c) In additon to the three locations listed above which are within the AT&T's stated requirement of 

within 300 ft from the existing cross connect box at the Missouri Street and 20th Street 

intersection (http://ipnetwork4sf.att.com/our-plan/), there are two locations listed near Wisconsin 

Street and 22nd Street: a City Fire House  and a City water supply facility. I commend AT&T for 

seeking additional public property to locate the SMF. However, these locations are more than 

1,200 ft from the cross connect box. Threfore, either these locations are not viable according to 

AT&T's own technical requirements (and included in the application to give the appearance of 

seeking other locations) or AT&T's technical requirement could allow them to use a location 

further than 300 ft away from the cross connect box. AT&T should clarify which of these two 

situations applies. 

2) Notification of Intent: The notification list provided by AT&T (Permit application #13SMF-0408's 

Exhibit MOU-1, attached as Exhibit C-2) does not include addresses from the 1400 block of 20th 

Street, which is the block between Missouri Street and Texas Street. All of this block is within 300 ft 
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of the proposed 501 Missouri Street location, but is not listed as being notified. In addition, 

notification of neighborhood organizations  (Permit application #13SMF-0408's Exhibit C-1b, 

attached as Exhibit C-3) did not include the Daniel Webster School community, such as the Daniel 

Webster PTA, even though maany of the objections to the prior 502 Missouri Street location were 

related to the safety of Daniel Webster students using the 20th and Missouri Street cross walk. 

3) Alternative locations: As discussed in detail in the previous section, the proposed 501 Missouri 

Street location does not address many of the issues raised in comments on the 502 Missouri Street 

proposal, nor is any additional rationale provided for why the 501 Missouri Street location was 

selected as compared to other possible locations. 

4) Department Site Walk: A Department Site Visit was not conducted by DPW. During a Site Visit, 

DPW is supposed to review additional locations and provide guidance on location prioritization 

(DPW Order #175566, Section 3A-B). However, even though the DPW hearing officer at the 502 

Missouri Street hearing felt that an alternatives study was warranted (DPW Order #181699, attached 

as Exhibit B), AT&T and DPW inexplicably agreed that a Site Walk was not necessary for this 

second permit.    

5) Department of Public Works Hearing: Written comments submitted by 5/16/14 in advance of the 

5/19/14 hearing appear to have been discounted. As per directions included in the hearing agenda 

(DPW Order #182530), these comments were submitted by concerned residents who could not 

attend the hearing. However, in its tracking documentaion, DPW deemed these comments to be 

‘late’ (see attached Exhibit C-4). These comments were then discarded and are no longer available 

for public review (personal communication, Frank Lee, Executive Assistant to the Director of 

Department of Public Works). As noted by the DPW staff who presenteded at the hearing, 31 people 

submitted objections to the 501 Missouri Street location. The DPW staff noted that many of these 
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objections were from the same people citing the same objections to the earlier 502 Missouri Street 

location. Since that permit was denied, due in part to resident objections, it is not clear why the 501 

Missouri Street permit was approved when it faced similar resident objections. In the Hearing 

Determination (DPW Order #182690) these 31 objections are mis-characterized as signatures on a 

petition. However, as noted above, the DPW staff presenting at the hearing clearly stated that these 

were separate objections, not merely signatures on a petition (as indiated in attached Exhibit C-4).  

501 Missouri Street Location Issues 

In addition to the inadequate alternatives assessment and the permitting process described in the 

preceeding two sections, the 501 Missouri Street location has several issues in relation to the objectives 

that an SMF “will have less of an impact on the convenience and necessities of property owners and 

occupants in the immediate vicinity of the Surface-Mounted Facility” (DPW Order #175566). Several of 

these issues are similar to those for the rejected 502 Missouri Street location, making it unclear why that 

permit was rejected (DPW Order #181699, attached as Exhibit A) and the 502 Missouri Street location 

has been approved (DPW Order #182690 and Permit #14EXC-3764). In fact, because of the narrower 

sidewalk at the 501 Missouri Street location, the 501 Missouri Street location has additional issues when 

compared to the 502 Missouri Street location:   

1) Like the 502 Missouri Street location, the proposed 501 Missouri Street location is adjacent to 

SFUSD's Daniel Webster elementary school. This intersection experiences high traffic by children 

and families commuting to and from school, such that it warrants monitoring by a SFUSD crossing 

guard. Because of this high level of pedestrian traffic, particularly many children pedestrians who 

may be obscured by the SMF from drivers at the intersection, AT&T should make additional effort 

to locate the SMF as far from the intersection as possible.  
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2) The sidewalk at 501 Missouri Street is only 10 ft wide. As such, the proposed SMF would fill a large 

section of sidewalk.  

3) The degree to which the proposed SMF would fill the sidewalk is not accurately represented in the 

permit and NOI photographs of the SMF mock-up because:  

a) The NOI photograph is perpendicular to the sidewalk, and hence does not show the impact of the 

SMF on narrowing pedestrian clearance (see attached Exhibit C-5) 

b) The SMF needs to be 18" from the curb and is 26" wide, for a total of 44". The first sidewalk 

joint in the permit photograph is 41" from the curb (see attached Exhibit C-6). However, the 

SMF is shown as not overlapping this sidewalk joint. Hence, the SMF portrayed in the 

application photographs is not to scale. 

c) The stanchions, which AT&T has installed at numerous of its exiting SMFs that are close to the 

curb, are not shown in either the permit photographs or the design drawings. At other locations, 

AT&T has put these stanchions closer than 18" to the curb face (see attached Exhibit D-1), 

which seems to violate the requirements of DPW Order #175566's Exhibit B.  

d) Since this portion of Missouri Street is head-in parking (see attached Exhibit C-5), stanchions 

within the 18" setback will interfere with parking. As can be seen in the permit photograph 

(attached Exhibit C-5), parked car would need to park further from the curb or impinge upon the 

SMF. As such, the stanchions should be setback at least 18" from the curb face. 

e) The mock-up photographs do not include the concrete pad which is needed as a footing under the 

SMF. The AT&T SMF recently installed nearby on Pennsylvania Street has its pad extending 2" 

from the SMF on the curb side and 8" on the sidewalk side (see attached Exhibit D-1).  

f) In order for the stanchions to be 18" from the curb face, the SMF needs to be shifted 6" further 

from the curb. If the spacing from the pad is also added, then the total width of the intrusion into 
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the sidewalk is 58" (18" setback + 4" stanchion allowance + 2" pad + 26" SMF + 8" pad). This is 

nearly half of the 10 foot (120") width of the sidewalk in this location. While the remaining 

walkway of 62" does exceed the required pedestrian clearance of 48", it only just meets this 

requirement.   

4) Because of the narrow sidewalk, the options for mitigating the visual impacts of the SMF with 

screening are very limited. 

Additional Comments on AT&T's City-wide SMF Program and 

Permitting Process 

On their own, I believe the prior sections provide sufficient justification for the Board to overturn 

AT&T's excavation permit. In addition to those specific issues with the 502 Missouri Street permit, I 

would like the Board to consider the larger context of AT&T's City-wide SMF program and permitting 

process. As I am sure the Board is well-aware, since its schedule has been choked with numerous AT&T 

SMF permit reviews, AT&T's program is garnering opposition across the City. This opposition is 

indicative of flawed project goals, implementation, and permitting for which AT&T should bear 

responsibility.   

AT&T's SMF program was exempted from the CEQA process. I realize that this issue has been 

already been discussed, contested, and decided in the political and judicial spheres. As such, it is beyond 

the Board's purview to address this larger issue. However, the Board should consider that AT&T 

decided to seek exemption for programmatic CEQA environmental review, which set the stage for the 

frequent opposition to each individual SMF permit. As such, they are reaping the consequences of their 

own programmatic permitting strategy. Even if the process has not gone smoothly for them City-wide or 

at this particular location, where the contested permit is their second attempt, they should not be allowed 
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to circumvent the general DPW SMF process (DPW Order #175566) or their  own 2011 MOU. They are 

resting in a bed of their own making. 

Rather than obfuscate public participation, AT&T should pursue a more open stance with the public. 

For example, AT&T's website, http://ipnetwork4sf.att.com/, should include all permits and supporting 

materials to facilitate public participation in the SMF permit process. Instead, the map which lists SMF 

locations is hosted by the City and the City Public Request Process must be implemented to obtain 

documents. Instead of the City bearing the associated costs, AT&T should be responsible for the costs of 

gathering and providing information to the public. City staff should intermittently review this website's 

materials to ensure that AT&T complies. 

While AT&T has claimed there are technical limitations to placing its equipment underground, we 

are in an age when electrical equipment is being made ever smaller, requiring lower power (and 

therefore generating less heat), and more durable. Instead of taking an active role to push for newer 

technology, AT&T's permit merely mentions a failed underground facility experiment from the 1970's. 

If a failed experiment from four decades ago is their best evidence, it does not seem they are trying very 

hard. AT&T installs thousands of these cabinets throughout the country and as such, should have the 

resources to work with its engineers and equipment suppliers to address this design problem.   

Before this issue of the AT&T SMF on my block arose, I dropped my AT&T Internet service in favor 

of a local Internet Service Provider that provides faster connection speeds, better service, and a lower 

price. This service uses wireless connections to our house, which only requires a small antennae placed 

on our roof. As such, the connection is wholly within the private space, where it is nearly invisible, and 

not the public space, where it will impact numerous sidewalk users. So AT&T's broader approach, of a 

wired network, may not be the best way to provide high-speed internet throughout the City.  

http://ipnetwork4sf.att.com/,


11 

 

In light of this broader context, both technical and from other companies, AT&T has not 

demonstrated why it should receive preferential use of the public space. While I can vote with my 

pocketbook by selecting a different ISP, my only route for preserving the quality of our City's public 

space is now the Board of Appeals. As such, I urge to Board to overturn AT&T's excavation permit 

14EXC-3764. 

Requested Actions 

Action 1: In light of the reasons laid out in the preceeding sections, I request that the Board of 

Appeals overturn 501 Missouri Street excavation permit #14EXC-3764.  

 

Action 2: In addition, given AT&T's prior lack of cooperation in conducting a study of alternative 

locations, I request that the Board provide guidance as to what such a study should entail. Otherwise, 

AT&T may once again avoid its responsibilities under its 2011 MOU at a site that clearly has elevated 

levels of public concern. Conducting such a study is consistent with DPW's request when denying a 

permit for the 501 Missouri Street location (DPW Order #181699). The study should cover the 

following steps:   

1. Develop list of metrics to evaluate alternatives. A preliminary list of metrics to consider 

includes: % of sidewalk blocked, reduction of driver sight lines at the Missouri Street and 20th 

Street intersection, feasibility of mitigation options, proximity to building features such as doors, 

impact to pedestrian safety, and impact to parking 

2. Consider at least four alternatives which are viable under DPW design requirements and AT&T 

engineering requirements. If four alternatives which meet DPW and AT&T design requirements 

cannot be found, AT&T should document that at least six locations were considered and why 

three or more of the locations do not meet DPW or AT&T design criteria 
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3. Provide the list of metrics and a summary of the four alternative descriptions (or feasible and 

infeasible alternatives if fewer than four are identified) to neighbors within 300' and collect 

written comments  

4. Revise the metrics and alternatives in response to comments 

5. Evaluate the revised alternatives in relation to the metrics  

6. Hold a meeting to present the revised alternatives and evaluation of the alternatives 

7. Based on public input, select preferred alternative  

8. Notify public of preferred alternative and allow public comments 

9. Revise the preferred alternative based on public comments 

10. Submit revised preferred alternative to DPW for excavation permit 

Action 3: Consistent with AT&T's commitment to "reimburse time and materials for the City's 

review and processing of Lightspeed permits" (AT&T 2011 MOU, Section IIC), I ask the Board to 

recommend that if the Board overturns this AT&T SMF permit, that AT&T also reimburse me, a 

resident of the City, for the Board of Appeals filing fee of $300. This reimbursement would only cover 

the materials portion of my effort; I consider my time donated on behalf of my neighbors and City 

residents who use the sidewalk. 



Exhibit A: Materials from #13SMF-0007 
Permit for 502 Missouri Street 
 

Exhibit A-1: #13SMF-007 Notice of Intent 

Exhibit A-2: #13SMF-0007’s Exhibit F-b: Site Drawing  

Exhibit A-3: #13SMF-0007’s Exhibit F-c: Site Photo 
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Exhibit B: DPW Order #181699 
Director’s Decision Regarding AT&T 
California’s Request to Install a Surface 
Mounted Facility in the Vicinity of  
502 Missouri Street (13SMF-0007) 
 



 

 
San Francisco Department of Public Works 

Making San Francisco a beautiful, livable, vibrant, and sustainable city.  
 

City and County of San Francisco San Francisco Department of Public Works 
Office of the Deputy Director & City Engineer, Fuad Sweiss 

 

 

Bureau of Street-Use & Mapping 

 1155 Market Street, 3rd Floor 

San Francisco Ca 94103 

(415) 554-5810  www.sfdpw.org 

  

 
Edwin M. Lee, Mayor   

Mohammed Nuru, Director Jerry Sanguinetti, Bureau Manager  

 
DPW Order No: 181699 

 
DIRECTOR’S DECISION REGARDING AT&T CALIFORNIA’S REQUEST TO INSTALL A SURFACE 
MOUNTED FACILITY IN THE VICINITY OF 502 Missouri Street (13SMF-0007) 
 
APPLICANT:  AT&T CALIFORNIA 
   795 Folsom Street, #426 
   San Francisco, Ca 94107 
 
DESCRIPTION OF REQUEST:  Surface Mounted Facility Installation 
 

 
BACKGROUND:  
 
 

1.     On January 16, 2013, the applicant (AT&T California) filed an application with the Department of 
Public Works (DPW) to install a Surface Mounted Facility (SMF) at the above referenced location. 
If approved, the applicant will file for an excavation permit to install the SMF. 

 

2.     On April 10, 2013, the applicant mailed and posted Notices of Intent to all businesses and 
residences within a 300-foot radius of the subject location. 

 

3.     DPW received twenty-eight (28) objections to the application during the 20 day notification 
period.  DPW subsequently scheduled a public hearing to consider testimony received for this 
site. The objections include: 
 

a.     The SMF cabinet is next to an elementary school and the SMF will reduce visibility during 
pick up and drop off periods. 

b.    The SMF cabinet increase sidewalk clutter. 
c.     The SMF cabinet only benefits AT&T customers. 
d.    The SMF cabinet can cause health and radiation concerns. 
e.     The SMF cabinet is a crime and graffiti magnet, it is aesthetically unpleasant and reduces 

property values. 
 

4.     On August 14, 2013, DPW Hearing Officer Kevin Day conducted a hearing on the application to 
consider testimony regarding the subject SMF. 

 
5.     At the hearing, Lynn Fong of DPW presented a summary of the permit application stating that the 

applicant was in compliance with Article 2.4 of the Public Works Code and DPW Order No. 
175,566.  

 
6.     At the hearing, two (2) persons testified at the hearing in opposition to the proposed installation of 

the SMF in the vicinity of 502 Missouri Street.  The objections included: 



 

 
San Francisco Department of Public Works 

Making San Francisco a beautiful, livable, vibrant, and sustainable city.  
 

 
a.     The SMF cabinet will attract graffiti and other maintenance issues. 
b.    There is already an existing cabinet nearby, in addition to the other existing street 

furniture.  It is unfair to place the cabinet in this location due to the existing and abundant 
street furniture. 

c.     The SMF cabinet will decrease public safety. 
d.    There are ample opportunities to place the box at other public locations, such as the 

elementary school.  For example, there is ample location at the nearby Daniel Webster 
Elementary school and AT&T should attempt to locate the box on this public property. 

e.     The three other curb returns at the intersection should be evaluated and considered as 
alternate locations. 

f.     AT&T should not place cabinets in neighborhoods do not want the cabinets. 
 

7.     At the hearing, Ms. Tedi Vriheas, AT&T, stated that this SMF application complies with State rules 
and regulations, ADAAG, and Departmental SMF Order 175,566.   Ms. Vriheas also stated that a 
box walk was conducted on June 10, 2013 and 4 community members attended the box walk.  At 
the box-walk meeting, AT&T discussed underground options.  In addition, AT&T has tried to place 
the cabinet within the San Francisco Unified School District property; however, no one has 
returned AT&T’s request.  Ms. Vriheas stated that the proposed location is next to the current SAI 
box and that it can be successfully integrated into the surrounding greenery.  The other location 
that was proposed by the box walk participants does not integrate the cabinet as effectively as 
the current proposed location.  Ms. Vriheas has requested on behalf of AT&T California that DPW 
approve the application.  
 

 
RECOMMENDATION: DISAPPROVE the request to locate Surface Mounted Facility 13SMF-0007 
in the vicinity of 502 Missouri Street. 
 
 
FINDINGS:  
 
 
1.     The Hearing Officer reviewed the application, the other materials from DPW's files, the 

objections, additional materials submitted by the applicant and persons protesting the application, 
and the testimony at the hearing.   

  
2.     On August 25, 2013, the Department informed AT&T that the hearing officer requested AT&T to 

present a report to the hearing officer to determine and identify other locations that can be 
considered in place of 502 Missouri Street.  Furthermore, the hearing officer would like a copy of 
the letter that has been sent to the San Francisco Unified School district (SFUSD) requesting 
permission to place the SMF within the SFUSD property. 
 

3.     On September 24, 2013, 30 days after the hearing officer requested AT&T to provide a report, no 
report was rendered by AT&T. As a result, the hearing officer proceeded with making a 
recommendation for this site. 
 
 

4.     The Hearing Officer has reviewed the objections for this site and has based his recommendation 
on whether the applicant could install the Surface Mounted Facility in other acceptable locations 
(in accordance with Exhibit B) that are preferable to any of the proposed locations because use 
of such other acceptable locations will have less of an impact on the convenience and 
necessities of the property owners and occupants in the immediate vicinity of the Surface 
Mounted Facility (SMF).  The objections placed for this site suggest alternate locations that may 
have less of an impact on the convenience and necessities of the property owners in the 
immediate vicinity of the SMF including nearby corners of Missouri and 20

th
 Streets. 



 

 
San Francisco Department of Public Works 

Making San Francisco a beautiful, livable, vibrant, and sustainable city.  
 

 
 

5.     The Director of Public Works has reviewed the Hearing Officer's recommendation.  The Director 
of Public Works hereby adopts the hearing officer's recommendation. 

 
 
   

APPEAL PROCESS: This decision may then be appealed to the Board of Appeals within fifteen (15) 
calendar days of DPW's issuance of an Excavation Permit to install surface mounted facilities 
13SMF-0007.  The Board of Appeals is located at 1650 Mission Street, Suite 304.  To obtain further 
information regarding the appeal process, you can contact the Board of Appeals at 415-575-6880.  
You can also visit the Board of Appeals website at: http://www.sfgov3.org/index.aspx?page=763 

 

 

10/3/2013

X
Sanguinetti, Jerry

Bureau Manager     

10/3/2013

X
Sweiss, Fuad

Deputy Director and City Engineer

10/3/2013

X Mohammed Nuru

Nuru, Mohammed

Director, DPW      
 

http://www.sfgov3.org/index.aspx?page=763
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permit for 501 Missouri Street 
 

Exhibit C-1: #13SMF-0408’s Exhibit A-2c 

Exhibit C-2: #13SMF-0408’s Exhibit MOU-1 

Exhibit C-3: #13SMF-0408’s Exhibit C-1b 

Exhibit C-4: #13SMF-0408 Public Comment Tracking Worksheet 

Exhibit C-5: #13SMF-0408’s Notice of Intent 

Exhibit C-6: #13SMF-0408 Exhibit F-c Site Photo 
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Exhibit C-4: #13SMF-0408 Public Comment Tracking Worksheet 

 



Exhibit C-5: #13SMF-0408’s Notice of Intent 
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Exhibit D: Additional Photographs 
 

Exhibit D-1: Photo looking north at SMF installed at 698 Pennsylvania Avenue  

 

  



Exhibit D-1: Photo looking north at SMF installed at 698 Pennsylvania Avenue  
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INTRODUCTION

Appellant requests that the Board reverse the Department of Public Work’s decision to

issue AT&T an excavation permit in the vicinity of 501 Missouri Street. That request should be

denied for multiple reasons.

First, DPW specifically found that the proposed installation did not incommode the

public right-of-way. Appellant offers no evidence that the proposed installation violates any of

the objective criteria set forth in DPW Order. No. 175,566 or the newly enacted SMF Ordinance.

Without such a showing no legal basis exists for denying the excavation permit that DPW

properly granted.

Second, any jurisdiction that the Board had to consider this appeal expired no later than

August 23, 2014. Public Utilities Code section 5885 requires that municipalities approve or deny

permit applications by video services franchise holders like AT&T within 60 days. AT&T

submitted its SMF application on November 15, 2013. See Ex. A. AT&T submitted its

excavation permit application on June 25, 2014.1 Ex. B. Because more than 60 days has passed

since these applications were submitted, the Board of Appeals lacks legal authority to act on this

appeal. Under no circumstances, does the Public Utilities Code permit the Board to deny a

permit previously approved by DPW after the expiration of the 60-day time window mandated

by the Digital Infrastructure and Video Competition Act of 2006. See Pub. Util. Code § 5800 et

seq.

Finally, even if the Board had jurisdiction to consider this appeal, Ordinance No. 76-14

does not provide a basis for reversing DPW retroactively. The State of California has granted

1 AT&T disputes DPW’s prior contention that the 60-day clock runs from the submission of AT&T’s excavation
permit application rather than from its submission of its original SMF application. That dispute, however, is
irrelevant in this appeal: no party can contest that AT&T submitted a completed exaction permit application on June
25, 2014, which DPW subsequently approved on July 1, 2014. See Ex. B & C.
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AT&T both telephone and video services franchises. Those franchises grant AT&T the right to

use the public right-of-way subject only to one condition: that its facilities do not incommode

the public right-of-way. It is undisputed that this condition has been met. Neither DPW nor the

Board have authority to impose additional obligations on AT&T as a condition of approving its

permit applications. Moreover, the new Ordinance itself is void as applied to AT&T. Because

the new Ordinance does not apply to all entities in an equivalent fashion, it is an unreasonable

application of the City’s time, place, and manner discretion pursuant to Public Utilities Code

section 7901.1. And to the extent that it imposes conditions in excess of AT&T’s franchise

rights, the Ordinance is preempted by Public Utilities Code sections 7901 and 5800 et seq.

In short, Appellant provides no sound reason for the Board to reverse a permitting

decision approved by the Hearing Officer, the Director, and DPW, after a full hearing on the

merits. The Board of Appeals should affirm DPW’s decision.

STATEMENT OF FACTS

A. DPW Correctly Determines That the Proposed Installation at 501 Missouri
Street Satisfies the SMF Order.

AT&T originally applied for a permit in the vicinity of 502 Missouri street in January,

2013. After the community voiced opposition to this proposed location during the hearing and

review process, AT&T withdrew its application.

On November 15, 2013, AT&T filed an application with DPW to install a surface

mounted facility in the vicinity of 501 Missouri Street. (See Ex. A.) On April 11, 2014, AT&T

mailed and posted Notices of Intent to all businesses and residences within a 300-foot radius of

the proposed location. Id. DPW received only two objections and scheduled a public hearing to

consider testimony on that site. Id.

At the subsequent hearing, on May 19, 2014, Arianna Urban of DPW testified that
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AT&T’s application “was in compliance with DPW’s technical requirements.” Ex. A. No

member of the community testified in opposition to the proposed installation at 501 Missouri

Street.

After considering the record and testimony at the hearing, the Hearing Officer

recommended that the SMF application be approved for the location at 501 Missouri Street. Id.

The Director’s decision (DPW Order No. 182690) adopted the Hearing Officer’s

recommendation. Id. That decision specifically found that “the application complies with the

technical requirements of DPW Order No. 756, 566.” Id.

On June 25, 2014, AT&T applied for an excavation permit. Ex. B. On July 1, 2014,

DPW approved and issued Excavation Permit 14EXC-3764 for AT&T’s excavation in the

vicinity of 501 Missouri Street. Ex. C.

ARGUMENT

I. No Valid Legal Basis Exists For Reversing DPW’s Order Because The Proposed
SMF Would Not Incommode The Public Right-of-Way.

As a threshold matter, Appellant provides no valid legal basis on which AT&T’s permit

application could be denied. The franchise rights afforded by Public Utilities Code Sections

7901 and 5885 allow telephone and video services providers to construct their facilities in the

public rights-of-way, subject only to the requirement that construction activities do not

“incommode” (i.e., “unreasonably obstruct and interfere with ordinary travel” in) the public

rights-of-way. Pac. Tel. & Tel. Co. v. City & County of S.F., 197 Cal.App.2d 133, 146 (1961).

There is no evidence that AT&T’s planned facilities would “incommode the public use of the

road or highway.” Cal. Pub. Util. Code § 7901.

On appeal, Appellant asserts that the permit should be denied because “AT&T did not

implement an adequate process to develop and evaluate alternative locations” and the approved
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location “has several deficiencies relative to other possible locations.” App. Br. 1. Neither of

these arguments suggest that the approved SMF will incommode the public right-of-way. Nor

does Appellant’s brief show that AT&T’s proposed installation would violate any of the

objective guidelines for making this determination provided by DPW Order No. 175,566 or

Ordinance No. 76-14. Because—by law—an excavation permit can only be denied on the basis

of a finding that the proposed location would incommode the public right-of-way, these

arguments are irrelevant and must be disregarded.

Moreover, the administrative record confirms that DPW properly issued the excavation

permit. The City’s “time, place, and manner” guidelines are set forth in Exhibit B of the SMF

Order. At the May 19, 2014 hearing on the permit application for 501 Missouri, Arianna Urban

of DPW stated that AT&T “was in compliance with DPW’s technical requirements.” The

Director’s decision approving the permit similarly noted that “the application complies with the

technical requirements of DPW Order No. 756, 566. Ex. A. The “technical requirements” in the

DPW Order No. 175,566 are substantially the same as the placement criteria in Ordinance No.

76-14. More critically, no evidence was presented at the hearing or in Appellant’s brief that the

proposed location would violate these technical requirements. Id.

Appellant’s brief ignores the controlling standards provided by Public Utilities Code §§

7901, 7901.1, and 5885, and instead asks the Board to reverse DPW’s Order for a host of reasons

unrelated to the limited discretion afforded to municipalities under California law. That request

is improper. Appellant’s suggestion that the Board reverse DPW’s decision on grounds that

having nothing to do with the legal standard set forth by the SMF Order and the Public Utilities

Code must be disregarded.
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Finally, Appellant’s assert that the excavation permit can be denied on the basis of

objections alone. App. 7. That assertion is incorrect as a matter of law. “The construction and

maintenance of telephone lines in the streets and other places within San Francisco is a matter of

state concern and not a municipal affair.” Pacific Tel. & Tel. Co. v. City and County of San

Francisco (1961) 197 Cal.App.2d 133, 143. In enacting Public Utilities Code sections 7901 and

5885, the Legislature made clear that the installation of utilities in the public right-of-way is not

subject to a popular referendum on each particular installation. Because the Legislature wished

to encourage the state-wide development of telephone, internet, and video services technology, it

granted utilities the right to place their equipment in the public right-of-way subject only to the

condition that they do no unreasonably obstruct and interfere with ordinary travel in the public

right-of-way. Id. at 146.

Objections—by themselves—are not grounds for denying telephone companies access to

the public right-of-way under California law. If they were, California would not have telephone

lines in the vast majority of the state, much less wireless towers, high speed broadband, or video

services equipment. Accordingly, DPW’s decision is lawful and should be affirmed.

II. AT&T Met Every Requirement in the MOU and the SMF Order In Seeking A
Permit For 501 Missouri.

DPW Order No. 756,566 (the “SMF Order”) sets forth an elaborate application and

review process. The SMF Order not only sets forth specific objective criteria about where an

SMF can be placed—it also sets forth specific procedural steps that an applicant must satisfy as

part of the community notice, review, and hearing process. As both the Hearing Officer and

DPW’s Director correctly found, AT&T complied with all “the technical requirements of DPW

Order No. 756,566” during that review process.
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In asserting that the review process was “inadequate,” Appellant does not identify any

procedural step in the notice and review process set out in the SMF Order that AT&T did not

satisfy. Instead, Appellant complains that AT&T failed to take actions that the SMF Order

specifically does not require.

First, for example, Appellant acknowledges that AT&T mailed letters to private property

owners in the vicinity of 501 Missouri seeking an easement. App. Br. 5. He complains,

however, that AT&T “made no additional effort [] to contact them again or select alternative

private property owners since these owners had not replied to the previous inquiry.” But the

SMF Order does not impose any such requirement. Nor can AT&T be denied its state franchise

right to place its utilities in the public right-of-way on the grounds that AT&T refused to place its

utilities on private property.

Appellant similarly complains that “there is no indication that AT&T made any effort

beyond a single letter to the [San Francisco Unified School] district office” to secure an

easement on private property owned by School District. Again, no such requirement exists in the

SMF Order.2

Second, Appellant complains that the permit should be denied because a “Department

Site Visit was not conducted by DPW.” Whether a site visit is conducted, however, is entirely

within the discretion of DPW. See SMF Order 3.B.1 (“Where the Department has determined

that a site visit is necessary, prior to the site visit an Applicant will identify appropriate locations

for the Surface Mounted Facility.”) (emphasis added). DPW has chosen not to conduct site visits

2 Appellant is correct that two of the five easements letters that AT&T sent were to property owners more than 300
feet from AT&T’s existing SAI cabinet. Those easement letters were sent in conjunction with AT&T’s permit
application in the vicinity of 1870 20th Street, and were mistakenly included in the 501 Missouri application. That
mistake is irrelevant to this appeal. As Appellant concedes, AT&T sent an additional three letters to private
property owners owning property within 300 feet of existing SAI. That is all the SMF Order requires. See SMF
Order, Ex. A.
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for any application. Instead, as permitted by the SMF Order, DPW requires that applicants

“provid[e] the Department with sufficient information for the Department to substantiate that a

site visit is not required.” SMF Order 3.A.3.

Third, Appellant complains that “the proposed 501 Missouri Street location [application]

does not address many of the issues raised in the comments on the 502 Missouri Street Proposal,

nor is any additional rationale provided for why the 501 Missouri Street location was selected as

compared to other possible locations.” App. 6. But the SMF Order does not require that AT&T

explain why it has chosen any particular location for the installation of a utility. Nor does

Appellant explain how objections to the proposed site at 502 Missouri are relevant to AT&T’s

proposal to install a utility cabinet across the street at 501 Missouri. Moreover, as a matter of

law, AT&T’s franchise is subject only to the condition that its utilities do not “incommode” the

public right-of-way.

Fourth, Appellant objects that the permit should be denied because “[l]ike the 502

Missouri Street location, the proposed 501 Missouri Street location is adjacent to SFUSD’s

Daniel Webster Elementary.” App. 7. That is simply incorrect. The Oxford English Dictionary

defines “adjacent” as “Next to nor adjoining something else.”3 501 Missouri is neither “next to”

or “adjoining” the school. The school is located across the street from 501 Missouri. See Ex. E

(photographs of 501 & 502 Missouri). That placement is proper under the “Surface-Mounted

Facility Placement Guidelines” (SMF Order, Ex. B). Appellant thus fails to show that the

Department erred in approving the permit.

Finally, Appellant alleges that AT&T did not send notices to addresses on the 1400 block

of 20th Street. App. 5. That allegation is incorrect. AT&T mailed notices of intent to all

3 http://www.oxforddictionaries.com/us/definition/american_english/adjacent
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property owners on 20th street whose property is located within 300 linear feet of the existing

SAI.4 See Ex. 6.

Appellant completely fails to offer any evidence or argument suggesting that DPW erred

when it determined that AT&T met all “the technical requirements of DPW Order No. 756,566”

during that review process. Instead, Appellant essentially complains that AT&T did not satisfy

technical requirements of his own choosing. But the Board’s determination is bound by the

actual SMF Order—not some different SMF Order that Appellant wishes the City had enacted.

Appellant’s arguments in this regard are without merit and should be rejected.

III. The New Ordinance Provides No Basis For Retroactively Denying Permits That
DPW Properly Approved.

A. The Board Lacks Jurisdiction To Act On This Appeal.

California law requires that “[a] local entity shall either approve or deny an application

from a holder of a state franchise for an encroachment permit within 60 days of receiving a

completed application.” Pub. Util. Code § 5885. It is undisputed that AT&T submitted a

completed application for its excavation permit on June 9, 2014. Ex B. Accordingly, the 60-day

window for the City to approve or deny AT&T’s permit application closed no later than August

8, 2014. DPW approved AT&T’s excavation permit on June 19, 2014. Because the 60-day

window for the City to take action on AT&T’s permit application has closed, as a matter of state

law, the Board no longer has any legal authority to act on this appeal.

Legislation must be interpreted to “promote rather than defeat [a] statute’s general

purpose … avoiding a construction that would lead to absurd consequences.” Smith v. Superior

Court (2006) 39 Cal.4th 77, 83. The Legislature’s intent in enacting section 5885 was to provide

utilities with certainty regarding a proposed excavation application within a reasonably short

4 These addresses were inadvertently omitted from AT&T’s June 19, 2014 application. AT&T has provided its
mailing list records for the 501 Missouri permit as part of exhibit 6.
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period of time. Section 5885 was intended to prevent municipalities from holding permit

applications in limbo for months or years at a time. In no event can the City grant a permit on

the 10th day after an application was made then snatch it away on the 79th day. Yet that is

precisely the action that Appellant would have the Board take. Because section 5885 forbids

such actions, the appeal must be dismissed for lack of jurisdiction.5

B. Public Utilities Code §§ 7901 and 5885 Forbid Municipalities From Denying
Telephone Corporations Access To The Public Right-of-Way.

It is well-established that, “because of the interest of the people throughout the state in

the existence of telephone lines in the streets in the city, the right and obligation to construct and

maintain telephone lines” is “a matter of state concern.” Pacific Tel. & Tel. Co. v. City & Cty. of

San Francisco (1959) 51 Cal.2d 766, 774. For just this reason, cities cannot exclude telephone

lines from the streets upon the theory that ‘it is a municipal affair.’” Id.

As AT&T explained both during community box walks and at the hearing, 110 Burrows

Street is the only technically feasible location in the public right-of-way for AT&T to install its

Lightspeed cabinet in the Burrows street neighborhood. Because no alternative locations exist,

denying AT&T’s permit would deny AT&T all access to the streets in that neighborhood. Such

denial is forbidden by Public Utilities Code sections 7901 and 5885.

C. Ordinance No. 76-14 Cannot Be Retroactively Applied To AT&T.

The new Ordinance cannot be “retroactively” applied to AT&T to deny the SMF permit.

Under California law, AT&T has statutory rights to deploy its facilities in the public rights-of-

way. Section 7901 of the Public Utilities Code provides:

Telegraph or telephone corporations may construct lines of
telegraph or telephone lines along and upon any public road or

5 AT&T has repeatedly reaffirmed its statutory right to have the City approve or deny permit applications within 60
days as required by state law. See, e.g., Ex. D (Dec. 10, 2013 letter from Marc Blakeman to the Department of
Public Works and the Department of Planning.
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highway, along or across any of the waters or lands within this
State, and may erect poles, posts, piers, or abutments for
supporting the insulators, wires, and other necessary fixtures of
their lines, in such manner and at such points as not to incommode
the public use of the road or highway or interrupt the navigation of
the waters.

This same right to use the public rights-of-way was subsequently extended to all state-

franchised video providers. See Pub. Util. Code § 5885(a). These franchise rights to use the

public right-of-way are subject only to the condition that the proposed use does not incommode

the public right-of-way.

By contrast, the City’s discretion in limiting the placement of utilities is limited. See Pub.

Util. Code § 7901.1. While municipalities have “the right to exercise reasonable control as to the

time, place, and manner in which roads, highways, and waterways are accessed” (Cal. Pub. Util.

Code § 7901.1) (emphasis added), that control does not permit cities to deny utilities access to

the public right-of-way altogether. Moreover, that “control, to be reasonable, shall, at a

minimum, be applied to all entities in an equivalent manner.” Pub. Util. Code, § 7901.1(b).

It is undisputed that AT&T’s proposed SMF does not incommode the public right-of-

way. The Director’s decision confirmed that the application met all the technical requirements

of the public works code (Ex. A), and no evidence or argument has been presented to the

contrary.

To the extent that DPW or Appellant now argues that AT&T’s permit application should

be denied because AT&T has not satisfied other conditions imposed by the new Ordinance that

argument fails. Any conditions imposed in excess of AT&T’s franchise rights are specifically

preempted by Public Utilities Code sections 7901 and 5885. See Cal. Const. art. XI, § 7 (“A

county or city may make and enforce within its limits all local, police, sanitary, and other

ordinances and regulations not in conflict with general laws.”) (emphasis added).
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Moreover, the Ordinance violates Public Utilities Code section 7901.1(b) because, by its

plain terms, the Ordinance does not apply to all entities in an equivalent manner. See, e.g.,

Ordinance No. 76-14 § 2702. Consequently, since it is not a “reasonable” exercise of the City’s

time, place, and manner discretion, the entire Ordinance is void and without effect as applied to

AT&T.6

CONCLUSION

For the foregoing reasons, the Board of Appeals should affirm DPW’s decision.

6 Additionally, Ordinance No. 76-14 suffers from a host of constitutional infirmities as-applied to AT&T. San
Francisco’s attempt to impose conditions in excess of AT&T’s franchises with the State of California violates the
Contract Clause of both the United States and California Constitutions. See, e.g,. U.S. Trust Co. of New York v. New
Jersey (1977) 431 U.S. 1, 28 (serious impairment of contract by legislation violates Contract Clause). The
Ordinance is also void as applied to AT&T because it impermissibly burdens AT&T’s rights to freedom of speech
and freedom of the press secured by the First Amendment and the California Constitution. See, e.g., City of
Cincinnati v. Discovery Network, Inc. (1993) 507 U.S. 410, 418 (“time, place, and manner” regulations of the public
right-of-way are void when they impose impermissible burdens on First Amendment rights). Consequently, neither
the retroactivity section nor any other section of the new Ordinance may applied against AT&T.



EXHIBIT 1







EXHIBIT 2





















































































EXHIBIT 3

















EXHIBIT 4







EXHIBIT 5









EXHIBIT 6
































	Insert from: "14-135.pdf"
	Brennan AT_T SMF brief v2
	Exhibit A
	Exhibit B
	13SMF-0007 DPW Order 181,699 - Hearing Determination
	Exhibit C
	Exhibit D


