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BEFORE THE BOARD OF APPEALS 

OF THE CITY AND COUNTY OF SAN FRANCISCO 
Appeal No. 14-141 

 

FINDINGS 

 

On October 8, 2014, November 19, 2014 and December 10, 2014, this Appeal, filed by 
Michiko Yamada of the issuance of a Noise Variance (the “Variance”), came before duly 
noticed hearings of the Board of Appeals. The Variance is regarding noise from the 
mechanical exhaust system and equipment used by Roostertail Restaurant at 1963 
Sutter Street (the “Property”). 
 
Having heard all the public testimony and reviewed all the documents in the record on 
this matter (the “Record”), the Board of Appeals hereby grants the Appeal and denies 
the Variance based on the following Findings and subject to the following Conditions: 
 
1. According to the Record, Appellant, Michiko Yamada, resides at 1959 Sutter Street, 

which is immediately adjacent to the Property. She has lived at this address for eight 
years and her family has owned this property for 28 years. On or about December 
2011, Roostertail Restaurant (“Roostertail”) began operating three newly installed 
commercial-grade exhaust fans with ducts (the “Equipment”) located in the lightwell 
between the Property and the Appellant’s residence. Appellant immediately began to 
experience new noise and vibration levels in her home. In an effort to mitigate this 
increased noise and vibration, Appellant had four double-pane windows installed in 
her home but without the desired effect. 
 

2. The Board takes note of San Francisco Police Code Article 29 (the “Code”), which 
governs noise standards in San Francisco, and in particular Sections 2900(c) and 
2909(b) of the Code. Section 2900(c) expresses the City’s policy in adopting Article 
29. It states: 

 
In order to protect public health, it is hereby declared to be the policy of San 
Francisco to prohibit unwanted, excessive, and avoidable noise. It shall be 
the policy of San Francisco to maintain noise levels in areas with existing 
healthful and acceptable levels of noise and to reduce noise levels, through 
all practicable means, in those areas of San Francisco where noise levels are 
above acceptable levels as defined by the World Health Organization’s 
Guidelines on Community Noise. 

 
Section 2909(b), which sets the noise standard for mixed residential and industrial 
uses at 8 dBA over ambient, states: 

 
No person shall produce or allow to be produced by any machine or device, 
music or entertainment or any combination of same, on commercial or 
industrial property over which the person has ownership or control, a noise 
level more than eight dBA above the local ambient at any point outside of the 
property plane….  
 

3. The Record reflects that in September 2012 the Appellant filed a noise complaint 
with the San Francisco Department of Public Health (“DPH”). In October 2012 she 
hired an acoustical expert who took exterior noise readings that found the noise level 
at the top floor of the lightwell between her residence and the Property, and on the 
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roof of the Property, exceeded ambient noise levels by 14 dBA. On or about 
December 5, 2012 a DPH inspector took noise readings that found the noise level in 
the lightwell to be 56 dBA, 11 dBA over ambient. A DPH Inspection Report was 
issued giving Roostertail 30 days to submit a plan on how it would reduce noise 
levels to 53 dBA or less. Instead of submitting such a plan, on or about December 
26, 2012, Roostertail submitted a noise variance application.  

 
4. According to the Record, on or about March 14, 2013, Dr. Rajiv Bhatia, then Director 

of the DPH Environmental Health Section denied the variance stating: 
 

Many parts of San Francisco have outdoor noise levels that exceed optimal 
levels for community health. The outdoor standard is intended to both prevent 
noise impacts on neighbors as well as reduce contributions to cumulative 
noise levels. The Department generally has not granted variances for noise in 
residential or mixed-residential commercial areas where available alternate 
equipment or equipment installation would avoid a noise violation. Your 
variance application noted the fact of a significant recent renovation of your 
business that included the new equipment that contributes to the noise at 
issue. San Francisco’s current noise standard has been in place since 2008. 
It is unclear why professionals guiding this renovation did not select and 
install the equipment to be compliance [sic] with the current applicable laws. 

 
5. The Record shows that Roostertail appealed the denial of this variance to this Board 

and on June 4, 2013 the denial was upheld by the Board. Roostertail submitted 
another variance application on or about March 28, 2014 which was considered by 
DPH at an April 22, 2014 Abatement Conference. A letter dated April 26, 2014, from 
Richard Lee, the current Director of the DPH Environmental Health Section, 
acknowledged abatement work completed at the Property in January 2014 that 
consisted of partially wrapping the Equipment duct in the lightwell with acoustical 
duct lagging and noted that subsequent noise level readings found the sound in the 
lightwell and at the roof to be 57.7 dBA and 59.1 dBA, respectively. This letter 
informed Roostertail that the violation on the roof would be granted a variance if 
additional abatement work as described in the letter was performed. It also stated 
that the noise in the lightwell “is not an enforceable location for sound level 
measurements because it does not meet the standard set in Article 29, Section 
2902.”   
 
Code Section 2902 reads:  
 

A person measuring the outside noise level shall take measurements with the 
microphone not less than four feet above the ground, at least four and one-
half feet distant from walls or similar large reflecting surfaces, and protected 
from the effects of wind noises and other extraneous sounds by the use of 
appropriate windscreens. A person measuring the inside noise level 
measurements shall take measurements with the microphone at least three 
feet distant from any wall, and the average measurement of at least three 
microphone positions throughout the room shall be used to determine the 
inside noise level measurement. 

 
6. According to the Record, Roostertail proceeded with the additional abatement work 

and without taking any additional noise level readings, on July 23, 2014, DPH 
granted the Variance. This Variance applies only to the rooftop fan noise and is 
based, in part, on the conclusion that there are no human receptors at the rooftop 
location and hence no public health hazard. On August 7, 2014, Appellant timely 
appealed to this Board. 
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7. The Record contains additional noise level readings taken by the Appellant’s 

acoustical expert on or about July 31, 2014, which found the noise in the lightwell to 
be 60 dBA and the noise at the roof to be 59 dBA.  

 
8. The Board finds credible evidence and testimony in the Record from the Appellant, 

the Appellant’s acoustical expert and from members of the public who have been 
present in the Appellant’s residence when the Equipment is both in operation and 
silent, that noise emanating from the Equipment does enter into the Appellant’s 
residence, that this noise is significant and that it is disturbing to Appellant and to 
others who spend time in her residence. Additional testimony presented to the Board 
asserts that noise from the Equipment also negatively affects individuals in 
residential units located above Roostertail at the Property.  

 
9. The Board finds evidence in the record that the noise at the roof from the Equipment 

violates Article 2909(b) by exceeding ambient noise levels by more than 8 dBA. The 
Board further finds that, despite reasonable efforts by the Appellant to mitigate the 
impact of noise from the Equipment, the Appellant continues to be disturbed by this 
noise. The noise generated on the rooftop and in the lightwell by the Equipment is 
unwanted and excessive, and the Board is not convinced that it could not be averted 
by additional abatement efforts by Roostertail. Given the weight of the evidence 
noted above regarding all of the noise generated by the Equipment and its effect on 
the Appellant, other persons in the Appellant’s unit, and persons residing in units 
above Roostertail at the Property, the Board finds that the issuance of the Variance 
is not supported and that the Variance should be denied.  

 
 

DETERMINATION 

 

Based on the above Findings, the Board of Appeals grants the appeal, overrules the 
Department of Public Health, and denies the Variance.  
 
The undersigned hereby certify that the Board of Appeals adopted the findings above 
at its regular meeting on December 10, 2014. 
 
 
 

    
    

     Ann Lazarus, President 
 
 

 

    

     Cynthia G. Goldstein, Executive Director 
 

 
















