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APPEAL NUMBER 14-077 
Supplemental Brief Submitted by Permit Holder AIDS Healthcare Foundation to the 

City and County of San Francisco Board of Appeals 
Re:Release of Suspension Request dated April 18, 2014 re: Permit 

Application No. 2013/11/12/1689 

Per the Board of Appeals’ instructions, Permit Holder AIDS Healthcare Foundation (“AHF”) 

respectfully submits this supplemental briefing in support of the Zoning Administrator’s (ZA) 

April 18, 2014 Release of Suspension Request (the “Release”).  

This Appeal poses the following question: “Did the Zoning Administrator err or commit an 

abuse of discretion when he issued the Release?” The answer is clearly “no.” Following a prior 

appeal (Appeal No. 14-021), AHF engaged with the Planning Department and made certain 

changes to its proposed HIV/AIDS pharmacy project (BPA No. 2013/11/12/1689, the “Project”), 

by changing the Project’s name and signage.  As a result, the Zoning Administrator determined 

that the Project is not a Formula Retail use1, and he issued the Release. 

The changes AHF made to the Project – changing the name and signage – comply with both 

the letter and spirit of the Formula Retail law. As a result, the Project will not be a “cookie-

cutter” chain store, but rather a uniquely branded clinic and pharmacy dedicated to serving San 

Francisco’s safety-net HIV/AIDS patients. This appeal must be denied. 

ARGUMENT 
A. Standard of Review 

1. The Board Must Defer to the ZA Unless the Board Finds That the ZA Committed an 
Error or Abuse of Discretion 
In his Release, the Zoning Administrator determined that the Project is not a Formula Retail 

use. The Board must defer to the Zoning Administrator’s actions and determinations unless it 

finds he committed an error or abuse of discretion. City Chart., Art. IV, § 4.106(c)(1).  In 

                                                 
1 It should be noted that the Release incorrectly states that this Board “upheld the Planning Department’s 
determination that the proposed use (dba “AHF Pharmacy”) was considered to be a Formula Retail Use.” 
As set out further below, no such determination of Formula Retail has ever been made. See the Notice of 
Decision for Appeal No. 14-021, upholding a portion of the January 23, 2014 Suspension Request which 
did not contain a determination of Formula Retail use. 



2 
 

addition, under Planning Code Section 308.2 (and Board’s “Special Instructions For Parties”), 

the Board may only resolve the ZA determination that was presented to it on appeal: 

In deciding a case, the Board may only uphold, overturn or place conditions 
on a departmental decision; it cannot remand (send back) a decision to the 
underlying department for further review or action. 

 This Board has never determined that the Project was ever a Formula Retail use.  

The ZA’s January 23, 2014 Suspension Request was issued for the following reasons: 

To allow [AHF] to (1) seek Conditional Use authorization from the Planning 
Commission for the proposed change of use [for a 2,000+ sq. ft. use] and (2) 
address the question of any new Formula Retail Use at the site, and if necessary 
seek Conditional Use authorization. 

 
The January 23 Suspension Request was issued to give the department time to consider the 

Formula Retail question. AHF subsequently worked with the Planning Department to address the 

Formula Retail question, and it satisfied the ZA that no Formula Retail use was proposed. The 

ZA then issued the Release on April 18, which must be upheld in this appeal. 

2. This Appeal Is Governed By the Law at the Time the ZA Issued the Release 
The question in this appeal is whether the ZA erred or abused his discretion when he issued 

the April 18, 2014 Release. A change in law that post-dates the ZA’s determination cannot 

retroactively create an error or abuse of discretion in the ZA’s preexisting determination. In 

evaluating the April 18 Release, the Board must only look to the law in existence on April 18. 

B. There Has Been No Determination That AHF’s Proposed Use Is Formula Retail. 
Here, the original decision of the ZA is contained in his January 23, 2014 Suspension 

Request.  There, he made the decision to request suspension of the permit 

To allow [AHF] to (1) seek Conditional Use authorization from the Planning 
Commission for the proposed change of use and (2) address the question of any 
new Formula Retail Use at the site, and if necessary seek Conditional Use 
authorization. 

 
It is manifest that this Suspension Request was not issued based upon a decision by the ZA 

that AHF’s proposed use implicated Formula Retail.  In fact, the letter expressly states that such 
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use has only been suggested, and the purpose of the Suspension Request was to allow time for 

the issue of Formula Retail to be considered and determined.  

It was this decision that was appealed by AHF, and that was upheld by the Board on March 

19th: “The Suspension Request with respect to the issue of formula retail is UPHELD. . .”  This 

Board thus upheld only the ZA’s decision to suspend the permit “to address the question of any 

new Formula Retail use at the site.”  It in no way upheld any decision that Formula Retail use 

was implicated, as that determination had not been made, was not the decision of the ZA that 

was appealed, and thus was not before the Board. 

Further, it is clear that any decision of the ZA must be done in writing and provided to AHF 

to become effective, and there is no written decision by the ZA that AHF’s proposed use 

implicates Formula Retail.  The Planning Code makes clear that all decisions of the ZA, 

including decisions about Formula Retail, are subject to appeal to the Board.  Under Planning 

Code Section 308.2(a), “The action of the Zoning Administrator . . . in making any order, 

requirement, decision or other determination, other than a variance, shall be subject to appeal to 

the Board of Appeals.”  It is also clear than any such decision must be in writing, and served on a 

party like AHF, in order for it to become effective, because the ability to appeal and the time 

limits to appeal start when that written notice is provided.  Planning Code Section 308.2(b) 

plainly states that “Any appeal under this Section shall be taken by filing written notice of appeal 

with the Board of Appeals . . . within 15 days of any other written determination of the Zoning 

Administrator.” 

Even if the ZA expressed an opinion that AHF’s original proposed use implicated Formula 

Retail, the ZA did not make an actual (and thus appealable) determination because he never 

provided AHF with a written determination.  Further, the classification of AHF’s original 

proposed use as Formula Retail or not Formula Retail is moot, because AHF has withdrawn that 
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proposed use, and submitted a new proposed use, which the ZA has determined not to be 

Formula Retail. 

C. The Board Must Apply the Proper Standard of Review and Burden of Proof 
1. The ZA’s Determination is Entitled to Deference 

 
In his April 18, 2014 Release of Suspension Request, the ZA made a formal determination 

that AHF’s proposed pharmacy use does not implicate Formula Retail.  As stated above, the 

Board is legally required to give that determination deference, and to overturn it only if the 

Board finds the ZA erred, or abused his discretion. 

At the June 11, 2014 hearing on this appeal, the ZA stated his determination that the 

proposed use does not implicate the Formula Retail Use law, and the facts and reasons for his 

determination.  In addition, it is undisputed that the Appellants were provided the opportunity to, 

and did, supplement the ZA’s evidence and findings with evidence and arguments of their own. 

Despite this, the Board has not yet ruled on the ZA’s determination based on the record 

before it – what facts and evidence the ZA relied on, as supplemented by the Appellants - as it is 

legally required to do.  Instead, it has now required AHF to provide additional evidence to 

establish what the ZA has already found – that the proposed use does not implicate the Formula 

Retail law.  This requirement is in excess of its authority, and does not apply the Standard of 

Review of the ZA’s determination as required by law.  It is a runaround of the Board’s rules, 

which prohibit the Board from remanding a decision to the ZA for further review or action, by 

requiring AHF to submit additional information to itself rather than the ZA.  In this instance, the 

Board is not a fact-finding body.  Its charge is to “uphold, overturn or place conditions on a 

departmental decision.”  Thus, this Board is required to pass judgment on the ZA’s 

determination, based on the facts and evidence presented by the ZA (and supplemented by 

Appellants), and nothing more.  Moreover, the Board is required to uphold the ZA’s 
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determination unless that determination, based upon the facts and evidence presented by the ZA, 

was error or an abuse of discretion. 

2. The Appellant Bears the Burden of Proof 

The request that AHF provide evidence establishing that Formula Retail is not implicated 

improperly shifts the burden of proof in this matter. There has been no finding of Formula Retail 

use for AHF to refute. What is at issue in this appeal is the correctness of the ZA’s 

determination, as challenged by Appellants.  Therefore, the burden of proof lies not in AHF 

establishing that Retail Formula does not apply, but in Appellants establishing that the ZA erred 

or abused his discretion in determining that Formula Retail does not apply.  

The arguments put forth by Appellants in no way address the elements of Formula Retail and 

whether or not AHF’s proposed use meets these elements.  Instead, Appellants spend the bulk of 

their brief making ad hominem attacks and unfounded accusations against AHF, and 

complaining that AHF’s efforts to comply with the law are somehow unfair or manipulative.  

Likewise, Supervisor Wiener’s last-minute attempt to insert himself into what is the province of 

the Board not only misstates the facts of this case and the law, but also is devoid of analysis of 

AHF’s proposed use as it applies to the Formula Retail Use law. 

Despite this, however, some Board members at the June 11th hearing made numerous 

statements that these arguments were somehow relevant, and/or suggested that AHF’s proposed 

use should be subject to the Conditional Use process even if it is not Formula Retail.2 

D. The Project Is Not a Formula Retail Use. 

 Planning Code Section 703.3(b) states:  

Formula Retail Use. Formula retail use is hereby defined as a type of retail sales 
activity or retail sales establishment which, along with eleven or more other retail sales 

                                                 
2  E.g., one Commissioner commented, “as a matter of what I prefer for there to be a conditional 
use hearing, it seems like that’s what the community needs, and I would encourage the foundation 
to go in that direction.” 
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establishments located in the United States, maintains two or more of the following 
features: a standardized array of merchandise, a standardized facade, a standardized 
decor and color scheme, a uniform apparel, standardized signage, a trademark or a 
servicemark.3 

 
1. AHF does not offer a standardized array of merchandise as defined by section 703.3. 

Attached as Exhibit A to this brief are photographs of medications sold in the pharmacies.  The 

pharmacies sell medications from a wide array of manufacturers. Moreover, the medications are 

sold with manufacturers’ labels, not AHF labels. 

2. AHF does not produce goods, and the Project does not have a trademark as defined by 

section 703.3. Furthermore, the proposed Project will not use the AHF name or logo.  

3.  The Project will not provide services under a servicemark as defined by section 703.3. 

Furthermore, the proposed Project will not use the AHF name or logo at all.  

4.  AHF facilities do not have standardized décor as defined by section 703.3. The Project 

will have unique lighting, flooring, window treatments, internal decorations, and furniture. 

5.  AHF facilities do not have a standardized color scheme as defined by section 703.3. 

Attached as Exhibit B to this brief are pictures of other AHF facilities. As seen in the photos, 

AHF facilities come in all different colors. The Project will use a unique color scheme, unlike 

any other AHF facility. 

6.  AHF facilities do not have standardized facades as defined by section 703.3. The Project 

will likewise include a unique façade, unlike any other AHF facility.  

7.  Staff at the Project site will not wear standardized apparel as defined by section 703.3. 

8.  AHF facilities do not have uniform signage as defined by section 703.3.  AHF signage 

varies between facilities.  With a name, font, style unlike any other AHF facility (Exh. C), the 

Project’s signage will be unique.  The proposed Project will not use the AHF name or logo at all. 

                                                 
3 This code language was in existence on April 18, 2014 and remains in effect today. 
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The ZA has determined that AHF’s proposed use does not meet these criteria, in that the use 

will not maintain two or more of the above features.  There is no evidence to the contrary, and 

Appellants have produced no evidence that the proposed use will maintain two or more of the 

same features as AHF’s other pharmacies. 

Appellant does not deny that AHF’s proposed use does not meet the criteria for Formula 

Retail as set out in law.  Instead, she seeks to eliminate most of the requirements of the law, and 

pare it down to a single criterion - the user’s identity.  Her argument (and the argument of 

Supervisor Wiener) seems to be that since AHF will remain the owner of the pharmacy, and 

AHF owns eleven or more other pharmacies, the pharmacy must be deemed Formula Retail. 

Not only is this criteria not found in the law, it is completely contrary to the Formula Retail 

law’s plain language.  As set out above, a use is Formula Retail if, and only if: 1) The user has 

eleven or more establishments, and 2) the proposed use will maintain two or more standards in 

common with (in the statute, “along with”) those eleven or more other establishments. 

Appellant’s argument is that Formula Retail applies if an owner has eleven or more other 

establishments, period.  This is incorrect, as it completely reads out of the law the requirement 

that the establishments have two or more features in common.  This is not what the law states. 

In the Release, the ZA found that AHF’s proposed use does not maintain two or more 

enumerated features along with AHF’s other stores.  The finding is consistent with the express, 

plain meaning of section 703.3.  The ZA did not err in making that finding.  The ZA did not 

abuse his discretion in making that finding.  The ZA’s decision is legally entitled to deference, 

and should be upheld. 

E. This Board Has Issued a Final Decision Allowing Construction of the Medical Clinic 
Portion of the Site to Continue, and Ordered Re-Instatement of That Portion of the 
Permit. The City Has Failed to Do So. 
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Board of Appeals Brief 
Date: August 14, 2014 
Hearing Date: August 20, 2014 
Appeal No.: 14-077 
Project Address: 518 Castro Street 
Block/Lot: 2695/002 
Zoning: Castro Street Neighborhood Commercial District (NCD) 
 40-X Height and Bulk District 
Staff Contact: Scott Sanchez – (415) 558-6350 
 scott.sanchez@sfgov.org  
   

INTRODUCTION 

 The Planning Department respectfully submits this brief to clarify points raised in a 

supplemental brief submitted by the AIDS Healthcare Foundation (“AHF”) for Appeal No. 14-

077 (518 Castro Street).   

FORMULA RETAIL USE DETERMINATION 

 In their brief, AHF claims that there has been no determination that “AHF Pharmacy” 

is a Formula Retail Use.  It is the position of the Planning Department that AHF Pharmacy 

has been determined to be a Formula Retail Use.   

 On January 23, 2014, the Zoning Administrator issued a Suspension Request 

(Exhibit A) to the Department of Building Inspection (“DBI”) requesting suspension of 

Building Permit Application No. 201311121689.  The subject permit sought to establish a 

medical office and pharmacy at 518 Castro Street.  The Zoning Administrator determined 

that the permit was issued in error because the project required a Conditional Use 

Authorization for a use size exceeding 2,000 square feet in the Castro NCD.  Additionally, 

the Suspension Request was issued because a proposed tenant (AHF Pharmacy) may be 

considered a Formula Retail Use. 

mailto:scott.sanchez@sfgov.org
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 On February 7, 2014, AHF appealed the Suspension Request (Appeal No. 14-021) 

and submitted a brief on February 27, 2014 arguing that they did not meet the criteria for a 

Formula Retail Use. 

 On March, 19, 2014, the Board of Appeals (“Board”) held a public hearing on Appeal 

No. 14-021.  At this hearing, both AHF and the Zoning Administrator presented arguments 

and evidence regarding the question of whether or not AHF Pharmacy was a Formula Retail 

Use. Per Planning Code Section 303(i)(1): “A formula retail use is hereby defined as a type 

of retail sales activity or retail sales establishment which has eleven or more other retail 

sales establishments located in the United States. In addition to the eleven establishments, 

the business maintains two or more of the following features: a standardized array of 

merchandise, a standardized facade, a standardized decor and color scheme, uniform 

apparel, standardized signage, a trademark or a servicemark.”  Evidence presented by the 

Zoning Administrator included the following facts: 1) AHF Pharmacy operates more than 11 

pharmacies within the United States, 2) AHF Pharmacy is a registered servicemark and 3) 

AHF Pharmacy maintains standardized signage.  As such, the Zoning Administrator 

determined that AHF Pharmacy is a Formula Retail Use.  The Board of Appeals ultimately 

upheld the Zoning Administrator’s Suspension Request with respect to the issue of Formula 

Retail and overruled with respect to the issue of use size requiring a Conditional Use 

Authorization (Exhibit B). 

 Subsequent to the Board of Appeals decision, AHF revised their proposal to operate 

as the “Castro Pharmacy” (Exhibit C).  This modification was proposed by AHF to render the 

project exempt from the Formula Retail Use requirements of the Planning Code.  On April 

18, 2014, the Zoning Administrator issued a Release of Suspension (Exhibit D) which found 

that while the Board’s March 19, 2014 decision upheld the Planning Department’s 
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determination that the proposed AHF Pharmacy was considered to be a Formula Retail Use, 

the suspension may be released because AHF informed the Planning Department that the 

proposed pharmacy would be changed to a non-Formula Retail Use (“Castro Pharmacy”).   

 On May 5, 2014, Laura Thomas (“Appellant”) appealed the Release of Suspension 

(Appeal No. 14-077) arguing that the proposed pharmacy is subject to the Formula Retail 

Use requirements.  On June 11, 2014, the Board held a public hearing on Appeal No. 14-

077.  At this hearing, the Appellant argued that despite changes proposed by AHF the 

proposed Castro Pharmacy still met the intent of the Formula Retail Use controls.  AHF 

argued that “AHF’s pharmacy, doing business under the unique name ‘Castro Pharmacy’ – a 

name not shared by any other AHF pharmacy – falls outside the Formula Retail Use criteria.”  

The Zoning Administrator cited Planning Code Section 303(i)(8) which states: “If the City 

determines that a building permit application or building permit subject to this Section of the 

Code is for a “formula retail use,” the building permit application or holder bears the burden 

of proving to the City that the proposed or existing use is not a “formula retail use” (emphasis 

added).  Furthermore, it should be noted that this section also states “any building permit 

approved that is determined by the City to have been, at the time of application, for a 

‘formula retail use’ that did not identify the use as a ‘formula retail use’ is subject to 

revocation at any time.”  The Board ultimately continued the matter to August 20, 2014, and 

requested that AHF provide additional evidence supporting its claim that the proposed 

pharmacy is not a Formula Retail Use. 

INTERIM CONTROLS 

 July 8, 2014, the Board of Supervisors voted unanimously to adopt interim zoning 

controls (“Interim Controls”) for an 18-month period in the Castro Street NCD to require a 

Conditional Use Authorization by the Planning Commission for any proposed use that has 
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been determined to be a Formula Retail Use even if the project sponsor subsequently 

removes one or more distinguishing Formula Retail Use features (Exhibit E).  On July 18, 

2014, the Mayor signed the Interim Controls which became effective on the same date.  Per 

the Interim Controls, “any proposed use in the Castro Street NCD within the scope of these 

interim controls that has not received a final decision on any required approval action by any 

City department, board, commission, or agency shall be covered by these interim controls.” 

Based on the Interim Controls, the proposed pharmacy requires a Conditional Use 

Authorization because the project sponsor removed one or more distinguishing Formula 

Retail Use features from their previous proposal (AHF Pharmacy – which has been 

determined to be a Formula Retail Use) and the project has not received a final decision 

from the Board regarding Appeal No. 14-077. 

RELEASE OF SUSPENSION FOR MEDICAL OFFICE 

In their brief, AHF claims that the City has failed to abide by the Board’s March 19, 

2014 decision to reinstate the portion of the permit related to the medical office use.  The 

Board’s decision directed the Zoning Administrator to issue a revised Order to clarify which 

construction elements of the permit scope are reinstated.  As noted previously, the Zoning 

Administrator issued a Release of Suspension for the subject permit on April 18, 2014.  The 

Release of Suspension was issued (in part) in response to the Board’s March 19, 2014 

decision; however, it was subsequently appealed and is pending before the Board. 

Cc: 
Dale Gluth – AHF 
Laura Thomas - Appellant 

Attachments: 
Exhibit A – Suspension Request 
Exhibit B – Notice of Decision and Order for Appeal No. 14-021 
Exhibit C – AHF Email 
Exhibit D – Release of Suspension Request 
Exhibit E – Interim Zoning Controls 



SAN FRANCISCO 
PLANNING DEPARTMENT 

1650 Mission St. 

Suspension Request Suite 400 
San Francisco, 
CA 94103-2479 

January 23, 2014 
Reception:

415.558.6378 

Fax: 
41 5.558.6409 

Mr. Tom Hui, CBO 
Director Planning 

Department of Building Inspection 
Information: 
415.558.6377 

1660 Mission Street 
San Francisco, CA 94103 

Building Application No.: 	201311121689 
Property Address: 	 518 Castro Street 
Block and Lot 	 2695/002 
Zoning District: 	 Castro Street Neighborhood Commercial District 
Staff Contact: 	 De1vinWa4unglon-(41 558 443 or delviri.wash ngtoifgov.oi 

Dear Director Hui, 

This letter is to request that the Department of Building Inspection (DBI) suspend Building 
Permit Application No. 201311121689 ("the Permit") for the property at 518 Castro Street. 

The Permit was issued on January 13, 2014 in order to change the use of a portion of the ground 
floor commercial space at the subject property from a retail use to a medical office and pharmacy 
and to perform associated tenant improvements. 

It has come to our attention that the Planning Department’s over-the-counter approval of the 
Permit was erroneous. Specifically, Planning Code Section 178(e)(6) requires Conditional Use 
Authorization in order to change the use of any non-residential space in the Castro NCD that is 
larger than 2,000 square feet. The Permit authorizes a change of use for such a space but no 
Conditional Use authorization has sought or approved. 

Furthermore, it has been suggested that the proposed tenant of the space may be considered a 
Formula Retail Use under the Planning Code. Planning Code Section 703.4 requires Conditional 
Use authorization for a Formula Retail Use in districts including the Castro NCD. No such 
Conditional Use authorization has been sought or approved. 

Based on the foregoing, the Planning Department is requesting the suspension of the Permit to 
allow the project sponsor to (1) seek Conditional Use authorization from the Planning 
Commission for the proposed change of use and (2) address the question of any new Formula 
Retail Use at the site, and if necessary seek Conditional Use authorization. 

www.sfplanning.org  



Tom Hui, CBO, Director 
Department of Building Inspection 
Suspension Request 
518 Castro Street 
January 23, 2014 

APPEAL: Any aggrieved person may appeal this letter to the Board of Appeals within fifteen (15) 
days after the date of the issuance of this letter. For further information, please contact the Board 
of Appeals in person at 1650 Mission Street, Room 304, or call 575-6880. 

Sincerely, 

Scott F. Sanchez 
Zoning Administrator 

cc: 	Zachary Nathan, Project Architect via email - info@zacharynathan.com  
Joe Duffy, Senior Building Inspector, DBI via email 
Patrick O’Riordan, Chief Building Inspector, DBI via email 
Delvin Washington, Planning Department via email 
Kevin Brusatori, Planning Department via email 
Daniel Sider, Planning Department via email 

SAN FRANCISCO 
PLANNING DEPARTMENT 







From: Dale Gluth
To: Chang, Tina (CPC); Zachary Nathan
Subject: RE: 518 Castro Permit
Date: Thursday, March 27, 2014 7:06:39 PM
Attachments: image001.png

image002.png
image003.png
image004.png
image005.png
FR Aff NEW.pdf

Hi Tina,
Thanks again for your assistance with this matter. I've attached a new FR Affidavit that I plan to deliver
to you tomorrow. We have decided to unbrand our pharmacy and register it as a new business: Castro
Pharmacy. I hope this satisfies the condition you reference below.
If you would like me to make an appointment, I'd be happy to do so. Otherwise, I'll speak with you as
you're available.
Best,
Dale

 
Dale R. Gluth
Bay Area Regional Director
AIDS Healthcare Foundation
400 30th St., Suite 300
Oakland, CA 94609
C: 415.218.9587
F: 415.447.0988
E: dale.gluth@aidshealth.org

From: Chang, Tina [tina.chang@sfgov.org]
Sent: Friday, March 21, 2014 3:48 PM
To: Zachary Nathan
Cc: Dale Gluth
Subject: RE: 518 Castro Permit

Hi Zachary and Dale,
 
I spoke to the Zoning Administrator regarding your project. If you can demonstrate that the
Pharmacy would no longer be a formula retail use, we can lift the suspension of the building permit
and move forward.
 
I hope that answers your question. Have a great weekend.
 
 
Tina Chang, AICP, LEED AP
Planner, Southwest Quadrant, Current Planning
 
Planning Department, City and County of San Francisco
1650 Mission Street, Suite 400, San Francisco, CA 94103
Direct: 415-575-9197 Fax: 415-558-6409
Email: Tina.Chang@sfgov.org
Web: www.sfplanning.org
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mailto:tina.chang@sfgov.org
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Under Planning Code Section 303(i), certain retail uses must have additional review 
to determine if they qualify as a Formula Retail Establishment.  If a use does qualify 
as a Formula Retail Establishment, then additional controls will apply depending on 
the zoning district where the proposed business will be located.  


Businesses subject to the formula retail establishment controls include the following 
‘Retail Sales Activity’ or ‘Retail Sales Establishment’ as defined in Article 7 and Article 
8 of the Code:


Amusement Game Arcade    Bar    
(§§790.4, 890.4)     (§§790.22, 890.22)


Drive-up Facility    Eating and Drinking Use 
(§§790.30, 890.30)    (§§790.34, 890.34)


Liquor Store     Movie Theater    
(§790.55)     (§§790.64, 890.64)


Limited Restaurant     Restaurant 
(§790.90)     (§790.91)


Sales and Service, Other Retail   Sales and Service, Non retail
(§§790.102, 890.102)    (§§790.100, 890.100)


Sales and Service, Retail   Service, Financial
(§§790.104, 890.104)    (§§790.110, 890.110)


Take-out Food
(§§790.122)


If the proposed business is listed above and there is a Permit Application for any 
Alterations, New Construction, Commercial Tenant Improvements, Change of Use 
or Signage which relates to the establishment of that use, then before the project 
application is considered complete this checklist must be completed and signed as 
required below.


AFFIDAVIT FOR


Formula Retail Establishments


Planning Department


1650 Mission Street


Suite 400


San Francisco, CA


94103-9425


T: 415.558.6378


F: 415.558.6409


www.sfplanning.org


Date: September 17, 2012


To: Applicants proposing a Retail Use Establishment


From: San Francisco Planning Department


Re: Affidavit for Formula Retail Establishments







SAN FRANCISCO PLANNING DEPARTMENT


Affidavit for Formula Retail Establishments


All retail use establishments must fill out the following form and sign the Affidavit before the Planning 
Department can complete review of a permit.


PROJECT ADDRESS:


BLOCK/LOT: ZONING DISTRICT: EXISTING/PREVIOUS USE & SQUARE FOOTAGE:


             
Proposed Use            
 
NAME OF PROPOSED USE CATEGORY PER ARTICLE 7 OR 8, AS APPLICABLE:


PROPOSED BUSINESS NAME:


 


DESCRIPTION OF PRODUCTS OR SERVICES:


Retail Operation


 1 A Number of Retail Locations in 
Operation


How many retail locations of this business are currently in 
operation nationwide?


 1 B Other Pending Locations in 
San Francisco 


How many other sites in San Francisco have pending 
applications or approved permits to establish additional 
locations for this business that have not commenced 
operation?


 1 C
Other Pending Locations 
Nationwide Outside of San 
Francisco


How many other US sites outside of San Francisco have 
pending applications or approved permits to establish 
additional locations for this business that have not 
commenced operation?


             
If the number entered on Line 1 A above is 12 or more then the proposed use may be a Formula 
Retail Use and the questions in the following table must be answered.  If the sum is 11 or fewer the 
Applicant does not need to provide  any additional information on this form and may proceed to sign 
the Applicant’s Affidavit on the subsequent page.


518 A Castro Street


2695 / 002 Castro NCD vacant retail,   3,400sf


medical service (715.51) and other retail sales (715.40)


Castro Pharmacy and AIDS Healthcare Foundation Clinic


Non-profit specialty pharmacy and non-profit medical offices (medical exempt from Formula Retail)


0


0


0







SAN FRANCISCO PLANNING DEPARTMENT


Affidavit for Formula Retail Establishments


STANDARDIZED FEATURES YES NO


2 Standardized array of 
merchandise


Will this proposed use sell merchandise from a single 
distributor, bearing uniform markings and comprising 50% 
or more of the merchandise offered for sale, as measured by 
shelf or display space, in common with other locations of 
this business?


3 Standardized facade


Will the proposed facade (face or front of the building 
looking onto a street or an open space), including awnings, 
have a facade design in common with other locations of this 
business?


4 Standardized decor 
and color scheme


Will the interior of the business space, which may include 
but is not limited to, finishes, style of furniture, wall 
coverings, permanent fixtures or furnishings, have a style in 
common with other locations of this business?


5 Uniform apparel


Will the proposed business require standardized items of 
clothing for employees, including but not limited to aprons, 
pants, shirts, smocks or dresses, hats and pins )other than 
name tags) as well as standardized colors of clothing style in 
common with other locations of this business?


6 Standardized signage
Will the proposed business display one or more business 
signs (as defined in §602.3 of the Planning Code) in common 
with other locations of this business?


7 Trademark or Service 
mark


Will the proposed business utilize a Trademark (a word, 
phrase, symbol or design, or a combination of those that 
identifies and distinguishes the source of the goods of 
one party from those of others) or a Service mark (a word, 
phrase, symbol or design, or a combination of those that 
identifies and distinguishes the source of the services of one 
party from those of others) in common with other locations 
of this business?


8 Total Features Enter the total number of “YES” responses from lines 1 
(previous page) through 7


Requirements and Provisions of the Code
If the number of national locations (excluding the location proposed in this application) in Line 1 A is 12 or more and 
if the number of total standardized features of this business in Line 8 is 2 or more, then the proposed use is a Formula 
Retail Use.


All Building Permit Applications for Formula Retail Uses for any use categories permitted shall be subject to the 
notification and design review procedures of §312 of the Planning Code as changes of use.


If the Planning Department determines that an application or permit is for a Formula Retail Use the permit applicant 
of holder bears the burden of proving to the Planning Department that the proposed or existing use is not a Formula 
Retail Use.  Any permit approved for a use that is determined by the Planning Department to be for a Formula Retail 
Use that did not identify the use as such is subject to revocation at any time.







SAN FRANCISCO PLANNING DEPARTMENT


Affidavit for Formula Retail Establishments


        


Applicant’s Affidavit


By signing below, I acknowledge:  That I am the owner or authorized agent of the owner of this property; that I am 
familiar with the proposed business and its operation; that I have read and completed this form in its entirety and 
the information presented is true and correct to the best of my knowledge; and that I understand that receipt of these 
materials by the Planning Department does not mean that the application has been accepted as complete.


Signature:   Date:  


Print name, and indicate whether owner, or authorized agent:


      Phone:  
       Owner / Authorized Agent (circle one)


Mailing
Address:         Email:  


  


 
 


Planning Department Determination


THIS SECTION TO BE COMPLETED EXCLUSIVELY BY PLANNING DEPARTMENT STAFF


The proposed use has been determined to be a Formula Retail Use:  


In the subject District the proposed use is:


Subject Address:        Block/Lot:     
             
Application No.:       Date Filed:    
             
Application Type:            
  
  
Signature:         Date:  


Printed Name:         Phone:  
    


Yes  No 


   Principally Permitted 
       


  Requires Conditional Use  
       


  Not Permitted 







 
 
 
 

From: Zachary Nathan [mailto:nathanarch@earthlink.net] 
Sent: Friday, February 07, 2014 2:17 PM
To: Washington, Delvin
Cc: 'Dale Gluth'; Chang, Tina
Subject: 518 Castro Permit
 
Delvin,
 
We filed a conditional use application with Angela Huisman this morning and a new building permit
at Central Permit Bureau for 518 Castro Street.  As you recall, our building permit was suspended
due to an error.
 
The new building permit (application #2014-0207-8005) is for a pharmacy only with no change of
use.  The existing use is vacant retail and the new use will also be retail with related storage.  Our
previous approved permit that is suspended is for retail/medical offices.  Since the new building
permit application does not include the medical offices, there is not a change of use.  The new
permit application is being routed to you.
 
Once the conditional use is approved, then we will file a new building permit for the medical office
use.
 
Please contact me if you have any questions. 
 
Thank you.
 
Zachary
 
Zachary Nathan, AIA, CASp
Zachary Nathan Architect
1108 Bryant Suite C
San Francisco, CA 94103
 
Telephone 415-701-0877
Fax 415-252-7649
Email: nathanarch@earthlink.net
 

mailto:mailto:nathanarch@earthlink.net]
mailto:nathanarch@earthlink.net


From: Dale Gluth
To: Chang, Tina (CPC)
Subject: RE: Affidavit
Date: Friday, March 28, 2014 2:54:14 PM
Attachments: image001.png

image002.png
image003.png
image004.png
image005.png
FR 2 new.pdf

Hi Tina,
Thanks again for your help with this. I've attached a new affidavit (the correct one this time).

ALSO, what is the process for pulling our second permit application? We no longer need it.
Thanks,
Dale

 
Dale R. Gluth
Bay Area Regional Director
AIDS Healthcare Foundation
400 30th St., Suite 300
Oakland, CA 94609
C: 415.218.9587
F: 415.447.0988
E: dale.gluth@aidshealth.org

From: Chang, Tina (CPC) [tina.chang@sfgov.org]
Sent: Friday, March 28, 2014 1:25 PM
To: Dale Gluth
Subject: Affidavit

Hi Dale,
 
Can you check “no” or “yes” next to each of the standardized features on Page 3 of the affidavit?
You can just email that page to me. Thanks.
 
Tina Chang, AICP, LEED AP
Planner, Southwest Quadrant, Current Planning
 
Planning Department, City and County of San Francisco
1650 Mission Street, Suite 400, San Francisco, CA 94103
Direct: 415-575-9197 Fax: 415-558-6409
Email: Tina.Chang@sfgov.org
Web: www.sfplanning.org

            
 

mailto:Dale.Gluth@aidshealth.org
mailto:tina.chang@sfgov.org
mailto:dale.gluth@aidshealth.org
mailto:Tina.Chang@sfgov.org
http://www.sfplanning.org/
https://www.facebook.com/sfplanning
http://www.flickr.com/photos/sfplanning
https://twitter.com/sfplanning
http://www.youtube.com/sfplanning
http://signup.sfplanning.org/
































SAN FRANCISCO 
PLANNING DEPARTMENT 

Release of Suspension Request 

April 18, 2014 

Tom C. Hui, CBO, SE 

Director 

Department of Building Inspection 

1660 Mission Street, Sixth Floor 

San Francisco, CA 94103 

Sign Permit Application Nos.: 201311121689 
Property Address: 	 518 Castro Street 

Block and Lot 	 2695/002 
Zoning District: 	 Castro Street Neighborhood Commercial District 
Staff Contact: 	 Tina Chang - (415) 575-9197 or tina.chang@sfgov.org  

Dear Mr. Hui, 

This letter is to request that the Department of Building Inspection (DBI) release the suspension 
of Building Permit Application No. 201311121689 for 518 Castro Street. 

The subject permit was issued on January 13, 2014, in order to change the use of a portion of the 

ground floor commercial space at the subject property from a retail use to a medical office and 

pharmacy and to perform associated tenant improvements. 

On January 23, 2014, I requested suspension of the subject permit to allow the project sponsor to 1) 

seek Conditional Use Authorization from the Planning Commission for the proposed change of 
use and 2) address the question of any new Formula Retail Use at the site, and if necessary, seek 

Conditional Use Authorization. 

On February 7, 2014, the Project Sponsor appealed the suspension request to the Board of Appeals 

(Appeal No. 14-021). On March 19, 2014, the Board of Appeals held a duly noticed public hearing 

on the appeal and upheld the Planning Department’s determination that the proposed use (dba 

"AHF Pharmacy") was considered to be a Formula Retail Use. The Board of Appeals also 

overruled the Planning Department’s determination that the proposed use required a Conditional 
Use Authorization for use size and determined that the proposed medical office use was less than 

2,000 square feet. 

Subsequent to the Board of Appeals hearing, the Project Sponsor informed the Planning 
Department that the proposed pharmacy would be changed to a non-Formula Retail Use (dba 

"Castro Pharmacy"), which would not require Conditional Use Authorization. As such, I am 

hereby requesting that DBI release suspension of Building Permit Application No. 201311121689 
based upon the Board of Appeals decision and the Project Sponsor’s representation that the 

1650 Mission St. 
Suite 400 
San Francisco, 
CA 94103-2479 

Reception: 
415.558.6378 

Fax: 
415.558.6409 

Planning 
Information: 
415.558.6377 

www.sfplanning.org  



Tom C. Hui, Director, DBI 
Release of Suspension Request 
518 Castro Street 
April 18, 2014 

proposed pharmacy will not operate as a Formula Retail Use. Additionally, if the Project Sponsor 
proposes signage for the pharmacy or medical service that requires a permit under Planning Code 
Section 604, they must file a separate Sign Permit Application to authorize such signage. 

APPEAL: Any aggrieved person may appeal this letter to the Board of Appeals within fifteen (15) 

days after the date of the issuance of this letter. For further information, please contact the Board 

of Appeals in person at 1650 Mission Street, Room 304, or call 575-6880. 

Sincerely, 

Scott F. Sanchez 

Zoning Administrator 

CC: 	Zachary Nathan, Project Architect (via email) 

Dale R. Gluth, AIDS Healthcare Foundation (via email) 

SAN FRANCISCO 
PLANNING DEPARTMENT 







FILE NO. 140736 RESOLUTION NO. 238-14 

1 [Interim Zoning Controls - Formula Retail Uses in the Castro Street Neighborhood 
Commercial District] 

2 

3 Resolution imposing interim zoning controls for an 18-month period in the Castro 

4 Street Neighborhood Commercial District to require a Conditional Use authorization by 

5 the Planning Commission under Planning Code, Section 303(i), for a proposed use that 

6 has been determined to be Formula Retail even if a project sponsor subsequently 

7 removes one or more distinguishing Formula Retail Use features from the project 

8 proposal; and making environmental findings, and findings of consistency with the 

9 General Plan, and with the eight priority policies of Planning Code, Section 101.1. 

10 

11 WHEREAS, Planning Code, Section 306.7, permits the imposition of interim zoning 

12 controls that promote the public interest, including but not limited to (a) development and 

13 conservation of the City's commerce and industry to maintain the City's economic vitality and 

14 maintain adequate services for its residents, visitors, businesses and institutions, and (b) 

15 preservation of neighborhoods and areas of mixed residential and commercial uses and their 

16 existing character; and 

17 WHEREAS, Planning Code, Section 703.3(b), defines a "Formula Retail Use" as "a 

18 type of retail sales activity or retail sales establishment which, along with eleven or more other 

19 retail sales establishments located in the United States, maintains two or more of the following 

20 features: a standardized array of merchandise, a standardized facade, a standardized decor 

21 and color scheme, a uniform apparel, standardized signage, a trademark or a servicemark," 

22 which features are also defined in Section 703.3(b); and 

23 WHEREAS, Formula Retail Uses in specified zoning districts are either permitted, 

24 prohibited, or require a Conditional Use authorization from the Planning Commission; and 

25 

Supervisors Wiener, Campos and Mar 
BOARD OF SUPERVISORS 

Page 1 



1 WHEREAS, These interim zoning controls furthers the City's interests set forth in 

2 Planning Code, Section 703.3(a); and 

3 WHEREAS, Planning Code, Section 303(i), establishes criteria for the Planning 

4 Commission to consider when hearing requests for Conditional Use authorization for a 

5 Formula Retail Use, which include: the existing concentrations of Formula Retail Uses within 

6 the district; the availability of other similar retail uses within the district; the compatibility of the 

7 proposed Formula Retail Use with the existing architectural and aesthetic character of the 

8 district; the existing retail vacancy rates within the district; and the existing mix of Citywide 

9 retail uses and neighborhood-serving retail uses within the district; and 

1 O WHEREAS, The Castro Street Neighborhood Commercial District (NCO), established 

11 in Planning Code, Section 715.1, has special controls that are designed, among other things, 

12 to promote a balanced mix of uses and to preserve the existing equilibrium of neighborhood-

13 serving convenience and specialty commercial uses; and 

14 WHEREAS, The City is currently investing considerable capital resources in improving 

15 Castro Street included within the NCO area in order to enhance pedestrian activities; and 

16 WHEREAS, The Castro Street NCO requires a Conditional Use authorization for 

17 Formula Retail Uses; and 

18 WHEREAS, Both Planning Code, Section 703.3(i), and Planning Code, Section 

19 303(i)(8), provide that if the City determines that a building permit application or building 

20 permit subject to the Formula Retail Use controls of the Planning Code is for a Formula Retail 

21 Use, the building permit applicant or holder bears the burden of proving to the City that the 

22 proposed or existing use is not a Formula Retail Use; and 

23 WHEREAS, A problem in San Francisco's Citywide Formula Retail Use controls has 

24 been identified in the Castro Street (NCO) in that, despite the fact that once the City has 

25 determined that a proposed use is a Formula Retail Use the Planning Code puts the burden 

Supervisors Wiener, Campos and Mar 
BOARD OF SUPERVISORS 
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1 on a project sponsor to prove that it is not, a project sponsor can easily manipulate the 

2 Formula Retail Use features to evade the Conditional Use authorization requirement; and, 

3 WHEREAS, The Planning Commission is in the process of considering updates to the 

4 Formula Retail Use controls that would apply Citywide; and 

5 WHEREAS, Any Planning Commission recommendation for updates to the Citywide 

6 Formula Retail controls is likely months away; and 

7 WHEREAS, Any recommendation on the imposition, on a Citywide basis, of these 

8 interim controls proposed herein for the Castro Street NCO is best handled by the Planning 

9 Commission as part of its larger, comprehensive analysis; yet there is an urgent need to 

1 O address this problen;i for the Castro Street NCO; and 

11 WHEREAS, These interim controls proposed herein for the Castro Street NCO will 

12 allow time for the orderly completion of a planning study and for the adoption of appropriate 

13 legislation; and 

14 WHEREAS, The Board of Supervisors ("Board") has considered the impact on the 

15 public health, safety, peace and general welfare if the interim controls proposed herein for the 

16 Castro Street NCO are not imposed; and 

17 WHEREAS, The Board has determined that the public interest will best be served by 

18 imposition of these interim controls for the Castro Street NCO in order to ensure that the 

19 comprehensive legislative scheme that may be ultimately adopted is not undermined during 

20 the planning and legislative process for permanent controls; and 

21 WHEREAS, The Board makes the following findings of consistency with the Priority 

22 Policies set forth in Planning Code, Section 101.1: By adding additional criteria for defining a 

23 Formula Retail Use in the Castro Street NCO, these interim controls advance Priority Policy 1 

24 that existing neighborhood-serving retail uses be preserved and enhanced and Priority Policy 

25 2 that existing housing and neighborhood character be conserved and protected to preserve 

Supervisors Wiener, Campos and Mar 
BOARD OF SUPERVISORS 
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1 the cultural and economic diversity of our neighborhoods; further, these interim controls do not 

2 conflict with the other Priority Policies of Section 101.1; and 

3 WHEREAS, The Planning Department has determined that the actions contemplated in 

4 this Resolution are in compliance with the California Environmental Quality Act (California 

5 Public Resources Code sections 21000 et seq.) and the Board hereby affirms that 

6 determination. Said determination is on file with the Clerk of the Board of Supervisors in File 

7 No. 140736 and is incorporated herein by reference; now, therefore, be it 

8 RESOLVED, That in the Castro Street NCO, a Conditional Use authorization by the 

9 Planning Commission is required under Planning Code, Section 303(i), in circumstances 

1 O where there has been a determination by Department staff or a City board, commission, or 

11 agency that a proposed project is a Formula Retail Use and the project sponsor subsequently 

12 removes one or more of the Formula Retail Use features listed in Planning Code, Sections 

13 703.3(b) and 303(i), as defining a Formula Retail Use; and, be it 

14 FURTHER RESOLVED, That any proposed use in the Castro Street NCO within the 

15 scope of these interim controls that has not received a final decision on any required approval 

16 action by any City department, board, commission, or agency shall be covered by these 

17 interim controls; and, be it 

18 FURTHER RESOLVED, That upon imposition of these interim controls for the Castro 

19 Street NCO, the Planning Department shall conduct a study of the contemplated zoning 

20 proposal and propose permanent legislation to address the issues of manipulation of the 

21 Formula Retail Use features and disagreements between the Planning Department and 

22 project sponsors as to whether a proposed use is a Formula Retail Use; and, be it 

23 FURTHER RESOLVED, That these interim controls for the Castro Street NCO shall 

24 remain in effect for a period of 18 months unless extended in accordance with Planning Code, 

25 Section 306.7(h), or until permanent controls are adopted; and, be it 
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1 FURTHER RESOLVED, That the Planning Department shall provide reports to the 

2 Board pursuant to Planning Code, Section 306.?(i). 

3 

4 APPROVED AS TO FORM: 

5 DENNIS J. HERRERA, City Attorney 

6 

7 

8 

9 

By: ,cq{;t/ tl ij,l )''"'·-
JU ITH A. BOYAJIAN J 

puty City Attorney 

10 n:\land\as2014\1400604\00934965.doc 

11 

12 
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23 

24 

25 
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City and County of San Francisco 

Tails 

Resolution 

City Hall 
I Dr. Carlton B. Goodlett Place 
San Francisco, CA 94102-4689 

File Number: 140736 Date Passed: July 08, 2014 

Resolution imposing interim zoning controls for an 18-month period in the Castro Street 
Neighborhood Commercial District to require a Conditional Use authorization by the Planning 
Commission under Planning Code, Section 303(i), for a proposed use that has been determined to 
be Formula Retail even if a project sponsor subsequently removes one or more distinguishing 
Formula Retail Use features from the project proposal; and making environmental findings, and 
findings of consistency with the General Plan, and with the eight priority policies of Planning Code, 
Section 101.1. 

July 07, 2014 Land.Use and Economic Development Committee - RECOMMENDED AS 
COMMITTEE REPORT 

July 08, 2014 Board of Supervisors -ADOPTED 

Ayes: 11 -Avalos, Breed, Campos, Chiu, Cohen, Farrell, Kim, Mar, Tang, Wiener 
and Yee 

File No. 140736 I hereby certify that the foregoing 
Resolution was ADOPTED on 7/8/2014 by 
the Board of Supervisors of the City and 
County of San. Francisco . 

....... 

.;...(, " G> 4 .. ~ 

Date Approved 

City and County of San Francisco Page27 Printed at 9:46 am on 719114 
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