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City Attorney Herrera,
 
[cc: DPA, SOTF - for entry into communication file for next agenda, Police Commission - for
entry into communication file]

This is a request for a published legal opinion under SFAC 67.21(i) from the City Attorney.

Question:
Can police misconduct records (made public by SB 1421) be withheld, redacted, or delayed
from disclosure by DPA on the basis "that the interest in delaying clearly outweighs the public
interest in disclosure" or that "the public interest served by not disclosing the information
clearly outweighs the public interest served by disclosure of the information"?

Background:
DPA Executive Director Henderson claimed in a Jan 16, 2018 memo to Police Commissioners
(attached, released to us as a public record by the Commission in request P008994-091119)
regarding SB 1421:
"If DPA does decide to delay disclosure, we must explain in writing the specific basis for our
independent determination that the interest in delaying clearly outweighs the public interest in
disclosure, and the delay provisions only apply to ongoing and prospective investigations."

DPA further claims that there is a permissive exemption to SB 1421 records for the following,
in a presentation (attached, also released in request P008994-091119):
"Personal identifying information, where, on the facts of the particular case, the public interest
served by not disclosing the information clearly outweighs the public interest served by
disclosure of the information"

However SF Admin Code 67.24 prohibits public interest balancing exemptions (emphasis
mine):
(g) Neither the City nor any office, employee, or agent thereof may assert California Public
Records Act Section 6255 or any similar provision as the basis for withholding any
documents or information requested under this ordinance.
...
(i) Neither the City, nor any office, employee, or agent thereof, may assert an exemption for
withholding for any document or information based on a finding or showing that the public
interest in withholding the information outweighs the public interest in disclosure. All
withholdings of documents or information must be based on an express provision of this
ordinance providing for withholding of the specific type of information in question or on an
express and specific exemption provided by California Public Records Act that is not
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January 16, 2018



Hon. Thomas Mazzucco, Vice President

Members, San Francisco Police Commission

San Francisco Police Headquarters

1245 3rd Street

San Francisco, CA 94158





Re:   	Overview of SB 1421 and its Impact on the Department of Police Accountability and San Francisco Law Enforcement Agencies

		

Dear Vice President Mazzucco and Commissioners:



	This letter explains how SB 1421 changed the law by granting widespread public access to reports and findings of police officer misconduct which were previously confidential.  It also addresses the monumental administrative burden this change in the law will impose on City agencies like the Department of Police Accountability (DPA) and all San Francisco law enforcement agencies as they begin to comply with the legal mandate that thousands of records be disclosed in response to requests made by the public. 

 



I. Under the Old Law, DPA Records Involving Investigations of Police Officer Misconduct were not Disclosable to the Public Because They Were Considered Confidential Personnel Records 



On September 30, 2018, former Governor Jerry Brown, signed SB 1421, which went into effect on January 1, 2019.  This law made sweeping changes to the California Penal Code which resulted in greater transparency and public access to records regarding complaints and investigations of police officers’ misconduct which were previously deemed confidential. 



Before SB 1421 became the law, records maintained by DPA regarding DPA’s investigations of citizen complaints of police misconduct and officer involved shootings were considered confidential personnel records. Legally, these records could not be disclosed at all without a court order after a confidential evidentiary hearing. In the rare circumstances where judges granted litigants access to these records, only a fraction of available records were released, such as the name and address of the complainant, while the lion share of the records were withheld. Also, the litigants who received the records were under a court order not to disseminate the records to the press or public. In fact, before the enactment of SB 1421, it was a misdemeanor to disclose records regarding police misconduct unless authorized by a judge.



II.	Under SB 1421, Four Categories of DPA Records Involving the Most Serious Reports and Findings of Police Officer Misconduct are Now Available to the Public.  



In a historically unprecedented step, SB 1421 changed the law by amending the California Penal Code.  In doing so, it created four new categories of records which DPA and law enforcement agencies are now required to disclose upon request by a citizen via the California Public Records Act and/or San Francisco’s Sunshine Ordinance. The four categories of previously confidential records which now must be disclosed are the following: 



1.) The report, investigation, or findings regarding an officer’s discharge of a firearm at a person;

2.) The report, investigations, or findings regarding an officer’s use of force that results in death or great bodily injury;

3.) A sustained finding that an officer engaged in sexual assault involving a member of the public; and,

4.) A sustained finding that an officer was dishonest directly relating to the reporting, investigation, or prosecution of a crime, or directly relating to the reporting of, or investigation of misconduct by, another officer. 



Notably, DPA must disclose investigation records in categories 1 and 2 regarding officers’ discharge of a firearm or use of force resulting in death of great bodily injury, even if misconduct charges are not sustained. In other words, City agencies will be required to disclose relevant records even if the allegations were without merit.  As for categories 3 and 4, sexual assault involving a member of the public and dishonest conduct, the records can only be disclosed if the charges are sustained. 



Additionally, the new law only allows delays in turning over relevant records where the delay can be justified under very specific circumstances.  Importantly, the DPA is not obligated to delay disclosure of records under proscribed circumstances in the law.  This is true even if there is a parallel criminal investigation by the District Attorney’s Office or a parallel administrative investigation by the Internal Affairs Division of the San Francisco Police Department (SFPD), which often occurs.  That said, the DPA may delay disclosure in use of force cases for up to 60 days from the date the force occurred or until the District Attorney determines to file criminal charges, whichever is sooner. If DPA does decide to delay disclosure, we must explain in writing the specific basis for our independent determination that the interest in delaying clearly outweighs the public interest in disclosure, and the delay provisions only apply to ongoing and prospective investigations. 



Additional information regarding SB 1421 can be found in the DPA FAQ sheet appended to this letter. 



III.	DPA Strongly Supports SB1421.  Nevertheless, the Administrative Challenges Compliance Places on DPA will be Colossal and Ongoing



DPA strongly supports SB 1421 because it provides greater transparency and public access to police misconduct records and it is consistent with our mission to promptly and fairly investigate citizen complaints as well as all officer involved shootings. Unquestionably, greater transparency will ensure that justice will be done in every case. Nevertheless, the administrative burden that SB 1421 compliance places on DPA is colossal and cannot be overemphasized. 



A. DPA Records are Voluminous and Date Back to 1983 



One challenge to timely compliance with current and prospective public records requests is that DPA investigation records are voluminous and date back to 1983 when our agency was founded as the Office of Citizen Complaints. While some aspects of DPA records have been digitized, the vast majority of all records are paper files, and not electronically stored. Therefore, DPA staff will have to manually review both paper and electronic files, spanning 36 years, to determine which cases fall under the four categories of disclosable records. Importantly, if records that are now disclosable under SB 1421 were in the possession of DPA or other affected law enforcement agencies on January 1, 2019, we cannot hide behind a retention policy to avoid our responsibility to provide public access to records, even if these records were marked for destruction at the time SB 1421 went into effect. Since DPA possesses both paper and electronic records that date back to 1983, compliance with SB 1421 will be a massive and time-consuming undertaking. 



B. SB 1421 is Retroactive and Public Records Requests Need not be Limited in Time



In addition to the problems created by the sheer volume of records to review, the DPA compliance problem is further compounded by the fact that SB 1421 is retroactive and does not set age parameters on records that must be disclosed. Therefore, a private citizen, a public defender’s office, or media outlet can lawfully request all records in DPA’s possession that fall under all four categories, even for incidents that occurred decades ago and involved deceased officers or officers that no longer work for SFPD. In fact, DPA has already received requests for records that date back to 1983 when our agency was founded. Therefore, in order to legally comply with SB 1421, DPA staff has no choice but to manually review all paper and electronic files to determine which cases fall within the ambit of the four disclosable categories. This will also require digitizing evidence previously stored on outdated medium such as cassette tapes. 



C.  DPA Case Files are not Coded or Categorized in a Manner that makes it Immediately Clear Whether or Not Each Case Falls Under the Four Disclosable Categories.  Thus, a Manual Review of Each and Every Case File is Required to Comply with SB 1421. 



DPA case files are not organized in a manner that falls neatly within the four categories of disclosable records under SB 1421. Our files are categorized by the DPA case number, name of the citizen complainant, and the name of the involved officer, not by type of allegations made against the officer. Therefore, DPA staff must open each case file we possess, both paper and electronic, and review each case to determine if the underlying conduct falls within the four disclosable categories.  



To further complicate matters, many of the allegations DPA investigates, do not fall squarely under the four categories enumerated in the new law based on the language of the allegation alone.  For example, if an officer has a sustained allegation of “conduct reflecting discredit on the police department” or “neglect of duty” for writing an inaccurate police report, DPA staff will have to manually review the file and evaluate the underlying conduct to determine if the officer engaged in dishonest conduct within the meaning of the fourth category of disclosable records. Thus, determining whether a particular case falls within the four categories of disclosable records will be time-consuming and labor-intensive process because DPA staff cannot simply look at the name of the allegation that was investigated or sustained against a particular officer to determine if it falls within the four categories.  A thorough review of each case file is required. 



D. Once DPA Identifies the Cases that Fall within One of the Four Disclosable Categories, DPA Must Thereafter Prioritize the Cases for Disclosure and then Undertake the Laborious Task of Manually Redacting the File as Required by SB 1421.  



After DPA identifies the cases that fall within the four disclosable categories, we must then prioritize which type of cases we will review, redact, and release first.  For example, should DPA disclose all discharge of a firearm cases first regardless of when the incident occurred, or should we prioritize recent misconduct investigations that fall within any of the four categories but limit our initial review to the past five years?  Once we prioritize the cases, DPA staff must manually review the files and redact certain portions that cannot be disclosed by law. SB 1421 requires that a myriad of information be redacted which includes, but is not limited to, medical records protected by HIPAA, juvenile records, confidential criminal history information, address and telephone numbers of officers, information which would create a safety risk for witnesses and officers, and information which identify witnesses and complainants who are to remain anonymous. DPA staff must also redact other information from the files that is privileged such as attorney work-product.  



Finally, and most importantly, DPA staff must comb through each file and redact portions of the files that deal with allegations and investigations that are not disclosable.  At DPA, each file reflects the investigation of an entire incident.  DPA investigations often involve multiple officers who are investigated for multiple types of misconduct in a single case.  DPA staff must evaluate each officer individually and determine if his or her conduct falls within one of the four categories and whether the charges against that officer were sustained or not sustained.  Records pertaining to officers whose conduct does not fall within the four categories of the disclosable records must be redacted from a case file in which other officers’ conduct does fall within the ambit of the four categories of records that must be disclosed.   Thus, each case file involving multiple officers must be carefully analyzed and redacted to comply with SB 1421and also protect the privacy rights of officers whose records should not be disclosed.





IV.  	Inter-Agency Collaboration in Applying SB 1421 is Required as We Move Forward



Moving forward, SB 1421 will require coordination and cooperation between DPA and affected law enforcement agencies such as SFPD, the District Attorney’s Office (SFDA), and the Sheriff’s Department all of which hold records potentially subject to disclosure.  Particularly problematic is interpreting the meaning of imprecise terms under the new law such as “great bodily injury”, “findings,” and “dishonest conduct.” Each agency is in the process of consulting with our respective Deputy City Attorney to interpret and apply SB 1421 in a fair manner that is consistent with our differing missions, goals, and priorities.



Finally, the affected agencies must cooperate when there are multiple parallel investigations occurring involving a single incident. For example, DPA, SFDA and Internal Affairs Division of SFPD often investigate the same incident involving alleged police officer misconduct simultaneously. Importantly, DPA is under no obligation to delay disclosing records to the public once our investigation is completed. However, our disclosure of our investigation results may negatively affect the ongoing investigation of the same conduct by other City agencies. Complicating the issue further, delays in disclosure under the new law may only be invoked under very specific circumstances.  To be clear, DPA intends to stay true to our mission to grant public access to these records as soon as possible, but we envision situations where delaying disclosure of our records based on compelling reasons promulgated by other investigating agencies, may require us to come up with collaborative solutions where disclosure is fair and prompt and all competing interests are all considered.  Thus, it is incumbent on SFPD and SFDA to cooperate with DPA when a delay in disclosure is sought as parallel investigations occur.  In short, clear channels of communication must be maintained between the affected agencies to facilitate that process and to ensure investigations are not compromised. To that end, DPA is in the process of developing criteria and disclosure policies that are consistent with our mission and responsibility to the citizenry, but we are willing to consider ideas from SFPD and SFDA on how best to balance our need for disclosure with their potential need to delay our disclosure based on principles of public interest and safety.  Therefore, collaboration and coordination between the agencies is essential as we apply SB 1421 going forward. 







					Sincerely,





						Paul Henderson

                                                                        Executive Director
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SB 1421
(aka Penal Code § 832.7) 


History of SB1421:


• Historically, California had the most restrictive set of laws governing 
disclosure of police misconduct records.


• Authored by State Sen. Nancy Skinner (D-Berkeley)


• Signed into law by Gov. Brown on September 30, 2018.


• Became effective on January 1, 2019.


• Significantly amended Penal Code § 832.7.


• Created categories of police misconduct records that could be subject 
to disclosure under the California Public Records Act (“CPRA”).







Types of records subject to disclosure 
pursuant to a CPRA request:


• Cases that involve the discharge of a firearm by an officer at a 
person


• Cases that involve use of force by an officer resulting in death
• Cases that involve use of force by an officer resulting in great 


bodily injury
• Cases that involve sexual assault of a member of the public by 


an officer.
• Cases that involve dishonesty by a peace officer directly relating 


to the reporting, investigation, or prosecution of a crime.
• Cases that involve dishonesty by a peace officer directly relating 


to the reporting of, or investigation of, misconduct committed 
by another officer.







Are all cases that fall into the enumerated 
categories disclosable?


No!
Penal Code § 832.7 puts the cases into two categories:
1. Cases that involve allegations of specifically enumerated uses of force require 


disclosure of records regardless of the outcome of the investigation.
2. Cases that involve allegations of dishonesty and sexual assault only allow 


disclosure of records in which a sustained finding was made.  


* Sustained findings for purposes of disclosure under this new bill, are defined 
as, “a final determination by an investigating agency, commission, board, 
hearing officer, or arbitrator, as applicable, following an investigation and 
opportunity for an administrative appeal pursuant to (Gov’t. Code ) sections 
3304 and 3304.5…that the actions of the officer…violate law or department 
policy.”







The case fits into one of the new disclosure 
categories, so what should be disclosed?


1. investigative report


2. photographic, audio, and video evidence


3. transcripts or recordings of interviews


4. autopsy reports


5. all materials compiled and presented for review to the district attorney or to 
any person or body charged with determining whether to file criminal charges 
against an officer in connection with an incident, or whether the officer’s 
action was consistent with law and agency policy for purposes of discipline or 
administrative action, or what discipline to impose or corrective action to take


6. documents setting forth findings or recommended findings; and copies of 
disciplinary records relating to the incident, including any letters of intent to 
impose discipline, any documents reflecting modifications of discipline due to 
the Skelly or grievance process, and letters indicating final imposition of 
discipline or other documentation reflecting implementation of corrective 
action. 







Should any information be redacted from the 
records before disclosure?


Yes!
Mandatory redactions:
 personal data or information, such as a home address, telephone number, or 


identities of family members, other than the names and work-related information of 
peace and custodial officers.


 Information necessary to preserve the anonymity of complainants and witnesses.
 confidential medical, financial, or other information of which disclosure is 


specifically prohibited by federal law or would cause an unwarranted invasion of 
personal privacy that clearly outweighs the strong public interest


 Information where there is a specific, articulable, and particularized reason to 
believe that disclosure of the record would pose a significant danger to the physical 
safety of the peace officer, custodial officer, or another person


Permissive redactions:
Personal identifying information, where, on the facts of the particular case, the public 
interest served by not disclosing the information clearly outweighs the public interest 
served by disclosure of the information







Delays in disclosure of records
• Disclosure timelines generally governed by CPRA 


• (10 days with a 14 day extension under specified 
circumstances)


• No mandatory situations where disclosure must be delayed.
• Permissive disclosure delays:


• Incident is the subject of an active criminal or administrative 
investigation.


• Continued delays require specific, articulated justifications.
• Maximum amount of delay is 18 months after the date of the 


incident, unless extraordinary circumstances warrant 
continued delay due to the ongoing criminal investigation or 
proceeding







Does this apply to records created before 
January 1, 2019?


Yes.
Although the records may have been created prior to 2019, the event necessary to 
“trigger application” of the new law—a request for records maintained by an 
agency—necessarily occurs after the law’s effective date. Thus the law can be 
applied retroactively.


Walnut Creek Police Officers' Assn v. City of Walnut Creek, 33 Cal. App. 5th 940, 
941–42, 245 Cal. Rptr. 3d 398, 399 (Ct. App. 2019)







Problems and challenges created by SB 
1421’s amendment of Penal Code § 832.7


Manual Labor:
Identifying and reviewing old files that are not digital


Scanning and digizing old files and outdated media for efficient production


Redacting information that may and/or should be redacted


Costs:
Additional man(woman/person)power!


Equipment costs to digitize, organize and convert old media for production 
(i.e.., scanners, conversion of cassette tapes to digital records, etc.)


Electronic storage and storage recall fees


Legal challenges to the meaning of certain terms within 
the newly amended sections







Specific examples of challenges faced by the 
DPA


• Cases were never categorized, identified or stored based on the categories of 
misconduct enumerated in the new law.


• Thousands of cases have to be pulled out of storage and manually reviewed by 
someone with specialized legal knowledge to cases that fall into the new 
categories can be identified and flagged.


• What is great bodily injury?  (Self-identified injuries?  Medical records? 
Bruising? Scrapes? )


• What is dishonesty?  (Inaccurate report writing?  Two versions of the facts 
relating to the same event?)


• Redactions (handwritten reports with illegible writing.)
• Interviews recorded on cassette tapes
• Are we an “oversight agency” who’s “sustained findings” about sexual 


misconduct and/or dishonesty require disclosure of our records?
• How do we identify situations, “Where there is a specific, articulable, and 


particularized reason to believe that disclosure of the record would pose a 
significant danger to the physical safety of the peace officer, custodial officer, 
or another person?
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forbidden by this ordinance.

NOTE: Nothing herein is legal, IT, or professional advice of any kind. The author disclaims
all warranties, express or implied, including but not limited to all warranties of
merchantability or fitness. In no event shall the author be liable for any special, direct,
indirect, consequential, or any other damages whatsoever. The digital signature, if any, in
this email is not an indication of a binding agreement or offer; it merely authenticates the
sender. Please do not include any confidential information, as I intend that these
communications with the City to all be public records.

Sincerely,

Anonymous


