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AMENDMENTS FOR 2007

REVISED 2/13/2008 by the CAC

ARTICLE IV
POLICY IMPLEMENTATION

Sec. 67.30-34
Sec. 67.34:33
Sec. 67.32-36
Sec. 67.33:37
Sec. 67.34-38
Sec. 67.35839.

Sec. 67.36.40 SuM:

Sec. 67.3%-41
Sec. 6TA.1.

The Saﬂsmne—g;émaneeiask—lier-ee Sunshine Commission

Responsibility for Administration.

Provision of Services to Other Agencies; Sunshine Required.
Department Head Declaration.

Willful Failure Shall be Official Misconduct.

Enforcement Provisions.

meOrdinnce Supersedes Other Local Laws.

Severability.
Prohibiting the use of Cell Phone, Pagers and Similar Sound-Producing
Electrical Devices at and During Public Meetings

SECTION 67.3034. THE SUNSHINE-ORDINANCE TASK-FORCGE-SUNSHINE

COMMISSION

(a) Th.ere is hereby established a-taskforce-to-be-knewn-as-the Sunshine

Ordinance-Task Force-Sunshine Commission consisting of eleven voting members appointed

by the Board of Supervisors. All members must have experience and/or demonstrated

interest in the issues of citizen access and participation in local government. Two members
shall be appointed from individuals whose names have been submitted by the local chapter of
the Society of Professional Journalists, one of whom shall be an attorney and one of whom
shall be a local journalist. One member shall be appointed from the press or electronic media.
One member shall be appointed from individuals whose names have been submitted by the

focal chapter of the League of Women Voters. Four members shall be members of the public

who have demonstrated interest in or have experience in the issues of citizen access and
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AMENDMENTS FOR 2007
REVISED 2/13/2008 by the CAC

participation in local government. Two members shall be members of the public experienced

in eensumer-advecacyobtaining public information from government agencies. One member

shall be a journalist from a racial/ethnic-minority-owned news organzzatlon and shall be
appointed from individuals whose names have been submitted by New Ga#ﬁema—— Amenca
Media.—-At-alk-times-the-task-force-The task-forece-COMMISSION shall include at least one

member who shall be a member of the public with a disability that meets the defmltlon of |

disabled under the Federal Americans with Disabilities Act and v _': shysicaly-hand
and—who has demonstrated interest in citizen accesé and participation in local government.
The Mayor or his or her designee, and the Clerk of the Board of Supervisors or his or her
designee, and a designated representative of the Youth Commission, shall serve as non-
voting members of the task-force- COMMISSION. The City Attorney shall serve as legal
advisor to the task-force-COMMISSION. The Surshine-Ordinance-Fask-Force-COMMISSION

shall, at its request, have assigned to ir-it an attorney from within-the City Attorney's Office or

other appropriate City Officeoffice, who is experienced and weli informed in public-access law

matters. This attorney shall serve solely as a legal advisor and advocate to the Task-Force
COMMISSION and an ethical wall will be maintained between the work of this attorney on
behalf of the Task-Foree-COMMISSION and any person or Office-office that the Task Ferce

COMMISSION determines may have a conflict of interest with regard to the matters being

handled by the attorney.

(b)  The term of each appointive member shall be two years-unless-earlierremoved
by-the-Beard-ef-Supervisors. In the event of such-removal-orin-the-eventa vacancy otherwise
occurs durihg the term of office of any appointive member, a successor shall be appointed for
the unexpired term of the office vacated in a manner similar to that described herein for the

initial members. The taskforece-COMMISSION shall elect a chair_and vice chair from among
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its appointive members. The term of office as for the chair and vice ¢hair shall be one year.
Members of the task-ﬁme&COMMlSSiO.N shall serve without compensation.
(c¢) The taskforce-COMMISSION shall advise the Board of Supervisors and-previde

information-to-other-City-departments-, the office of the mayor and other City departments on
appropriate ways in which to implement this chapter. The taskforce-COMMISSION shall

develop appropriate goals to ensure practical and timely implementation of this chapter. The

task force COMMISSION shall propose to the Board of Supervisors amendments to this

chapter and solicit advice from City officials, employees and members of the public on ways to

improved the Ordinance. The task-force-COMMISSION shall report to the Board of

Supervisors at least once annually on any practical or policy problems encountered in the

administration of this chapter. The Fask-Force- COMMISSION shall receive and review the

annual reports of the Supervisor(s) of Public Records and Public Forums, and may request

additional reports or information as it deems necessary. The Fask-Foree-COMMISSION shatl ¢ )

is empowered to make referrals to a municipat office or any other appropriate body or official

including the District Attorney or the State Attorney General with enforcement power under

this ordinance or under the California Public Records Act and the Brown Act whenever it
concludes that any person has violated any provisions of this ordinance or the Acts. The Fask

Eorce-COMMISSION shall, from time to time as it sees fit, issue public reports evaluating

compliance with this ordinance and related California laws by the City or any

Departmentdepartment, Officeoffice, or Offisial-official thereof.
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REVISED 2/13/2008 by the CAC
o5 [Subsection 67.30 (d). (e), (f). and

( G). ZWé"s. 'ﬁaovea to new Section '6?.;35?

B t(d) The Fask-Force-COMMISSION shall approve by-laws specifying a

general schedule for meetings, requirements for attendance by Fask-Feree-COMMISSION

members, and procedures and criteria for removing members for non-attendance.

{gr-ti)e) In addition to the powers specified-abeve, the TaskForee-COMMISSION

shall possess such powers as the Board of Supervisors may confer upon it by ordinance or as

the People of San Francisco shall confer upon it by initiative. (Added by Ord. 265-93, App.

8/18/93; amended by Ord. 118-94, App. 3/18/94; Ord. 432-94, App. 12/30/94; Ord. 287-96,
App. 7/12/96; Ord. 198-98, App. 6/19/98; 387-98, App. 12/24/98; Proposition G, 11/2/99)

SECTION 67.35. HEARINGS AND ORDERS OF DETERMINATION.

(a) The COMMISSION shall conduct administrative hearings on complaints of

alleged violations of the public meeting or public records provisions of the Ordinance,

violations of the California Public Records Act, or the Brown Act. The COMMISSION may

issue Orders of Determination following the hearing on a particular complaint. An Order of

Determination finding a violation of the Ordinance, the California Public Records Act or the

Brown Act shall be evidence of such violation in any other administrative or judicial

pfoceedinq. and factua! findings made during the hearing shall be reviewed for abuse _of

discretion.

(b) In the event that the COMMISSION issues an Order of Determination finding

thaf énv person or entity covered by the Sunshine Ordinance violated the Ordinance in

handling public meetings or release of public records, the COMMISSION may require the

governing entity to which the person or entity who has violated the ordinance reports to
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schedule at the governing entity’s next requiarly scheduled meeting the Order of

Determination for its discussion and response.

(c) Unless otherwise prohibited by state law or other existing local ordinance, the

COMMISSION may subpoena witnesses, compel their attendance and testimony, administer

oaths and affirmation, take evidence and require by subpoena the production of any books,

papers, records or other items material to the performance of the COMMISSION'S duties or

exercise of its powers.

(d) (1) In the event the COMMISSION finds a ser.ious and willfu! violation of the

Ordinance, the COMMISSION by a two-third vote of the entire body may appoint outside

counsel to prosecute the violation(s) of the Ordinance in the Civil Courts to the exient

permitied by the City Charter.

(2) The amount of expenditure for outside counsel to prosecute these cases shall

be no more than $50,000per fiscal year or a greater amount if authorized by the Board of

Supervisors. The COMMISSION shall include it its bylaws selection criteria and oversight of

appointed counsel and expenditures.

SECTION 67.3436. RESPONSIBILITY FOR ADMINISTRATION.

The Mayor shall administer and coordinate the implementation of the provisions of this

~ chapter for departments under his or her control—The-Mayor-shall-administer and-coordinate

he.imol tation-of- the-provisions-of this-chapter and for departments under the control of

boards and commissions appointed by the Mayor. Elected officers shall administer and
coordinate the implementation of the provisions of this chapter for departments under their
respective control. The Clerk of the Board of Supervisors shall provide a-full-time-staff-at least
one full time staff'person—tc; perform administrative duties for the Sunshine Ordinance Task
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Foree-Sunshine Commission and to assist any person in gaining access to public meetings or |

pubtic information. At least one full time staff person shall be the Administrator of the

COMMISSION and shall have no other dutigs. The Clerk of the Board of Supervisors shall

provide that-the staff persons with whatever facilities and equipment are necessary to perform
said-their duties. (Added by Ord. 265-93, App. 8/18/93; amended by Ord. 287-96, App.
7/12/96; Proposition G, 11/2/99)

SECTION 67.3237. PROVISION OF SERVICES TO OTHER AGENCIES; SUNSHINE
REQUIRED.

{a}t is the policy of the City and County of San Francisco to ensure opportunities for
informed civic participation embodied in this Ordinance to all local, state, regional and federal
agencies and institutions with which it maintains continuing legal and political relationships.
Officers, agents and other representatives of the City shall continually, consistently and
assertively work to seek commitments to enact open meetings, public information and citizen
comment policies by these agencies and institutions, including but not limited to the Presidio
Trust, the San Francisco Unified School District, the San Francisco Community College
District, the San Francisco Transportation Authority, the San Francisco Housing Authority, the
Treasure Island Development Authority, the San Francisco Redevelopment Authority and the

University of California_campuses operating within the City. To the extent not expressly

prohibited by law, copies of all writter_l QQmmunications with the above identified entities and

any City employee, officer, agents, & i) and/or representative, shall be accessible as public

records. To the extent not expressly prohibited by law, any meeting of the governing body of
any such agency and institution at which City officers, agents or representatives are present in
their official capacities shall be open to the public, and this provision cannot be waived by any

City officer, agent or representative. The eity-City shall give no subsidy in money, tax
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abatements, land, or services to any privatefor profit entity unless that private-entity agrees-in

writing-to-provideprovides the ¢ity-City with financial projections (including profit and foss
figures); and annual audited financial statements for the project_or development thereafterfor

theprojestupen-for which the subsidy is based-proposed or provided and all such projections

and financial statements shall be public records that must be disclosed. (Added by Proposition

G, 11/2/99)

SECTION 67.3338. -DERARTMENT-HEAD OPEN GOVERNMENT DECLARATION.

All City department heads and all City management employees and all employees or

officials who are required to sign an affidavit of financial interest with the Ethics Commission
shall sign an annual affidavit or declaration stating under penalty of perjury that they have
read the Sunshine Ordinance and have attended or will attend when next offered, a training
session on the Sunshine Ordinance, to be held at least once annually. The affidavit or
declarations shall be maintained by the Ethics Commission and shall be available as a public
record. Annual training shall be provided by the San Francisco City Attorney's Office in
consultation with the Wi%hwﬁmssistaF}s&eﬂheﬂSunshéﬂe—QFééﬁa%eiaék—EeFe&Sunshine
Commission. {Aeided-by—?remsiinn@—‘u%MWAll material and training plans shall be

approved by the Sunshine Commission annually.

- SECTION 67.3439. WILLFUL FAILURE SHALL BE OFFICIAL MISCONDUCT.
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The willful failure of any elected-official-department-headorothermanageral-city
employee-toperson or entity to discharge any duties imposed by the Sunshine Ordinance, the

Brown Act or the California Public Records Act shall be deemed official misconduct. |f the

Commission makes a determination that any person or entity has willfully failed to discharge

any duty imposed by the Ordinance then the Commission shall refer with written findings, the

matter to the Ethics Commission, Board of Supervisors, District Attorney, and/or the State

Attorney General for investigation and enforcement as appropriate. -Cemplaints-inveolving

handled by-the Ethics Compmission—(Added by Proposition G, 11/2/99)

SECTION 67.3540. ENFORCEMENT PROVISIONS.

(a) Any person may institute proceedings for injunctive relief, declaratory relief, or writ
of mandate in any court of competent jurisdiction to enforce his or her right to inspect or to
receive a copy of any public record or class of public records under this Ordinance or to
enforce his or her right to attend any meeting required under this Ordinance to be open, or to
compel such meeting to be open.

(b) A court shall award costs and reasonable attorneys” fees to the plaintiff who is the
prevailing party in an action brought to enforce this Ordinance.

(¢) If a court finds that an action filed pursuant to this section is frivolous, the City and
County may assert its rights to be paid its reasonable attorneys" fees and costs.

(d) Any person may institute proceedings for enforcement and penalties under this act
in any court of competent jurisdiction or before the Ethics Commission if enforcement action is
not taken by a city or state official 40 days after a complaint is filed. (Added by Proposition G,
11/2/99)

Page 95




O 0 w0 N OO ;! AW N =

N N N N N N —_ - N i - - - - -3 -
oy B WO - o W L~ W, BWwN -

AMENDMENTS FOR 2007

REVISED 2/13/2008 by the CAC

SECTION 67.3641. SUNSHINE ORDINANCE SUPERSEDES OTHER LOCAL LAWS.
The provisions of this Sunshine Ordinance supersede ctherlocal laws. Whenever a
conflict in local law is identified, the requirement which would result in greater or more

expedited public access to public information shall apply. (Added by Proposition G, 11/2/99)

SECTION 67.3742. SEVERABILITY. |

The provisions of this chapter are declared to be separate and severable. The invalidity
of any clause, sentence, paragraph, subdivision, section or portion of this chapter, or the
invalidity of the application thereof to any person or circumstances, shall not affect the validity
of the remainder of this chapter, or the validity of its application to other persons or

circumstances. (Added by Ord. 265-93, Apb, 8/18/93; amended by Proposition G, 11/2/99)

SECTION 67A.1. PROHIBITING THE USE OF CELL PHONES, PAGERS AND SIMILAR
SOUND-PRODUCING ELECTRICAL DEVICES AT AND DURING PUBLIC MEETINGS.

- At and during a public meeting of any policy body goVerned by the San Francisco
Sunshine Ordinahce, the ringing and use of cell phones, pagers and similar sound-producing
electronic devices shall be prohibited. The presiding officer of any public meeting which is
disrupted may order the remeveiremoval from the meeting room of any person(s) responsible
for the ringing or use of a cell phane, pager, or other simitar sound-producing electronic
devices. The presiding officer may allow an expelled person to return to the public meeting
following an agreement by the expelied peréon' to comply with the provisions of this Section. A
warning of the provisions of this Section 'shall be printed on all meeting agendas, and shall be
explained at the beginning of each public meeting by the presiding officer. (Added by Ord.
286-00, File No. 001155. App. 12/22/2000)
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TO: Doug Comstock, Chairman
Sunshine Ordinance Task Force .
January 10, 2008

FROM: Harrison Sheppard, Mayor’s Appointee
: Sunshine Crdinance Task Force

SUBJECT: Proposed Amendment 1o the QOrdinance: Section 67.34 (“The Sunshine Commission™)

MEMORANDUM

introduction. This memorandum offers comments on the proposed Section 67.34 amendments to the
Ordinance. Most of these comments are intended to raise issues I believe need to be resolved by the Task Force,
rather than to state a firm position on the merits of the questions raised; others are frivial corrections to the
proposed text; and a few state policy positions I would personally advocate wrth respect to the issues discussed. [
offer the memorandum for circulation to all Task Force Members.

1. Proposed Section 67,34, The Sunshine Commission

Subsection {a): General Media Appeintments: Section (a) includes a provision carried over
from the present Ordinance requiring appointment to the Commission of “One member...from the press

or elecironic media.” I presume that the absence of any change in this provision indicates that there has
been no difficulty in implementing it. Nevertheless, its broad language makes it unclear whether such
appointment is intended to be restricted to working print or electronic journalists, or also to include the
possibility, for example, of appointing mermbers of media management or ownership as well. Should
this be clarified, or is its present breadth intended?

Public Interest Advoeaey. Section (2) changes the requirement for appointment of two
members of the public “experienced in consumer advocacy™ to members of the public “experienced in
obtaining public information from government agencies.” I question the merits of this change. Rather
than adding to general representation of the broad public (“consumer advocate™) interests, this change
may threaten to open Commission seats o frankly partisan political advocacy. The substantial required
representation of journalists and other media representatives on the Commission already provides for
membership by individuals “experienced in obtaining public information from government agencies” --
in the broad public interest of transparency in government and the public’s right and need to know. The
proposed change, however, therefore appears to add required seating only for persons who have engaged
in repeated Sunshine requests for purposes not necessarily essentially related to broad public interests, -
but, rather, to serve narrower objectives and interests. I think it would be usefi! fo ask of this proposed
amendment: “What are the likely constituencies other than members of the media who are likely to have
such ‘experience?’ Is there a risk that these would be political activists with a partisan agenda? If so, do
we really want to open the door to making the Commission an obvious instrument of partisan politics in
this way, rather than a body judicially balancing the public interest in disclosure and production against
governmenta] claims of privilege or exemption, and encouraging frankly partisan administration of the
Ordinance for narrow, self-interested purposes?”
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Commission Attorney. Proposed Section (a) also provides that the Commission “shall, at its
request, have assigned to it an attorney....who is experienced in public access law matters.” I
respectfilly suggest that this be amended to require an attorney “who is experienced or well-informed in
public access law matters.” I make this recommendation in light of the fact, repeatedly demonstrated
in my long government experience, that recent or relatively recent law school graduates are often the
most diligent, conscientious, and industrious employees of a public agency’s legal staff, and the
amendment should not foreclose the possibility of obtaining as its counsel highly capable recent law
graduates with little or po former experience in the field. Such law graduates are, in fact, likely to be
able to survey and quickly absorb the relevant body of law that would be helpful to the Commission in
providing it with well-informed legal counsel.

“Ethical Wall.” As part of the provision just discussed, the proposed Ordinance retains the
requirement that “an ethical wall...be maintained between the work of this attorney...and any person or
office that the Commission determines may have a conflict of interest with regard to the matters being
handied by the attorney.” This provision evidently refers primarily to contacts between the Commission
attorney and the office of the City Attorney. In light of my previously expressed view that there is a
critical need for improved relations, and a more coordinated legal and policy understanding, between the
Commission and the office of the City Attorney on Sunshine matters, I am curious as to how the
Members of the Task Force presently view the dimensions of this “ethical wall,” and whether it may
operate to preclude productive collegial, or negotiative discussions in the public interest between the
appointed Commission attorney and attorneys in the City Attorney’s Office.

Subsection (c): Advice to Board of Supervisors and Mavyor. Proposed Section 67.34(c)
provides that “The Comznission shall advise the Board of Supervisors and provide information to other .
City departments on appropriate ways in which to implement this chapter.” In light of the provisions of
proposed Section 67.35 (“The Mayor shall administer and coordinate the implementation of the
provisions of this chapter for departments under his or her control”), and the express reference to the
Commission’s advising “other City departments,” it seems to me anomalous that the first sentence of
this subsection does not presently read: “The Commission shall advise the Board of Supervisors and the
Office of the Mayor and provide information to other City departments on appropriate ways in which to
implement this chapter,” and I respectfully snggest that this change should be made. The Ordinance
should not implicitly presume that the Office of the Mayor is anything other than an ally in the
Commission’s public policy objectives, and his Office should be as much the beneficiary of the
Commission’s advice on implementation of the Ordinance as the Board of Supervisors. As you are
aware, 1 am a strong proponent for promotion throughout the city government of as collegial a policy as
possible in implementation of the Ordinance, despite the adversarial position to which the Commission

or the Mayor’s Office may sometimes be compelled with respect to some particular Sunshine requests.

Abuse of the Ordinance. I further propose that subsection (c) be modified to read as follows: .

“The Commission shall advise the Board of Supervisors and the Office of the Mayor and
provide information to other City departments on appropriate ways in which to
implement this chapter and prevent, mitigate, or remedy its actual or potential abuse.”

¥t is my view that the Commission has a duty, not only to safeguard and advance the right of the
public to know what their government is doing and has done, but also to be vigilant to the possibility
that the Ordinance may be used and abused for self-interested purposes contrary fo the broader public
interest, potentially imposing excessively burdensome, avoidable costs upon government operations an




San Francisco taxpayers, just as  have alivays believed it is not only the duty of law enforcement
agencies to prosecute alleged offenders, but to operate in the interests of justice; see, e.g., my opinion
editorial, “When Lawmen Ignore Rule of Law,” San Francisco Chronicle, May 21, 1998.

Subsection (€): Response to Orders of Determination. 1propose, for clarity’s sake and
grammatical correction, that the latier half of proposed Section 67.34(¢) be amended fo read as follows:

‘..may require that person or entity...to schedule at the governing entity’s next
regularly scheduled meeting the Order of determmatlon for [deletion] dlscussmn at such

meetmg and the governing entity’s response.”

Subsection ()(2): Prosecutorial Budget. I propose the following change in the text of this
proposed amendment: _

“The amount of expenditure to prosecute these cases shall be no more than $50,000 per fiscal
year or such greater amount as may be authorized by the Board of Supervisors.”

Subsection (i): Additional Legislated Powers: 1 quesﬁo'n the need for the addition of this
amendment provision. It seems to me fo be superfluous. Can it already be otherwise than as the

proposed amendment states?
Respectfully submitted,

Harrison Sheppard
Mayor’s Appointee
SOTF
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67.34 THE SUNSHINE COMMISSION

(f) Unon the Sunshine Commission’s final consideration of the Order of -
Determination, it may issue an order, which.may require the violator to:
(1) Cease and desist the violation; and or .
(2) Release any documents_or information required by law; and or
{(3) Pay a monetary penalty to the general fund, and or
(4) Yndergo imprisonment in the County jail.

AR AR AR E R R A AR R A A R A R R R R R H AT AR A AR AR AR L AR AT Rk hd

The second proposed text combines the proposed 67.38 and 67.39 into
the new 67.38 and separates the Civil recourse provisions to its own
section 67.39.

SECTION 67.38. ENFORCEMENT PROVISIONS

wiltful failure shall be official misconduct. The willfu! failure of apy
person or entity to discharge any duties imposed by the Sunshine

Ordinance. the Brown Act or the California Public Records Act shall be

deemed_official misconduct. _
(a) Anv public officer or employee who violates any provision of this

chapter, the Brown Act or the California Public Records Act commits a
noncriminal infraction, punishable by a fine not to exceed $1000.

{(b) Any public officer of employee who knowingly viclates any provision
of this chapter or who persists in a violation as determined at a public
hearing of the Sunshine Commission is subject to suspension and
removal or impeachment and commits_a misdemeanor punishable by up
to 1 vear imprisonment and a fine up to $5000 or any higher amount
equal to double the pecuniary gain derived from the offense by the
offender or double the pecuniary loss suffered by the victim.

(¢} The Sunshine Ordinance Commission shall determine the appropriate
punishment for any viglation it finds and shall refer its determination 1o
the Fthics Commission, Roard of Supervisors, District Attorney, and/or
the State Attorney General for enforcement.

{d) The Ethics Commission shall be authorized to enforce the decisions of

the Sunshine Commission. It shall impose fines and other sanctions

against viplations of the Sunshine Ordinance.
(e) The Ethics Commission shall, at its next regularly scheduied meeting

following the adoption of this section, institute methods and schedules of
punishment that will authorize and require the imposition of the
sanctions specified in the orders forwarded to it from the Sunshine
Commission. _

() Failure to impose sanctions against violators of the Sunshine
Ordinance shall be a violation of this Ordinance and shall compel a fine
equal 1o twice the fine authorized by the Sunshine Commission against
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the oriainal violator that shall be levied upon the official responsible for

its enforcement and it shall be sufficient cause for suspension or removal

of the responsible official. _
(q) Anv penalty imposed by this Ordinance shall be borne by the offender

personally and shall not be paid out of public funds.

SECTION 67.39. CIVIL ENFORCEMENT PROVISIONS.

(a) Any person may institute proceedings for injunctive relief, declaratory
relief, or writ of mandate in any court of competent jurisdiction to
enforce his or her right to inspect or to receive a copy of any public
record or class of public records under this Ordinance or to enforce his or
her right to attend any meeting required under this Ordinance to be
open, or to compel such meeting to be open. '

{b) A court shall award costs and reasonable attorneys’ fees to the
plaintiff who is the prevailing party in an action brought to enforce this
Ordinance.

() If a court finds that an action filed pursuant to this section is frivolous,
the City and County may assert its rights to be paid its reasonable
attorneys’ fees and costs.

(d) Any person may institute proceedings for enforcement and penalties
under this act in any court of competent jurisdiction or before the Ethics
Commission if enforcement action is not taken by a city or state official
40 days after a complaint is filed. (Added by Proposition G, 11/2/99)

{e) Anv person or entity who knowingly or negligently viglates or who
causes another person to violate this chapter, the Brown Act ot the
California Public Records Act shall be liable in a civil action brought by
the City Attorney for an amount up to $5000 per violation or double the
pecuniary gain derived from the offense as well as reasonable attorney’s
fees.
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- "Erica L. Craven” : "erica |. craven” <elc@lrolaw.com>, <sof@sfgov.org>,
<glc@irolaw.com> To <kank.darby@sfgov.org>, <emestilorente@sfgov.org>,

00/29/2007 02:15 PM <rak0408@earthlink.net>
cc <elc@lrolaw.com>

bee
Subject Re: ELG's Proposed Revisions to 67.30

Opps - 1 take it back. Here are the final versions of my proposed revsisions. Forgot to add some
comments suggested by Dr. Lanier.
Frica

-----Original Message-----

From: "Erica L. Craven" <elc@lrolaw.com>

Sent 9/29/2007 4:58:48 PM

To: sotfi@sfgov.org, frank.darby@sfgov.org, ernest.llorente@sfgov.org, rak0408@earthlink.net

Ce: elc@lrolaw.com
Subject; ELC's Proposed Revisions fo 67.30

All,

Attached are my proposed revisions for 67.30 for the next C&A meeting. Attached in plain text
and as a redline against the current ordinance.

I tried to capture all of the proposed revisions approvied last time around and the ones we've
worked through in the past couple of months and then added in extra suggestions ~ mainly to the
enfocement 67.35 section initially drafied by Emie.

Have a good meeting!

Erica Section 67.30 Rev 2 ELC.dac Section 67.30 Rev FLC Redine.doc
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SECTION 67.34, THE SUNSHINE COMMISSION

() There is hereby established a Commission to bs known as the Sunshine
Commission (“Commission™) consisting of eleven voting members appointed by the
Board of Supervisors. All members must have experience and/or demonstrated interest
in the issues of citizen access and participation in local government. Two members shall
be appointed from individuals whose names have been submitted by the local chapter of
the Society of Professional Journalists, one of whom shall be an attorney and one of
whom shall be a local journalist. One member shall be appointed from the press or
glectronic media. One member shall be appointed from individuals whose names have
been submitted by the local chapter of the League of Women Voters. Four members
shall be members of the public who have demonstrated interest in or have experience in
the issues of citizen access and participation in local government. Two members shall be
members of the public experienced in consumer advocacy. One member shall be a
journalist from a racialethnic-minority-owned news organization and shall be appointed
from individuals whose names have been submiited by New America Media. The
Commission shall include at least one member who shall be a member of the public with
a disability that meets the definition of disabled under the Federal Americans with
Disabilities Act and who has demonstrated interest in citizen access and participation in
local government. The Mayor or his or her designes, the Clerk of the Board of
Supervisors or his or her designee, and a designated representative of the Youth
Commission, shall serve as non-voting memnibers of the Commission. The City Attorney
shall serve as legal advisor to the Commission. The Commission shall, at its request,
have assigned to it an attorney from within the City Attorney's Office or other appropriate
City office who is experienced in public-access law matters. This attorney shall serve
solely as a legal advisor and advocate to the Commission and an cthical wall will be
maintained between the work of this attorney on behalf of the Commission and any
person or office that the Commission determines may have a conflict of interest with
regard to the matters being handled by the attorney.

(t)  The term of each appointive member shall be two years. In the event a
vacaney occurs during the term of office of any appointive member, a successor shall be
appointed for the unexpired term of the office vacated in 2 manner similar to that
described herein for the initial members, The Commission shall elect a chair and a vice- -
chair from among its appointive members. The term of office for the chair and vice-chair
shall be one year. Members of the Commission shall serve without compensation.

()  The Commission shall advise the Board of Supervisors and provide
information to other City departments on appropriate ways in which to implement this
chapter. The Commission shall develop appropriate goals to ensure practical and timely
implementation of this chapter. The Commission shall propose to the Board of
Supervisors amendments to this chapter. The Commission shall report to the Board of
Supervisors at least once anmually on any practical or pol1cy problems encountered in the

administration of this chapter. The Commission shall receive and review the annual
reports of the Supervisor(s) of Public Records and Public Forums, and may request
additional reports or information as it deems necessary. The Commission is empowered
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to make referrals to a municipal office or other appropriate body including the District
Attorney or the State Attomey General with enforcement power under this Ordinance or
under the California Public Records Act and the Brown Act whenever it concludes that
any person has violated any provisions of this ordinance or the Acts. The Commission
shall, from time to time as it sees fit, issue public reports evaluating compliance with this
Ordinance and related California laws by the City or any department, office, or official
thereof. : ‘

(d)  The Commission shall ¢onduct administrative hearings on complaints of
alleged violations of the public mesting or public records provisions of the Ordinance,
violations of the California Public Records Act, or the Brown Act. The Commission may
issue Orders of Determination following the hearing on a particular complaint and, as
necessary, order actions to remedy a violation of the Ordinance, California Public
Records Act, or the Brown Act. The Order of Determination shall contain a brief
summary of the claims made by the complainant(s) and claims made by the respondent,
and an explanation of the violations found by the Sunshine Commission. All Orders of
Determination shall be posted to the Sunshine Commission’s website in portable
document format (PDF) or in another readily accessible and searchable format, The
posted Orders of Determination shall be indexed by date and cross-indexed according fo

the Chapter 67 provision violated. An Order of Determination finding a violation of the

Ordinance, the California Public Records Act or the Brown Act shall be evidence of such
violation in any other administrative or judicial proceeding.

()  Inthe event that the Commission issues an Order of Determination finding
that any person or entity covered by the Sunshine Ordinance violated the Ordinance in
handling public meetings or release of public records, the Commission may require that
entity, or the entity to whom the person who violated the Ordinance reports, 10 schedule

* at the entity’s next regularly scheduled meeting the Order of Determination for its

discussion and response. -

® Unless otherwise prohibited by state law or other existing local ordinance,
the Commission may subpoena witnesses, compel their attendance and testimony,
administer oaths and affirmation, tzke evidence and require by subpoena the production
of any books, papers, records or other items material to the performance of the
Commission’s duties or exercise of its powers.

(g8 (1) Inthe event the Commission finds a serious and willful violation
of the Ordinance, the Commission by a 2/3 vote of the entire body may appoint outside
counsel to prosecute the violation(s) of the Ordinance in the Civil Courts to the extent
permitted by the City Charter.

(2)  Theamount of expeﬁdinxre for outside counsel fo prosecute these cases
shall be more than $50,000.00 per fiscal year. The Comumission shall adopt by-laws to
provide oversight of appointed counsel and expenditures under this provision.
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(h)  The Commission shall approve by-laws specifying a generai schedule for
meetings and hearings, requirements for attendance by Commission members, and
procedures and criteria for removing members for non-attendance. :

(€3] In addition to the powers specified above, the Commission shall possess
such powers as the Board of Supervisors may confer upon it by ordinance or as the
People of San Francisco shall confer upon it by initiative. [Moved from 67.30(d)]

SECTION 67.35. RESPONSIBILITY FOR ADMINISTRATION.

The Mayor shall administer and coordinate the implementation of the provisions
of this chapter for departments under his or her control and for departments under the -
control of board and commissions appointed by the Mayor. Elected officers shall
administer and coordinate the implementation of the provisions of this chapter for
departments under their respective control. The Clerk of the Board of Supervisors shall
provide at least one full-time staff person to perform administrative duties for the
Commission and to assist any person in gaining access to public meetings or public
information. At least one full ime staff person shall be the Administrator of the
Commission and shall have no other duties. The Clerk of the Board of Supervisors shall
provide the staff person(s) with whatever facilities and equipment are necessary to
perform their duties.

SECTION 6736. PROVISION OF SERVICES TO OTHER AGENCIES; SUNSHINE
REQUIRED.

It is the policy of the City and County of San Francisco to ensure opporfunities for
informed civic participation embodied in this Ordinance to all local, state, regional and
federal agencies and institutions with which it maintains continuing legal and political
relationships. Officers, agents and other representatives of the City shall continually,
consistently and assertively work to seek commitments to enact open mestings, public

 information and citizen comment policies by these agencies and institutions, including

but not limited to the Presidio Trust, the San Francisco Unified School District, the San
Francisco Community College District, the San Francisco Transportation Authority, the
San Francisco Housing Authority, the Treasure Island Development Authority, the San
Francisco Redevelopment Authority and the University of California campuses operating
within the City. To the extent not expressly prohibited by law, copies of all written
communications with the above identified entities and any City employes, officer, agents,
and/or representative, shall be accessible as pubhc records. To the extent not expressly

prohibited by law, any meeting of the governing body of any such agency and institution

at which City officers, agents or representatives are present in their official capacities
shall be open to the public, and this provision cannot be waived by any City officer, agent
or representative. The City shall give no subsidy in money, tax abatements, land, or
services to any for-profit entity unless that entity provides the City with financial
projections {including profit and loss figures) and annual audited financial statements for
the project or development for which the subsidy is proposed or provided and all such
projections and financial statements shall be public records that must be disclosed.
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SECTION 67.37. SUNSHINE DECLARATION.

All City department heads and all City management employees and all employees
or officials who are required to sign an affidavit of financial interest with the Ethics
Commission shall sign an annual affidavit or declaration stating under penalty of perjury
that they have read the Sunshine Ordinance and have attended or will attend when next
offered, a training session on the Sunshine Ordianance, to be held at least once annually,
The affidavit or declarations shall be maintained by the Ethics Commission and shall be
available as a public record. Annual training shall be provided by the San Francisco Clty
Attorney's Office in consultation with the Sunshine Commission.

SECTION 67.38. WILLFUL FAILURE SHALL BE OFFICIAL MISCONDUCT.

The willful failure of any person or entity to discharge any-duties imposed by the
Sunshine Ordinance, the Brown Act or the California Public Records Act shall be
deemed official misconduct. Complaints involving allegations of willful violations of
this Ordinance, the Brown Act or the California Public Records Act by elected officials
or department heads of the City and County of San Francisco shall be handied by the
Ethics Commission and may also be referred to the Board of Supervisors, District
Attorney or the State Attorney General for investigation and enforcement.

SECTION 67.39, ENFORCEMENT PROVISIONS.

(a) Any person may commence proceedings for injunctive relief, declaratory
relief, or writ of mandate in any couri of competent jurisdiction to enforce his or her right
to inspect or to receive a copy of any public record or class of public records under this
Ordinance or to enforce his or her right to attend any meeting required under this
Ordinance to be open, or to conipel such meeting to be open.  Filing a complaint with the
Sunshine Commission or exhausting the Commission complaint and hearing procedures
is not a prerequisite to filing an action under this subsection.

(b) Any person may commence proceedings for injunctive relief, declaratory
relief, or writ of mandate in any court of competent jurisdiction for purposes of obtaining
a judicial determination that an action taken by a policy body in violation of this
Ordinance is mull and void under this section. Nothing in this chapter shall be constfued
to prevent a policy body from curing or correctmg an action chaltenged pursuant to this
section.

(c) Prior to any action being commenced pursuant to subsection (b), the person
shall make a demand of the policy body to cure or correct the action alleged to have been
taken in violation of the Ordinance., The demand shall be in writing and clearly describe
the challenged action of the policy body and the nature of the alleged violation. -

(1) Written demand shall be made within 30 days from the date the action
was taken. :
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(i) Within 30 days of receipt of the demand, the policy body shall curc or
correct the challenged action and inform the complainant in writing of its actions to cure
or correct or inform the complainant in writing of its decision not to cure or correct the
challenged action. :

(iif) If the policy body takes no action within the 30-day period, the
inaction shall be deemed a decision niot to cure or correct the challenged action.
) (iv) The complainant who receives notice of the policy body’s deciston
not to cure the challenged action, or if the policy body takes no action within the 30-day

" period, may file a complaint with the Sunshine Commission. After the completion of the

Commission’s complaint and hearing procedures, if the Sunshine Commission finds that
the policy body violated the Ordinance, then the complainant may commence an action
purshant to subsection (b). The Sunshine Commission shall not have authority to void
an action of a public body, but filing a complaint and exhausting the Commission’s
complaint and hearing procedures is a prerequisite to filing an action under subsection

(b).

(h) A court shall award costs and reasonable attorneys” fees to the plaintiff if that
person or entity is the prevailing party in an action brought to enforce this Ordinance.

() If a court finds that an action filed pursuant to this section is frivolous, the City
and County may assert its rights to be paid its reasonable attorneys’ fees and costs.

_ (j) Any person may institute proceedings for enforcement and penalties under this
Ordinance before the Bthics Commission if 60 days afier an Order of Determination was
issued by Sunshine Commission, the City department, official, body or employee has not
complied with the Order of Determination. :

SECTION 67.40 SUNSHINR ORDINANCE SUPERSEDES OTHER LOCAL LAWS.

The provisions of this Sunshine Ordinance supersede other local laws. Whenever
a conflict in local law is identified, the requirement which would result in greater or more
expedited public access to public information shatl apply.

SECTION 67.41. SEVERABILITY.

The provisions of this chapter are declared to be separate and severable. The
invalidity of any clause, sentence, paragraph, subdivision, section or portion of this
chapter, or the invalidity of the application thercof to any person or circumstances, shall
not affect the validity of the remainder of this chapter, or the validity of its application to
other persons or circumstances.

SECTION 67A.1. PROHIBITING THE USE OF CELL PHONES, PAGERS AND
SIMILAR SOUND-PRODUCING ELECTRICAL DEVICES AT AND DURING
PUBLIC MEETINGS.
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At and during a public meeting of any policy body governed by the San Francisco
Sunshine Ordinance, the ringing and use of cell phones, pagers and similar sound-
producing electronic devices shall be prohibited. The presiding officer of any public
meeting which is disrupted may order the removal from the meeting room of any
person(s) responsible for the ringing or use of a cell phone, pager, or other similar sound-
producing electronic devices. The presiding officer may allow an expelled person to
return to the public meeting following an agreement by the expelled person to comply
with the provisions of this Section. A warning of the provisions of this Section shall be
printed on all meeting agendas, and shall be explained at the beginning of each public

meeting by the presiding officer.
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' force.Commission. The Sunshine-Ordinance Task-ForeeCommission shall, at its

SEG.SECTION 67.30:34. THE SUNSHINE ORDINANCE TASK
EORCE.COMMISSION

(2)-____There is hereby established a task-foree-Commission to be known as the
Sunshine Ordinance Task-ForcaCommission (“Commission™) consisting of eleven
voting members appointed by the Board of Supervisors. All members must have
experience and/or demonstrated interest in the issues of citizen access and participation in
local government.  Two members shall be appointed from individuals whose names have |
been submitted by the local chapter of the Society of Professional Journalists, one of
whom shall be an attorney and one of whom shall be a local journalist.. One member
shall be appointed from the press or electronic media. One member shall be appointed
from individuals whose names have been submitted by the local chapter of the League of
Women Voters, Four members shall be members of the public who have demonstrated ]
interest in or have experience in the issues of citizen access and participation in local
government.. Two members shall be members of the public experienced in consumer
advocacy.. One member shall be a journalist from a racial/ethnic-minority-owned news
organization and shall be appointed from individuals whose names have been submitied
by New CalifomiaAmerica Media. At-all-imee-the-taskforee The Commission shall
include at least one member who shall be a member of the public who-is-physically
handicapped-and-with a disability that meets the definition of disabled under the
Federal Americans with Disabilities Act and who has demonstrated interest in citizen
access and participation in local government. The Mayor or his or her designee, ane-the
Clerk of the Board of Supervisors or his or her designee, and a designated representative
of the Youth Commission, shall serve as non-voting members of the task
force.Commission. The City Attorney shall serve as legal advisor to the task

requost, have assigned to in-it an attorney from within the City Attorney”'s Office or other
appropriate City Officer-office who is experienced in public-access law matters._This
attorney shall serve solely as a legal advisor and advocate to the Fask-FereeCommission
and an ethical wall will be maintained between the work of this attorney on behalf of the
FaskEoreeCommission and any person or Officeoffice that the Task
EerseCommission determines may have a conflict of interest with regard to the matters
being handled by the attornsy.

(b)-___The term of each appointive member shall be two years-unless-cartier
isors. In the event of sushremovat-orintheevent

a vacancy ethemwise-occurs during the term of office of any appointive member, a
successor shall be appointed for the unexpired term of the office vacated in a manner
similar to that described herein for the initial members._ The taskforeeCommission shall
elect a chair and a vice-chair from among its appointive members,_ The term of office a&
for the chair and vice-chair shall be one year._ Members of the taskferseCommission
shall serve without compensation.

(c)Fhetaskforce__The Commission shall advise the Board of Supervisors and ]
provide information to other City departments on appropriate ways in which fo

implement this chapter._ The task-foreeCommission shall develop appropriate goals to |
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ensure practical and timely implementation of this chapter._ The task-ferceCommission
shall propose to the Board of Supervisors amendments to this chapter._ The asx
forseCommigsion shall report to the Board of Supervisors at least once annually on any
practical or policy problems encountered in the administration of this chapter. The Task
EorceCommission shall receive and review the annual repertreports of the
Supervisor{s) of Public Records and Public Forums, and may request additional reports
or information as it deems necessary.-Fhe-Fask-Forse-shall_The Commission is
empowered to make referrals to 2 municipal office or other appropriate body including
the District Attorney or the State Attorney General with enforcement power under this
ordinance-Ordinance or under the California Public Records Act and the Brown Act
whenever it concludes that any person has violated any provisions of this ordinance or the
Acts._ The TaskForeeCommission shall, from time to time as it sees fit, issue public
reports evaluating compliance with this erdinanee-QOrdinance and related California laws

by the City or any Department-Officeor Offisial-department, office, or official
thereof.

The Commission shall conduct administrative hearings on complamts of allcoed

violations of the public meeting or public records provisions of the Ordinance, violations
of the California Public Records Act, or the Brown Act. The Commission may issue

Orders of Determination following the hearing on a particular complaint and, as
necessary, order actions to remedy a violation of the Ordinance, California Public
Records Act, or the Brown Act. The Order of Determination shall contain a brief
surmmary of the claims made by the complainanit(s) and claims made by the respondent,

and an explanation of the violations found by the Sunshine Commission. All Orders of
Determination shall be posted to the Sunshine Commission’s website in portable
document format (PDF) or in another readily accessible and scarchable format. The
posted Qrders of Determination shall be indexed by date and cross-indexed according to
the Chapter 67 provision violated. An Order of Determination finding a violation of the
Ordinance, the California Public Records Act or the Brown Act shall be evidence of such

violation in an}{ other administrative or judicial proceeding.

{e) The TaskForee-{e) In the event that the Commission issues an Order of
Determination finding that any person or entity covered by the Sunshine Ordinance

violated the Ordinance in handling public meetings or release of public records, the
Commission may require that entity, or the entity to whom the person who violated the

Qrdinance reports, to schedule at the entity’s next regularly scheduled meeting the Order

of Determination for its discussion and response.

f) Unless otherwise prohibited by state law or other gxisting local ordinance,

the Commission may subpoena witnesses, compel their attendance and testimony,
administer oaths and affirmation, take evidence and require by subpoena the production

of any books, papers, records or other items material to the performance of the
Commission’s duties or exercise of its powers.
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(2) ' (1) Tn the event the Commission finds a serious and willful violation

of the Ordinance, the Commission bv a 2/3 vote of the entire body may appoint outside
counsel to prosecute the violation( s) of the Ordinance in the Civil Courts to the extent

permitted by the City Charter.

{2) The amount of expenditure for cutside counsel to prosecute these cases

shall be more than $50,000.00 per fiscal year. The Commission shall adopt by-laws to
provide oversight of appointed counsel and expenditures under this provision.

(B) __The Commission shall approve by-laws specifying a general schedule for
meetings and hearings, requirements for atiendance by Fask-FereeCommission
members, and procedures and criteria for removing members for non-attendance.

SEGH{]) In addition to the powers specified above, the Commission shall

possess such powers as the Board of Supervisors may confer upon it by ordinance or as
the Peonle of San Francisco shall confer upon it by initiative. [Moved from 67.34-30(d)}

SECTION 67.35. RESPONSIBILITY FOR ADMINISTRATION.

The Mayor shall administer and coordinate the implementation of the provisions

of this chapter for departments under his or her controi—T—he—MayerhaH—admimsteF

er-for departments
under the c@ntrol of board and COmmMissions appomted by the Mayor Elected officers
shall administer and coordinate the implementation of the provisions of this chapter for
departments under their respective control._ The Clerk of the Board of Supervisors shall -
provide a-at least one full-time staff person to perform administrative duties for the
Sunshine-Ordinance-Task-FerseCommission and to assist any person in gaining
aceess to public meetings or public information._At least one full time staff person shall
be the Administrator of the Commission and shall have no other duties. The Clerk of the
Board of Supervisors shall provide $haithe staff person(s) with whatever facﬂmes and
equipment are necessary to perform saidtheir duties.

SECTION 6736. PROVISION OF SERVICES TO OTHER AGENCIES; SUNSHINE

REQUIRED.

It is the policy of the City and County of San Francisco to ensure opportunitics for
informed civic participation embodied in this Ordinance to all local, state, regional and
federal agencies and institutions with which it maintains continuing legal and political

| relationships. Officers, agents and other representatives of the City shall continually,

consistently and assertively work to seek commitments to enact open meetings, public
information and citizen comment policies by these agencies and institutions, including
but not limited to the Presidio Trust, the San Francisco Unified School District, the San
Francisco Community College District, the San Francisco Transportation Authority, the
San Francisco Housing Authority, the Treasure Island Development Authority, the San
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Francisco Redevelopment Authority and the University of California campuses operating
within the City. To the extent not expressly prohibited by law, copies of all written

 communications with the above identified entities and any City employes, officer, agents,

and/or and-representative, shall be accessible as public records._ To the extent not
expressly prohibited by law, any meeting of the governing body of any such agency and
institution at which City officers, agents or representatives are present in their official
capacities shall be open to the public, and this provision canmot be waived by any City
officer, agent or representative._ The eity-City shall give no subsidy in money, tax
abatements, land, or services to any privatefor-profit entity unless that priverte-entity

i igeprovides the eity-City with financial projections (inchiding
profit and loss figures); and annual audited financial statements for the project
thercafter-for-the-projoct upenor development for which the subsidy is based
proposed or provided and all such projections and financial statements shall be public
records that must be disclosed.

SEC.SECTION 67.33_DEPARTMENT HEAD 37, SUNSHINE DECLARATION. |’

All City department heads and all City management employees and all employees
or officials who are required to sign an affidavit of financial interest with the Ethics
Commission shall sign an annual affidavit or declaration stating under penalty of perjury
that they have read the Sunshine Ordinance and have attended or will attend when next
offered, a training session on the Sunshine S¢dinaneeQrdianance, 1o be held at least
once annually. The affidavit or declarations shall be maintained by the Ethics
Commission and shall be available as a public record, Annual training shall be provided
by the San Francisco City Attorney*'s Office in consultation with the assistance-of-the

Sunshine Ordinance-Task-Forse-Commission.

SECTION 67.38. WILLFUL FAILURE SHALL BE OFFICIAL MISCONDUCT.

The willful failure of any iak; ;
managerialcity-employee-person or entity to discharge any duties imposed by the
Sunshine Ordinance, the Brown Act or the California Public Records Act shall be
deemed official misconduct.  Complaints involving allegations of willful violations of
this erdinanceOrdinance, the Brown Act or thethe California Public Records Act by
elected officials or department heads of the City and County of San Francisco shall be
handled by the Bthics Commission and may also be referred to the Board of Supervisors,
District Attomey or the State Attorney General for investigation and enforcement.

SEC.TION 67.35.39, ENFORCEMENT PROVISIONS. |

(a) Any person may irstiutecommence proceedings for injunctive relief, I
declaratory relief, or writ of mandate in any court of competent jurisdiction to enforce his
or her right to inspect or to receive a copy of any public record or class of public records
under this Ordinance or to enforce his or her right to attend any meeting required under
this Ordinance to be open, of to compel such mesting to be open._ Filing a complaint
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with the Sunshine Commission or exhausting the Commission complaint and heanng
procedures is not a prerequisite to filing an action under this subsection, :

(b) Any person may commence proceedings for injunctive relief, declaratory

relief, or writ of mnandate in any court of competent jurisdiction for purposes of obtaining
a judicial determination that an action taken by a policy body in violation of this
Ordinance is null and void under this section. Nothing in this chapter shall be construed.
to prevent a policy body from curing or correcting an action challenged pursuant to this

section.

{c) Prior to any action being commenced pursuant to subsection (b), the person
ghall make a demand of the policy body to cure or correct the action alleged to have been
taken in violation of the Ordinance. . The demand shall be in writing and clearly describe
the challenged action of the policy body and the nature of the alleged violation,

(i) Written demand shall be made within 30 days from the date the action

was taken.

(i1} Within 30 days of receipt of the demand, the policy body shall cure or
correct the challenged action and inform the complainant in writing of its actions to cure
or correct or inform the complainant in writing of its decision not to cure or correct the
challenged action.

(ii1) If the policy body takes no action within the 30-day period, the
inaction shall be deemed a decision not to cure or correct the challenged action.
(iv) The complainant who receives notice of the policy body’s decision

not to cure the challenged action, or if the policy body takes no action within the 30-day
period, may file a complaint with the Sunshine Commission. After the completion of the
Commission’s complaint and hearing procedures, if the Sunshine Commyission finds that
the policy body violated the Ordinance, then the complainant may commence an action

pursuant to subsection (b). The Sunshine Commission shall not have authority to void
an action of a public body, but filing a complaint and exhansting the Commission’s

complaint and hearing procedures is a prerequisite to filing an action under subsection
(b).

(h) A court shall award costs and reasonable attorneys®’ fees to the plamuff who
if that person or entity is the prevailing party in an action brought to enforce this
Ordinance.

{ei) If a court finds that an action filed pursuant to this section is frivolous, the
City and County may assert its rights to be paid its reasonable attomeys™ fees and cosis.

(8i) Any person may institute proceedings for enforcement and penalties under
this astin-any-courtof competentjurisdiction-orOrdinance before the Ethics

. Commission if enforcementaction-is notiaken by a-cibyerstate official 40-60 days

after a-complaintis-filedan Order of Determination was_issued by Sunshine
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Commission. the City department, official. body or employee has not complied with the
Order of Determination.

SEC.SECTION 67.36-SUNSHINE 40 SUNSHINR ORDINANCE SUPERSEDES
OTHER LOCAL LAWS.

The provisions of this Sunshine Ordinance supersede other local laws. _Whenev-er |
a conflict in local law is identified, the requirement which would resuit in greater or more

expedited public access to public information shall apply. |

SEC.TION 67.37%41, SEVERABILITY. , | |

The provisions of this chapter are declared to be separate and severable. The
invalidity of any clause, sentence, paragraph, subdivision, section or portion of this
chapter, or the invalidity of the application thereof to any person or circumstances, shall
not affect the validity of the remainder of this chapter, or the validity of its application to
other persons or circumstances.

SEC-TION 67A.1. PROHIBITING THE USE OF CELL PHONES, PAGERS AND |
SIMILAR SOUND-PRODUCING ELECTRICAL DEVICES AT AND DURING

PUBLIC MEETINGS. |

At and during a public meeting of any policy body governed by the San Francisco
Sunshine Ordinance, the ringing and use of cell phones, pagers and similar sound-
producing electronic devices shall be prohibited. The presiding officer of any public

meeting which is disrupted may order the rerrevelremoval from the meeting room of any ]

person(s) responsible for the ringing or use of a cell phone, pager, or other similar sound-
producing electronic devices. The presiding officer may allow an expelled person to
return to the public meeting following an agreemnent by the expelled person to comply
with the provisions of this Section. A warning of the provisions of this Section shall be
printed on all meeting agendas, and shall be explained at the beginning of each public
meeting by the presiding officer, ‘
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SECTION 67.34. THE SINSHRE-ORDINANCE TASK.-FORCE-COMMISSION FCR OFPEN
COVERIMENT

- % s

{c) The Task Force COMMISSION shall conduct administrative hearings on
complaints of alleged violations of the public meetirg or public records
provisions of the Ordinance, violations of the Califormia Public Records
Act, or the Brown Act. The Pask-Feree COMMISSICN may issue Orders of

Determination following the hearing on a particular complaint. An Order

_ of Determination finding a violation of the Ozdinance, the California

Public Records Act or the Brown Act shall be evidence of such violation in
any -other administrative or judicial proceeding. BAn Order of
Determination may also recommend actions required to remedy a violation of
the ordinance, the California Public Records Act or the Brown Act. 211
Orders of Determination shall be published in Portable Documenft Format
[EDF} in a readily available searcheable public database, indexed )
according to sections of Chapter 67. All Orders of Petermination, in
addition to citing violations found, shall contain a brief summary of
claims made by the complainant(s) and claims made by the defendant entity.
Orcders 'of Determination may, at the desecration of the TPask-Foree
COMMISSION, cite by complaint number previous Orders of Determination as
precedent for decisions, .

{e) In the event that the Fask Feree COMMISSION issues an Order of Determination
finding that any entity covered by the Open Government Ordinance violated the Ordinance in
handling public meetings or release of public records, or recommends a remedy for such
violation, the Fesk-Feree COMMISSION may require that entity to schedule at ifs next
regularly scheduled meeting the Order of Determination for its discussion and response.
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* "Kimo Crossman” “Wayne Lanier” <w_lanier@pacbeli.net>, "Richard A.
<kimo@webnetic.net> To Knee™ <rak(408@earthlink.net>, "Erica Craven™

y . <elc@irolaw.com>, "Doug Comstock™
09/20/2007 11:05 AM cc “Allen Grossman™ <grossman356@mac comz>

bee
RE: As per your suggestion - Specific ]énguage for ravision

Subject of Chapter 67

Why PDF? Formats change - why not ODF or XML {Open formats) for example. 1think the
particular format should not be legislated.

From: Wayne Lanier [mailto:w_lanier@pacbell.net]
Sent: Sunday, September 23, 2007 5:36 PM
To: Richard A. Knee; Erica Craven; Doug Comstock; Members of SOTF
Cc: Allen Grossrnan; Kimo Crossman
Subject: As per your suggestion - Specxﬁc language for ravision of Chapter 67

As per your suggestwn Thave prowded here an attempt to capture the sense of "Maintain
Sunshine Ordinance Task Force [SOTF] Orders of Determinations as readily-available
Public Records such that prior Orders of Determination may serve as precedent in resolution
of future complaints.”

1 have attached a PDF copy of a WORD document, in which I emplojred the "Track Changes"
feature to show how the original language of one section of Chapter 67.34(d)(¢) [with other
recommendations shown] might be changed in a simple and direct manner.

Below is copied the revision without the tracking:

Section 67.34. THE SUNSHINE-ORDINANCE TASK-FORCE-COMMISSION FOR
OPEN GOVERNMENT '

(d) The Task-Force Commission shall conduct administrative hearings on complaints of
alleged violations of the public meeting or public records provisions of the Ordinance, violations
of the California Public Records Act, or the Brown Act. The Task-Feree Commission may issuc
Orders of Determination following the hearing on a particular complaint. An Order of
Determination finding a violation of the Ordinance, the California Public Records Act or the
Brown Act shall be evidence of such violation in any other administrative or judicial proceeding.
An Order of Determination may also recommend actions required to remedy 2 violation of
the ordinance, the California Public Records Act or the Brown Act. All Orders of
Determination shall be published in Portable Document Format [PDF] in 2 readily
available searchieable public database, indexed according to sections of Chapter 67. All
Orders of Determination, in addition to citing violations found, shall contain a brief
summary of claims made by the complamant(s) and claims made by the defendant entity.
Orders of Determination may, at the desecration of the Fask Foree COMMISSION, cite by
complaint number previous Orders of Determination as precedent for decisions.

(e) Inthe event that the Fask-Foree Commission issues an Order of
Determination finding that any entity covered by the Open Government Ordinance
violated the Ordinance in handling public meetings or release of public records, or
recommends a remedy for such violation, the Fask-Feree Commission may require
that entity to schedule at its next regularly scheduled meeting the Order of

Determination for its discussion and response.
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Here T have included changes proposed to the Board of Supervisors,

-—Shown below is the previous change suggested----

SEC. 67.29-7. CORRESPONDENCE AND RECORDS SHALL BE MAINTAINED.

(a) The Mayor and all Department Heads shall maintain by controlled written instructions all
records, documents, and correspondence, in a manner assuring preservation and recovery in the
event of disaster or other loss. Such records shall includs, but not be limited to letters, e-mails,
drafis, memoranda, invoices, reports; and proposals; and shall be disclosed in accordance with

this ordinance.

Regards,

Wayne Lanier, PhD <w_lanier@pacbell.net>
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<w_lanier@pachell.net> To <rak0408@earthlink.net>, "Erica Craven”
09/26/2007 05:41 PM cc :gllge%) Iéc;lg:vs;%nsﬁ <g?g:§mca?1r§§tsaéﬁac come
bce
Subject RE: As par your suggestion - Specific langtiage for revision

of Chapter 67

Normally, I would agree that legislating formats can cause problers as new technology develops.

Portable Document Format, however, is likely to be with us for awhile. For the simple reason
that it was actually designed to be, and only to be, a record format, with many features lacking in
other formats, facility for very wide cross—piatform use, i8 quite robust, and is now very widely
used.

Extensible Markup Langnage [XML), on the other hand, is one of a wide varisty of’
open-source markup langnages that are still specialized languages and not widely used or

_ understood by most ordinary, non-computer folks. As an example, I invite all the other folks on

this copy-thread to click on the blue bold underlined tsxt above, go fo the Wikipedia page on
XML, read the entire page, and report back to Kimo on how much of it made sense to them
[particularly the syntax bit - T use this syntax in composing my BLOG site pieces and it still gives
me the willies...!].

The great advantage of PDF is that just about anyone can create a PDF file, even sign it
clectronically, and for most users, that file is difficult to change or corrupt. Yes, PDF files can be
messed about by a skilled user, but it usually leaves obvious tracks. Word files, Bxcel files, text
files, eic. , can be easily corrupted accidently, as well as intentionally.

Some other document format systems are very good, it is just that they are not in such common
use. A more "generic" way of writing the change might be technically better, but I suspect that a
long paragraph spent on capturing the essential advantages of PDF, without specifying PDF
itself, would doom the change.

We very badly need to have the SOTF Determinations available on the Internet in readily
available form, indexed in some simple manner [such as by relevant sections of Chapter 67], and
available for use in precedent citations.

I sec this as a "next step™ in the evolution or maturation of SOTF. At present, I sense two
competing directions: SOTF as a sort of referee urging folks to come togethér and work out
request problems; and, SOTF as a deliberative body interpreting Sunshine law.

1 think the first direction is a deadly trap, leading to a trivialized SOTF. No doubt some-
complaints do arise from misunderstandings. Mostly, however, I see complaints arising from
failure to understand Chapter 67 or the Sunshine Amendment to the Constitution; from failure fo
understand technical issues that are part of a Sunshine Request; from failure to understand

* responsibilities laid out in Chapter 67, or, with distibingly high frequency, simple willful

obstnlctlon resulting from fear of open government.

The second direction, that of interpretation of Sunshine law, is part of Democracy maturing. Part
of maturation occurs when new freedoms become settled law. If this seems high-flown when
applied to San Francisco Code, the SOTF, and Sunshine rights, just remember that the Supreme
Court began an a circuit court [one problem in finding Justices to serve was the need to ride

Wayne Lanier - "Kimo Crossman® <kimo@webnetic.nat>, "Richard A. Knse"
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"Richard A. Kneg" Administrator <sotf@sfgov.org>, "Woife Bruce" -

<rak0408@earthiink.net> 0 pruce@brucewolie.nst>
09/30/2007 01:17 AM cc
Please respond to bee

rak0408@earthiink.net

Fwd: RE: As peryour suggésﬁon - Specific language for

Subject revision of Chgmerﬁ?

——————— Forwarded message =------- :

From: "Wayne Lanier" <w_lanier@pacbell.net>

To: "Kimo Crossman' <kimo@webnetic.net>, "Richard A. Knee"
<rak0408@earthlink.net>, "Erica Craven” celc@lrolaw.coms, "Doug Comstock"
<Dougcoms@aol . com>

Cc: "Allen Srossman” <grossmanibé@umac.com>

Subject: RE: As per your suggestion - specific language for revision of
Chapter &7 :

Date: Sat, 29 Sep 2007 21:45:33 -0700

Ovooco...! This iz fun.

Emacs!

Click on the ODF URL provided by Kimo below,
instead of c¢licking on my XML URL embedded in my
post. Read all about ODF. Then report back to
Kimo about your understanding of that stuff...!

Realize that T admit, candidly, that Kimo 1s

entirely right about the format and entirely

right about XML code. It's great stuff. I use

it to make my .
<http://arch.ced.berkeley.edu/kap2/php/Hidden_Ecclogies/>Hidden
Ecologies BLOG.

If you click on my Blue Underlined Bold type in

the ahove sentence, you will see that the BLCG

looks reasonably nice [if, perhaps, boringl, .
rhanks to XML [actually, a slight variant, but nevermind] .

I sweated and slaved over «<frame> and </fname>
[usually, I forgot the second ome, or accidently
stuck it somewhere else, or left out the not = / so everything was frame].

Actually, I was usually interested in bold

[<strong> and </strong>] or italics
[<em><gtrong>Beggiatoa</strong></em»] or

beginning and end of "insert Youtube video™

[<object width="425" height="350"><param

name="movie" .
value:“http://www.youtube.com/v/uDg4qA4Nk7Y“><fparam><embed
src;“http://www.youtubé.com/v/uDg4qA4Nk7Y“
type="application/x-shockwave-flash” width="425"
height="350"></embed></object>] or vsize of photomicrograph", etc.

And, I can tell you honestly, that I could write
the BLOG without using the code - except for some
glitches - betause of a WISIWIG ’
enablement. Unfortunately, it is actually easier
to use the code because of the few

glitches. Well, that's the price of progress.

seriously, however, who knows what new
technologies will be available a few years from
now. Tt is impossible to write technical code that will last.
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"Kimo Crossman® "Wayne Lanier" <w_lanier@pacbell.net>, "Richard A.

<kimo@webnetic.net> To Knee"™ <rak0408@earthiink.net>, "Erica Craven™
<elc@lrolaw.com>, "Doug Comsteck™
08/29/2007 06:07 PM cc “Allen Grossman™ <grossman356@mac com=>-
bee

RE: As per your suggestion - Specific language for revision

Subject of Chapter 67

Responding to the PDF guestion - not the other points Dr. Lanier makes. OpenDocument
format (ODF) Is a growing standard which uses XML to provide context to the informationina
document with gives the semantic meaning 1o the data for example instead of saying “Wayne
Lainer” as in a PDF it can store in formats fike:

<fname> Wayne </fname> <Iname> Lanier </lname> -

providing this contextual information allows search engines and humans to query information
much more effeciively. ‘

Also PDF’s strip all metadata on the original document where ODF can preserve it. Also ODF
does support digital signing which would indicate tampering of the document. Many
governments and standards bodies are considering adopting this approach. There is no need
for a user to understand all this complexity - it is hidden by the apphcatlon the user just chooses

to do a File Save as ODF.

http:flen. Wikigedia org/wiki/OpenDocument

Maybe the Taskforce can adopt the Order of Determination PDF file format as a procedurefrute
rather than bylaw or legislation to allow easy updates in the future-if ODF continues with it’s
momentum,

As long as the taskforce is an advisory body of the people for the people - which has sericus
advantages because lawyers are kept out of the proceedings - as soon as sanctions are allowed
that will change everything - then ex-parte communications will be disallowed, discovery, &
lawyers will come to represent their clisnts and the cost and work of the taskforce will
significantly increase - and probably the Public will lose more of their cases and the membership
qualifications of the Taskforce would have to change.

- Another option would be to replace the Taskforce with outside council which would make rulings. - '

I think strengthening what the Ethics Commission and DA have to do with referrals and adding
transparency to that process is a better solution since they are already designed to deal with

sanctions.

Nonetheless ! agree that the Orders of Determination should be posted online - there is a small
chance that recalcitrant departments will back down if shown relevant rulings.

I think tying departments budgets to Sunshine compliance and requiring the Mayor to personally
approve any withholding of information would be good levers.

From: Wayne Lanier [mailto:w_lanier@pacbell.net]

Sent: Saturday, September 28, 2007 5:41 PM

To: Kimo Crossman; 'Richard A. Knee'; Erica Craven’; ‘Doug Comstock’; ‘Members of SOTF
Cc: 'Allen Grossman’

Subject: RE: As per your suggestion - Spemﬁc language for revision of Chapter 67

Normally, I would agree that leglslatmg formats can cause problems as new technology develops.

Portable Document Format, however, is likely to be with us for awhile.” For the simple reason
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Wayne Lanier Richard Knee <rak0408@earthlink.net>, Kimo Crossman

<w_lanier@pacbell.nst> . To <kimo@wehnetic.net>, Erica Craven <elc@Irolaw.com>,
. - Doug Comstoek <Dougcoms@aol.com>, Members of SOTF
09/30/2007 12:04 PM Allen Grossman <grossman3b8@mac.com>, Bruce Wolfe

ce MSW <sotf@brucewolfe.net>

bee

Re: As per your suggestion - Specific language for revision of

Subject Chapler 67

Oops...!

Actually, in my last post to Kimo, I deleted the Members of SOTF because I thought there would
be neither interest in or patience with such a technical exchange. My apologies. Iam replying
heré with the essence so as fo include the members and Bruce Wolfe. '

1. My real interest is in what Kimo referred to as "...the other points...". Specifically, the part
captured in the copies of previous posts appended below, shown in larger bold type, and
beginning with the senience: We very badly need to have the SOTF Determinations available
on the Internet in readily available form, indexed in some simple manner [such as by
relevant sections of Chapter 67)], and available for use in precedent citations.

2. Kimo is quite correct about other, possibly better, formats for the "...readily available form..." -
in spite of my teasing him over the difficulty of using XML languages. The point stands,
however, that Portable Document Format [PDF] was specifically designed for the required
documentation purpose, meets the requirements, is easily understood, and is very widely used.

I feel an urgency in accomplishing the task stated in bold type above and expanded in the bold

type previous copy chained below. The Sunshine Ordinance has a buili-in "self correcting”
feature, being exercised by the Task Force now, that will enable changes to be made in response

to technical improvements,

3. The Sunshine Ordinance is recent. It is also a remarkably complex and subtle document.
SOTF, as an institution, is still evolving, Although we cherish a view of democracy as flowing
from the pen of founding genius, reality is much more prosaic: Democratic institutions change
and grow in response to the aggregate interaction of many people dealing with the evenis and
conflicts of daily life. In the few years over which I have followed the actions of SOTF and
during the year in which I have appeared before SOTF, I have seen this change and growth. It
begs 1o be captured as a living and available record, so that yesterday's Orders of Determination

may inform tomorrow's.

Wayne Lanier
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"Bruce Wolfe, MEW" " To
<sctfi@brucewolfe.net>

10/01/2007 12:33 AM cc

bee

Subject

Wayne Lanier <w_tanier@pacbell.net>

Richard Knes <rak0408@earthlink.nat>, Kimo Crossman
<kimo@webneatic.net>, Erica Craven <elc@irolaw.com>,
Doug Comstock <Dougcoms@aol.com>, Members of SOTF

Re:.As per your suggestion - Specific language for revision of
Chapter 87

I would suggest looking at the Rent Board's database of determinations, It is an interesting
taxonomy but the software they are using is archiaic. It can be done far better, simpler and with -
"free software w/ source code” {as opposed to 'open source”),

Bruce
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DRAFT FOR DISCUSSION PURPOSES

' Voiding unlawful actions by a policy Body

SEC. 67.35. ENFORCEMENT PROVISIONS.

a) Any person may institute proceedings for injunctive relief, declaratory relief, or writ
of mandate in any court of competent jurisdiction to enforce his or her right to inspect or

-tareceive a copy of any public record or class of public records under this Ordinance or

to enforce his or her right to attend any meeting required under this Ordinance to be open,
or to compel such meeting to be open.

b) Anv person may commence an action by mandamus or infunction for the purpose of

obtaining a judicial determination that an action taken by a policy body in violation of

this Ordinance is null and void under this section. Nothing in this chapter shall be
construed to prevent g policy body from curing or correcting an action challenged
pursuant to this section.

¢) Prior to any action being commenced pursuant to subdivision (b}, the person shall

make a demand of the policy to cure or correct the action alleged to have been taken in
violation of the Ordinance. The demand shall be in writing and clearly describe the

challenged action of the policy body and the nature of the alieged violation.
d) Written demand shall be made within 30 days from the date the action was taken.

- ) Within 30 davs of receipt of the demand. the Qoiicz body shall cure or correct the

challenged action and inform the demanding party in writing of its actions fo cure or

correct or inform the demanding Dartv in writing of its decision not o cure or correct the

challenged action.

f)_If the policy body takes no action within the 30-day period, the inaction shall be
deemed a decision not to cure or correct the challenged action. -

- @) The person who receives notice of the pelicy body's decision not to cure the

challenged action or the policy bady fakes no action within the 30-day period, then the
person could file a complaint with the SOTF who will hold a hearing and determine if the

policy body violated the Ordinance. Should the SOTF find that the policy body violated

the Ordinance, it will send the policy body an Order of Determination and stale its

findings.
h) Should the policy body still take no action to cure the challenged agction, then the

person would then file a mandamus action as stated subsection (b) above,

b) A court shall award costs and reasonable aitorney's fees to the plaintiff person who is
the prevailing party in an action brought to enforce this Ordinance.

¢) If a court finds that action filed pursuant to this section is frivolous, the City and
County may assert its rights to be paid its reasonable attorneys’ fees and costs.

nicodenfias2006\989001 \00012712.d0c
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d) Any persdn may institute proceedings for enforcement and penalties under this act in
any court of competent jurisdiction or before the Ethics Commission if enforcement
action is not taken by a city or state official 40 days after a complaint is filed.

n:\codenflas2006\989061 1100012712 .doe
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f {
"Kimo Crossman” "Erica Craven™ <slc@lrolaw.com>, "Aflen Grossman

<kimo@webnetic.net> To <grossman3S6@mac.com>, "Wayne Lanier”
. ‘ <w_lanier@pacbell.net>, "Doug Lorangsr™
10/05/2007 01:10 PM "Bruce Brugmann® <bruce@s?bg com>, <iim@sfbg.com>,
cc "“Amanda Withereli” <amanda@sfbg.com>, “Steve Jenes“‘
<Steva@sfbg.com>
bee

suggestions to SOTF Compliance and Amendments

Subj .
bject commitiee - Enforcement

I have read the suggestions by Ms. Craven to be discussed on Wednesday and in general | like
them.

http://www.sfgov.org/site/uploadedfiles/sunshine/compliance/materials/101 007item7.pdf

I would like to make a few minor suggestions:

1} Under 67.38'1 would suggest language that would allow the SOTF to require the
Board of Supervisors to have a hearing for any Department or Agency that receives a
Willful Failure/Official Misconduct referral.

2)  1would suggest that the SOTF be requ:red to report io the Board of Supervisors the
Sunshine compliance of every agency that is requesting city funding at the annual
budget process and that the agency be required to provide a written plan to come into full
compliance as part of their budgét submission for review by the Budget Analyst. And
that this information be posted on both the SOTF and agency’s website.

3)  67.34 ¢ | think the intent is that the Orders of Determination be in a PDF
Searchable format and that they be posted on the SOTF websits.

4)  67.34 a, the New American Medra seat is often unfilled - a new qualifi catlon for this
seat should be determined. .

§)  67.37 The one annual Sunshine training session should be in person - not by video,
correspondence or online, by the City Attorney’s office. Those other forms may be
offered for those who cannot attend.

6) The Good Government guide must be updated annually by the C:ty Attorney with
all the relevant SOTF Orders of Determination and local and state rulings which will
determine the advice provided in consuitation with the SOTF.
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kimo <kimo@webnstic.nat> SOTF <soff@sfgov.org>, "Erica Craven” <elc@lrolaw.com>,

Sent by: To "Dougcoms@aol.com” <Dougcoms@aol.com>, "Richard A.
kimocrossman@gmail.com Knee" <rak0408@earthlink net>, "Harrison Sheppard”
: "Islais Whar” <islaiswharf@gmail.com>, "Allen Grossman™
01/10/2008 08:04 AM CC <grossman3S6@mac.com>, "Wayne Lanier”
Please raspond to <w_ilanier@pacbsil.net>, "Peter Warfield"
kimo@webnetic.net bee

QOPS, How 1o enforce SOTF unique Contract Provisions o

Subject prevent bad deals -

SOTF Admin, please add this to the meeting packet for the Compliance and Amendments
Committee regarding suggested changes to the SOTF Ordinance.

Rick Knee, Chair of Compliancé and Amendment Committee and other members:

One of the big arguments for Sunshine is that it can expose back room deals for awarding of
contracts that may not be in the best intersst of the city.

Based on a recent ruling at SOTF, an enforcement flaw has been identified with the wnique
disclosure requirements under SOTF regarding Contracts. '

In 67.24 a 2, a provision is made for a 10 day rule requiring posting of a draft contract before
adoption by a policy body. :

In 67.24 ¢, aprocedure for immediate disclosure of the selection criteria and ratings for bids on
contracts and real-time and 1 week delay of written negotiations and verbal negotiations
respectively are outlined.

Unfortunately there is no enforcement mechanism for SOTF if these procedures are not followed
in neither the current NOR the draft ordinance. In particular, the SOTF does not have the the
ability to require a department to delay submission of a contract to a policy body for approval,.
nor does it have the ability to require a contract that has been approved to be reagendized for
approval or rejection at a later point if these procedures were not followed initially.

1 would request that this unfortunate hole be addressed at the Compliance and Amendments
Commmittee in the very near future. )

Thank you for your consideration.
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kimo <kimo@webnetic.net> SOTF <soH@sfgov.org>, "Erica Craven” <elc@Irolaw.com>,

Sent by: To "DougcomsgPacl.com” <Dougcoms@aol.com>, "Richard A.
kimocrossman@gmait.com Knee” <rak0408@earthlink.net>, "Harrison Sheppard”
: . "slals Wharf" <islaiswharf@gmail.con>, "Allen Grossman”
02/02/2008 10:34 AM tc <grossman3s6@mac.com>, "Wayne Lanier”
Please respond to <w_lanier@pacbell.net>, "Peter Warfield”
kimo@webnetic.net bee '

OOPS, How to enforce SOTF unique Contract Provisions to

Subject prevent bad deals

On Jan 10, 2008 8:04 AM, kimo <kimo(@webnetic.net> wrote:

SOTF Adwmin, please add this io the meeting packet for the Compliance and Amendments
Committee regarding suggested changes to the SOTF Ordinance. '

Rick Knee, Chair of Compliance and Amendment Cornmittes and other members:

One of the big arguments for Sunshine is that it can expoée back room deals for awarding of
contracts that may not be in the best interest of the city.

Based on a recent ruling at SOTF, an enforcement flaw has been identified with the unique
disclosure requirements under SOTF regarding Contracts.

In 67.24 a 2, a provision is made for a 10 day rule requiring posting of a draft contract before
adoption by a policy body.

Tn 67.24 e, a procedure for immediate disclosure of the selection criteria and ratizigs for bids on
contracts and real-time and 1 week delay of written negotiations and verbal negotiations
respectively are outlined.

Unfortunately there is no enforcement mechanism for SOTF if these procedures are not
followed in neither the current NOR the draft ordinance. In particular, the SOTF does not have
the the ability to require a department to delay submission of a contract to a policy body for
approval, nor does it have the ability to require a contract that has been approved to be
reagendized for approval or rejection at a later point if these procedures were not followed

initially.

I would request that this unforfunate hole be addressed at the Compliance and Amendments
Committee in the very near future,

Thank you for your consideration.
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