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AMENDMENTS FOR 2007

REVISED 3/12/2008 by the CAC

ARTICLE IV
POLICY IMPLEMENTATION

Sec. 67.30:34 The Sunshine-Ordinance Task-Feree Sunshine Commission
Sec. 67.3%:35 Responsibility for Administration.

Sec. 67.32:36 Provision of Services to Other Agencies; Sunshine Required.
Sec. 67.33:37 Department Head Declaration.

Sec. 67.34:38 Willful Failure Shall be Official Misconduct.

Sec. 67.3539. Enforcement Provisions.

Sec. 67.36:40 Sunshine Ordinance Supersedes Other Local Laws.

Sec. 67.3741 Severability.
Prohibiting the use of Cell Phone, Pagers and Similar Scund-Producing

Sec. 67TA1. Electrical Devices at and During Public Meetings

SECTION 67.3034. THE SUNSHINE ORDINANCE TASK FORCE-SUNSHINE
COMMISSION |

(a)  There is hereby established a-taskforce-to-be-knewn-as-the Sunshine
Ordinance-Task-Foree-Sunshine Commission consisting of eleven voting members appointed

by the Board of Supervisors. All members must have experience and/or demonstrated
interest in the issues of citizen access and participation in local government. Two members
shall be appointed from individuals whose names have been submitted by the local chapter of
the Society of Professional Journalists, one of whom shall be an attorney and one of whom
shall be a local journalist. One member shall be appointed from the press or electronic media.
One member shafl be appdinted from individuals whose names have been submitted by the |
local chapter of the League of Women Voters. Four members shall be members of the public

who have demonstrated interest in or have experience in the issues of citizen access and
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AMENDMENTS FOR 2007

REVISED 3/12/2008 by the CAC

participation in local government. Two members shall be members of the public experienced

in consumeradvescacyobtaining public information from government agencies. One member
shall be a journalist from a raczal/ethmc—mmonty owned news orgamzatlon and shaII be

Amenca

appointed from individuals whose names have been submitted by New
Media. —APaH—tnm&the—task—feFee—The The taskforee-COMMISSION shall include at least one

member who shall be a member of the public with a disability that meets the definition of

d_isabted under the Federal Americans with Disabilities Act and ¥ ' sically-h
agd;who has demonstrated interest in citizen access and participation in local government.
The Mayor or his or her designee, and the Clerk of the Board of Supervisdrs or his or her -

designee, and a designated representative of the Youth Commission, shall serve as non-

voting members of the taskforee- COMMISSION. The City Attorney shall serve as legal
advisor to the taskforce COMMISSION. The Sunshine-Ordinance-Task-Force-COMMISSION

shall, at its request, have assigned to in-it an attorney from within-the City Attorney's Office or

other appropriate City Officeoffice, who is experienced and well informed in public-access law

matters. This attorney shall serve solely as a legal advisor and advocate to the Task-Force

COMMISSION and an ethical wall will be maintained between the work of this attorney on

behalf of the Task-Ferce- COMMISSION and any person or Office-office that the Task-Force

COMMISSION determines may have a conflict of interest with regard to the matters being

handled by the attorney. |

(b)  The termof each appo.intive member shall be two years-unless-earlierremoved
by—theLBeardref—Suﬁewiser.Aln the event of-such-remevalorinthe-eventa vacancy otherwise
occurs during the term of office of any appointive member, a successor shall be appointed for
the unexpired term of the office vacated in a manner similar to that described herein for the

initial members. The task-feree-COMMISSION shall elect a chair_and vice chair from among
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AMENDMENTS FOR 2007

REVISED 3/12/2008 by the CAC

- its appointive members. The term of office as for the chair and vice chair shall be one year.

Members of the taskferce-COMMISSION shall serve without compensation.
(c)  The task-feree-COMMISSION shall advise the Board of Supervisors and-provide

inforrmationto-other Gty depariments-, the office of the mayor and other City departments on
apprcpriate ways in which to implement this chapter. The taskferce-COMMISSION shall

develop appropriate goals to ensure practical and timely implementation of this chapter. The

task force COMMISSION shall propose to the Board of Supervisors amendments to this

chapter and solicit advice from City officials, employees and members of the public on ways to

improved the Ordinance. The fask-foree-COMMISSION shall report to the Board of

Supervisors at least once annually on any practical or policy problems encountered in the

administration of this chapter. The Task-Forece-COMMISSION shall receive and review the

annual reports of the Supervisor(s) of Public Records and Public Forums, and may request

additional reports or information as it deems necessary. The FaskForce-COMMISSION shall | |

is empowered to make referrals to a municipal office or any other appropriate body or official

including the District Attorney or the State Attorney General with enforcement power under

~ this ordinance or under the California Public Records Act and the Brown Act whenever it

concludes that any person has violated any provisions of this ordinance or the Acts. The task

Eorce-COMMISSION shall, from time to time as it sees fit, issue public reports evaluating

compliance with this ordinance and related California laws by the City or any

Departmentdepartment, Officeoffice, or Official-official thereof.
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ISubsection 67.30 (d), (e). (f), and

() were moved to new Section 67.351

£ thi(d) The Task-Force-COMMISSION shall approve by-laws specifying a

general schedule for meetings, requirements for attendance by TFask-Foree-COMMISSION

members, and proced'ures and criteria for removing members for non-attendance.

{e-thle) ___In addition to the powers specified-above, the Task-Force-COMMISSION

shall possess such powers as the Board of Supervisors may confer upon it by ordinance or as

the People of San Francisco shall confer upon it by initiative. (Added by Ord. 265-93, App.
8/18/93; amended by Ord. 118-94, App. 3/18/94; Ord. 432-94, App. 12/30/94; Ord. 287-96,

App. 7/12/96; Ord. 198-98, App. 6/19/98; 387-98, App. 12/24/98; Proposition G, 11/2/99)

SECTION 67.35. HEARINGS AND ORDERS OF DETERMINATION.

(a) The COMMISSION shall conduct administrative hearings on complaints of

alleged violations of the public meeting or public records provisions of the Ordinance,

violations of the California Public Records Act, or the Brown Act. The COMMISSION may

issue Orders of Determination following the hearing on a particular complaint. An Order of

Deterrﬁination finding a violation of the Ordinance, the California Public Records Act or the

Brown Act shall be evidence of such violation in any other administrative or judicial

proceeding, and factual findings made during the hearing shall be reviewed for abuse of

discretion.

(b) In the event that the COMMISSION issues an Order of Determination finding

that any person or entity covered by the Sunshine Ordinance violated the Ordinance in

handling public meetings or release of public records, the COMMISSION may require the

governing entity to which the person or entity who has violated the ordinance reports to
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AMENDMENTS FOR 2007

REVISED 3/12/2008 by the CAC

schedule at the governing entity’s next reqularly scheduled meeting the Order of

Determination for its discussion and response.

(c) Unless otherwise prohibited by state law or other existing local ordinance, the

COMMISSION may subpoena witnesses, compel their attendance and testimony, administer

oaths and affirmation, take evidence and require by subpoena the production of any books,

papers, records or other items material to the performance of the COMMISSION'S duties or

exercise of its powers.

(d) (1) In the event the COMMISSION finds a serious and willful Violétion of the

Ordinance, the COMMISSION by a two-third vote of the entire body may appoint outside

counsel to prosecute the violation(s) of the Ordinance in the Civil Courts to the exient

permitted by the City Charter.

(2) The amount of expenditure for outside counsel to prosecute these cases shall

be no more than $50,000per fiscal year or a greater amount if authorized by the Board of

Supervisorsr. The COMMISSION shall include it its bylaws selection criteria and oversight of

appointed counsel and expenditures.

SECTION 67.3136. RESPONSIBILITY FOR ADMINISTRATION.

The Mayor shall administer and coordinate the implementation of the provisions of this
chapter for departnients under his or her control—he-Mayeor-shall-administer-and-ceordinate
the-implementation-of the-provisions-of this-chapter and for departments under the control of

" boards and commissions appointed by the Mayor. Elected officers shall administer and

coordinate the implementation of the provisions of this chapter for departments under their

respective control. The Clerk of the Board of Supervisors shall provide afull-time-staff-at least

- one full time staff person-to perform administrative duties for the Suashine-Ordinance Task
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AMENDMENTS FOR 2007
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Foree-Sunshine Commission and to assist any person in gaining access to public meetings or

public information. At least one full time staff person shall be the Administrator of the

COMMISSION and shall have no other duties. The Clerk of the Board of Supervisors shall

provide thatthe staff persons with whatever facilities and equipment are necessary to perform
said-their duties. (Added by Ord. 265-93, App. 8/18/93; amended by Ord. 287-96, App.
7/12/986; Proposition G, 11/2/99)

SECTION 67.3237. PROVISION OF SERVICES TO OTHER AGENCIES; SUNSHINE
REQUIRED.

| {a}t is the policy of the City and County of San Francisco to ensure opportunities for
informed civic participation embodied in this Ordinance to all local, state, regional and federal
agencies and institutions with which it maintains continuing legal and political relationships.
Officers, agents and other representatives of the City shall continually, consistently a.nd
assertively work to seek commitments to enact open meetings, public information and citizen
comment policies by these agencies and institutions, including but not limited to the Presidio
Trust, the San Francisco Unified School District, the San Francisco Community College
District, the San Francisco Transportation Authority, the San Francisco Housing Authority, the
Treasure Island Development Authority, the San Francisco Redevelopment Authority and the

University of California campuses operating within the City. To the extent not expressly

prohibited by law, copies of all written communications with the above identified entities and

any City employee, officer, agents, Ad @Q/_qg representative, shall be accessible as public
records. To the extent not expressly prohibited by law, any meeting of the governing body of
any such agency and institution at which City officers, agents or representatives are present in
their official capacities shall be open to the public, and this provision cannot be waived by any

City officer, agent or representative. The eity-City shall give no subsidy in money, tax
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abatements, land, or services to any private-for profit entity unless that private-entity agrees-in
writingto-provideprovides the eity-City with financial projections (includ'ing profit and loss

figures); and annual audited financial statements for the project or development thereafterfor

the—p;ejeét—&pe&jg_r_ which the subsidy is based-proposed or provided and all such projections

and financial statements shall be public records that must be disclosed. (Added by Proposition

G, 11/2/99)

SECTION 67.3338. -DERARTMENT HEAD-OPEN GOVERNMENT DECLARATION.

All City department heads and all City management employees and all employees or
officials who are required to sign an affidavit of financial interest with the Ethics Commission
shall sign an annual affidavit or declaration stating under penaity of perjury that they have
read the Sunshine Ordinance and have attended or will attend when next offered, a training
session on the Sunshine Ordinance, to be held at least once annually. The affidavit or
declarations shall be maintained by the Ethics Commission and shall be available as a public
record. Annual training shall be provided by the San Francisco City Attorney's Office in
consultation with the with-the-assistance-of-the-Sunshine-Ordinance-Task-Force-Sunshine
Commission, {Added by Proposition G14/2/90All material and training plans shall be

approved by the Sunshine Commission annuaily.

SECTION 67.3439. WILLFUL FAILURE SHALL BE OFFICIAL MISCONDUCT.
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The wiliful failure of any elected-official-department-head;-orothermanagerial-city
empk}yee—tepermn or entity to discharge any duties imposed by the Sunshine Ordinance, the

Brown Act or the California Public Records Act shall be deemed official misconduct. if the

Commission makes a determination that any person or entity has willfully failed to discharge

any duty imposed by the Ordinance then the Commission shall refer with written findings, the

matter to the Ethics Commission, Board of Supervisors, District Attorney, and/or the State

Attorney General for investigation and enforcement as appropriate; -Complaintsinvelving

handled-by the Ethics Commission—(Added by Proposition G, 11/2/99)

SECTION 67.3540. ENFORCEMENT PROVISIONS.

(a) Any person may institute proceedings for injunctive relief, declaratory relief, or writ
of mandate in any court of competent jurisdiction to enforce his or her right to inspect or to
receive a copy of any bubiic record or class of public records under this Ordinance or to
enforce his or her right to attend any meeting required under this Ordinance to be open, or to
compel such meeting to be open. '

(b) A court shall award costs and reasonable attorneys" fees to the plaintiff who is the
prevailing party in an action brought to enforce this Ordinance.

(c) If a court finds that an action filed pursuant to this section is frivolous, the City and
County may assert its rights to be paid its reasonable attorneys" fees and costs.

.(d) Any person may institute proceedings for enforcement and penalties under this act
in any court of competent jurisdiction or before the Ethics Commission if enforcement action is
not taken by a city or state official 40 days after a complaint is filed. (Added by Proposition G,
11/2/99)
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SECTION 67.3641. SUNSHINE ORDINANCE SUPERSEDES OTHER LOCAL LAWS.

The provisions of this Sunshine Ordinance supersede other local laws_including by not

limited to the charter. Whenever a conflict in local law is identified, the requirement which

would result in greater or more expedited public access to public information_and meetings

shall apply. (Added by Proposition G, 11/2/99)

SECTION 67.3742. SEVERABILITY.

The provisions of this chapter are declared to be separate and severable. The invalidity
of any clause, sentence, paragraph, subdivision, section or portion of this chapter, or the
invalidity of the application thereof to any person or circumstances, shall not affect the validity
of the remainder of this chapter, or the validity of its application to other persons or

circumstances. (Added by Ord. 265-93, App. 8/18/93; amended by Proposition G, 11/2/99)

SECTION 67A.1. PROHIBITING THE USE OF CELL PHONES, PAGERS AND SIMILAR
SOUND-PRODUCING ELEGTRICAL DEVICES AT AND DURING PUBLIC MEETINGS.

At and during a public meeting of any policy body governed by the San Francisco
Sunshine Ordinance, the ringing and use of cell phones, pagers and similar sound-producing
electronic devices shall be prohibited. The presiding officer of any public meeting which is
disrupted may order the removelremoval from the meeting room of any person(s) responsible
for the ringing or use of a cell phone, pager, or other similar sound-producing electronic
devices. The presiding 6fficer may allow an expelled person to return to the public meeting
following an agreement by the expelled person to comply with the provisions of this Section. A

warning of the provisions of this Section shall be printed on all meeting agendas, and shall be
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explained at the beginning of each public meeting by the presiding officer. {Added by Ord.

286-00, File No. 001155. App. 12/22/2000)
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TO: Doug Comstcck, Chairman
Sunshine Ordinance Task Force )
' January 10, 2008

FROM: Harrison Sheppard, Mayor’s Appoirmiee
: Sunshine Ordinance Task Force

SUBJECT: Froposed Amendment 1o the Ordinance: Section 67.34 (“The Sunshkine Commiésiou”}

MEMORANDUM

introduction. This memorandum offers comments on the proposed Section 67.34 amendments to the
Ordinance. Most of fhese comrhents are inténded to raise issues I believe need to be resolved by the Task Force,
rather than to state a firm position on the merits of the questions raised; others are trivial corrections to the
proposed text; and a few state policy positions I would personally advocate wrth respect to the issues discussed, I
offer the memorandum for circulation to all Task Force Members.

1. Proposed Section 67.34, The Sunshine Commission

ection {a): Genera! Media Appointents; Section (a) includes a provision carried over
from ﬁze preseni Ordinance requiring appointment to the Commission of “One member...from the press

or elecironit media.” I presume that the absence of any change in this provision Indicates that there has
been no diﬂ“iculﬁy in implementing it. Nevertheless, iis broad language makes it unclear whether such
appoiniment is intended to be restricted to working print or electronic joumnalists, or also to include the
possibility, for example, of appointing members of media management or ownership as well. Should
this be clarified, or is ifs present breadth intended? :

Public Tnterest Advocacy. Section (8) changes the reqmremem for appointment of two
members of the public “experienced in consumer advocacy™ fo members of the public “experienced in
obtaining public information from government agencies.” 1 guestion the meriis of this change. Rather
than adding to general representation of the broad public (“consumer advocate™) interests, this change
may threaten to open Commission seats fo frankly partisan political advocacy. The substantial required
representation of journalists and other media representatives on the Commission already. provides for
membership by individnals “experienced in obtaining public information from government agencies™ --
in the broad public interest of transparency in government and the public’s right and need to know. The
proposed change, bowever, therefore appears to add required seating only for persons who have engaged
in repeated Sunshine requests for purposes not necessarily essentially related o broad public interests, .-
- but; rather, to serve narrower objectives and interests. 1 think it would be usefil fo ask of this proposed
amendment: “What are the likely constituencies other than members of the media who are likely to have
such *experience?’ Is there a risk that these would be political activists with 2 partisan agenda? If so, do
we really want to open the door to making the Commission an obvious instrument of partisan politics in
this way, rather than a body judicially balancing the public inferest in disclosure and production against
governmental claims of privilege or exemption, and encomagmg ﬁ'ankiy partisan admmsﬁ'atmn of the
Ordinance for narrow, self-interested pmposcs‘?”
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Commissjon Atterney. Proposed Section () also provides that the Commission “shall, at its
request, have assigned to it an attorney....who is expenenced in public access law matters.” 1
respectfully suggest that this be amended to require an attorney “who is experienced or well-informed in
public aceess law matters.” 1 make this recommendation in light of the fact, repeatedly demonstrated
in my long government experience, that recent or relatively recent law school graduates are often the
most diligent, conscientions, and industrious employees of a public agency’s legal staff, and the
amendment should not foreclose the possibility of obtaining as its counsel highly capable recent law
graduates with fittle or no former experience in the field. Such law graduates are, in fact, likely to be
able to survey and quickly absorb the relevant body of law that would be helpfial to the Commission in
providing it with well-informed legal connsel.

“Ethical Wall.” As part of the provision just discussed, the pro;;osed Ordinance retains the
requirement that “an ethical wall...be maintained between the work of this attomey...and any person or
office that the Commission determings may have a conflict of interest with regard to the matters being
handled by the attorney.” This provision evidently refefs primarily to contacts between the Commission
attorney and the office of the City Atiorney. In light of my previously expressed view that there isa
critical need for improved relations, and 2 more coordinated legal and policy understanding, between the
Commmission and the office of the City Attomey on Sunshine matters, I am curicus astohowthe
Memmbers of the Task Force presently view the dimensions of this “ethical wall,” and whether it may
operate to preciude productive collegial, or negot:zmve discussions in the public interest between the
appointed Comnnssmn attorney and atiomeys in the City Attorney s Office.

, ‘Subsection (¢): Advice to Board of Supervisors and Mayor. Proposed Section 67.34(c)
prtmdes that “The Commission shall advise the Board of Supervisors and provide information to other
City departments on appropriate ways in which fo implement this chapter.” In light of the provisions of
proposed Section 67.35 (“The Mayor shall administer and coordinate the implementation of the
provisions of this chapter for departments under his or her control”), and the express reference to the
Commission’s advising “other City departments,” it seems to me anomalous that the first sentence of
this subsection does not presently read: “The Commission shall advise the Board of Supervisors and the

" Offigs of the Mayor and provide information fo other City departments on appropriate ways in which fo
impleinent this chapter,” and I respectfully suggest that this change should be made, The Ordinance
should not implicitly presume that the Office of the Mayor is anything other than an ally in the
Commission’s public policy objectives, and his Office should be as much the beneficiary of the
Commission’s advice on implementation of the Ordinance as the Board of Supervisors. As you are
aware, | am a strong proponent for promotion throughout the city government of as collegial a policy as
possible in implementation of the Ordinance, despite the adversarial position to which the Commission
or the Mayor’s Office may sometimes be compelled with respect fo some particular Sunshine requests. ..

Abnse of the Ordinance. I further propose that subsection {c) be modified to read as foows:

“The Commission shall advise the Board of Supervisors and the Office of the Mayor and
~ provide information to other City departments on appropriate ways in which to - '
implement this chapter and prevent, mggate, or remedy its actual or potemiial abuse.”

© Itismy view that the Commission hasa duty, not only o safeguard and advance the right of the '
public to know what their government is doing and has done, but also to be vigilant to the possibility -
that the Ordinance may be used and abused for self-interested purposes conirary to the broader public
interest, pofentially imposing excessively burdensome, avoidable costs upon government operations anf
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San Francisco taxpayers, just as I have al-ways believed it is not only the duty of law enforcement
- ageneies to prosecute alleged offenders, but to operate in the interesis of justice; see, e.g., my opinion
editorial, *When Lawmen Ignore Rule of Law,” San Francisce Chronicle, May 21, 1998.
Subsection (e): Response to Orders of Determination. 1 propose, for clarity’s sake and
grammatical correction, that the latter half of proposed Section 67.34(¢) be amended to read as follows:

“...may require that person or entity...to schedule at the governing entity’s next
regularly scheduled meetmg the Order of detersmnanon for [deletion] dascusswn at such

meeimg and the governing enhgg 8 response.”

Subsection (fi(2): Prosecutena} Budget. 1 propose the following change in the text of this
proposed amendment: )

‘ -“’H:{e amount of expenditure to prosecurte these cases shall be no more than $50,000 per fiscal
year or such greater amount as may be apthorized by the Board of Supervisors.”

Subsectjon {i): Additicnal Legislated Powers: 1 qumtfon the need for the addition of this
amendment provision. It seems to me o be soperfluous. Can it already be otherwise than as the

proposed amendment states?
Respectfully submiited,

Harrison Sheppard
Mayor’s Appointee
SOTF
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67.34 THE SUNSHINE COMMISSION

- (D Upon the Sunshine Commission’s final consideration of the Qrder of -
Determination, it mav issue an order, which.may require the viofator to:

{1) Cease and desist the violation: and or

(2) Release anv documents or Information reguired by law; and or

(3) Pay a monetary penalty to the general fund, and ot

(4) Underao imprisonment in the County jail.

ARRREARAR ******1&*********if*ﬁ**#&‘k#*****#*****ﬁ#*#*&**#*****

The second proposed text combines the proposed 67.38 and 67.39 into
the new 67.38 and separates the Civil recourse provisions to its own

section 67.39,

SECTION 67.38. ENFORCEMENT PROVISIONS

Willful failure shall be official misconduct, The willful failure of any

person or entity io discharae any duties imposed by the Sunshine

Ordinance, the Brown Act or the California Public Records Act shall be

deemed official misconduct.

(a) Anv public officer or emplovee who violates any provision of this
chapter, the Brown Act or the California Public Records Act commits a

noncriminal infraction, punishable by a fine not 10 exceed $1000.

(b) Anv public officer of empliovee who knowingly violates any provision
of this chapter or who persists in a violation as determined at a public
hearina of the Sunshine Commission is subject to suspension and
removal or Impeachment and commits a_misdemeanor punishable by up
1o 1.vear imprisonment and a fine up to $5000 or any higher amount

equal io double the pecuniary gain derived from the offense by the
offender or double the pecuniary loss suffered by the viciim.

(c) The Sunshine Ordinance Commission shall determine the appropriate
punishment for any viplation it finds and shall refer its determination to-
the Fthics Commission, Board of Supervisors, District Attorney, and/or
the State Attorney General for enforcement. -
{d) The Ethics Commission shall be authorized to enforce the decisions of
the Sunshine Commission. It shall impose fines and other sanctions

against violations of the Sunshine Ordinance. :
(e) The Ethics Commission shall, at its nexi regularly schedu%ed mesting
following the adoption of this section, institute methods and schedules of
punishment that will authorize and require the imposition of the

sanctions specified in the orders forwarded to it from the Sunshing
Commission. _

¢f) Failure to impose sanctions against violators of the Sunshine
Ordinance shall be a violation of this Ordinance and shall compel a fine
egual to twice the fine authorized by the Sunshine Commission against
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the original violator that shall be levied upon the official res 6ns;lb e for

its enforcement and it shall be sufficient cause for suspension or removal

of the responsible official.

{g) Anv penalty imposed by this Ordinance shall be borne by the offender

ersonally and shall not be paid out of public funds

SECTION 67.38. CIVIL ENFORCEMENT PROVISIONS.

(a) Any person may institute proceedings for injunctive relief, declaratory
relief, or writ of mandate in any court of competent jurisdiction to
enforce his or her right to inspect or to receive a copy of any public
record or class of public records under this Ordinance or to enforce his or
her right to attend any meeting required under this Ordmance to be
open, or to compel such meeting to be open,

(b) A court shall award costs and reasonable attorneys’ fees to the
plaintiff who is the prevailing party in an action brought to enforce this
‘Ordinarnice.

(¢) if a court finds that an action filed pursuant to this section is frivolous,
the -City and County may assert its rights to be paid its reasonable
attorneys’ fees and costs.

(dy Any person may institute proceedings for enforcement and penalties
under this act in any court of competent jurisdiction or before the Ethics
Commission if enforcement action is not taken by a city or state official
40 days after a complaint is filed. (Added by Proposition G, 11/2/99) .

{e) Any person or entity who knowingly or negligently wo!ates or who

causes another person to violate this chapter, the Brown Act or the
California Public Records Act shall be liable in a civil action brought by’

the City Attorney for an amount up to $5000 per violation or double the

pecuniary gain derived from the offense as well as reasonab!e attorney's
fees.
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- "Erica L. Craveft® . “erica L craven” <slc@lrolaw.com>, Qﬂﬁ@sfgov crg:»,
<glc@lrolaw.com> To <hank.darby@sigov.org>, <emest. llorente@sfgov org>,

09/20/2007 02:15 PM ; <rak(408@earthink.net>
ce <elc@irolaw.com>

bec
Subject Re: ELC's Proposed Revislons to 67,30

Opps - I take it back. Here are the final versions of my proposed revsisions. Forgotto add some
. comments suggested by Dr. Lanier.
Erica

+ ——~-Criginal Message-—-—
From: "Erica L. Craven" <clc@lrolaw.com>

Sent 9/29/2007 4:58:48 PM
To: sotfi@sfpov.org, frank darby@sfgov.org, emest.llorente@sfgov.org, rakﬂ4{)8@earthlmk.net

Ce: ele@lrolaw.com
Subject: ELC's Proposed Revisions to 67.30

Al

Attached are my proposed revisions for 67.30 for the next C&A meeting. Attached in plain text
and as a redline against the current ordinance.

I tried to capture a}l of the proposed revisions approvied last time around and the ones we've
worked through in the past couple of months and then added in exira suggestions ~ mainly to the
enfocement 67,35 section initially drafied by Ernte.

Have a good mesting!

5

 Birica Secton 67.30 Flev 2ELC.dcc. Seclion 67.30 Rev ELC Redine.dac
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SECTION 67.34, THE SUNSHINE COMMISSION

(8)-  There is hereby established 2 Commission to be known as the Sunshine
Commission (“Commission’™) consisting of eleven voting members appointed by the
Board of Supervisors. All members must have expanence and/or demonstrated interest
in the issues of citizen access and participation in local government. Two members shall
be appointed from individuals whose names have been submitted by the local chapter of
the Society of Professional Journalists, one ef whom shall be an attorney and one of
whom shall be a loeal journalist. One member shall be appointed from the press or
electronic media, One member shall be appointed from individuels whose names have
been submitted by the local chapter of the League of Women Voters. Four members
shall be members of the public who have demonstrated interest in or have experience in
the issues of citizen access and participation in local government. Two members shall be
members-of the public experienced in consumer advocacy. One member shall be a '
journalist from & racial/ethnic-minority-owned news organization and shall be appointed
from individuals whose names have been submiited by New America Media. The
Commission shall include at least one member who shall be a member of the public with
a disability that meets the definition of disahled nader the Federal Americans with
Disabilities Act and who has demonstrated interest in citizen access and participation in
local government. The Mayor or his or her designes, the Clerk of the Board of
Supervisors or his or her designee, and a designated representative of the Youth
Commission, shall serve as non-voting menibers of the Commission. The City Atiorney
shall serve as legal advisor to the Commission. The Commission shall, at its request,
have assigned to it an attorney from within the City Attorney's Office or other appropriate
City office who is experienced in public-access law matters, This atforney shall serve
solely as a legal advisor and advocate to the Commission and an ethical wall will be
maintained between the work of this attorney on behalf of the Commission and amy
person or office that the Commission determines may have a conflict of interest with
regard to the matters being handled by the attorney. -

(b)  Theterm of each appointive member shall be two years, In the event 2
vacaucy oceurs during the term of office of any appointive member, a successor shall be
appointed for the unexpired term of the office vacated in 2 manner similar to that
described herein for the initial members. The Commission shall elect a chair and a vice- -
chair from among its appointive members. The term of office for the chair and vice-chair
shall be one year. Members of the Commission shall serve without compensation:

{€)  The Commission shall advise the Board of Sapervisors and provide
information to other City departments on appropriate ways in which to implement this-
chapter. The Commission shall develop appropriate goals fo ensure practical and timely
implementation of this chapter, The Commtission shall propose to the Board of
Supervisors amendments to this chapter. The Commission shall report to the Board of
Supervisors at least once anmally on any practical or pohcy problems gncountered in the
adimninistration of this chapter. The Commission shall receive and review the annual
reports of the Supervisor(s) of Public Records and Public Forums, and may request
additional reports or information as it deems necessary. The Commission is empowered
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to make referrals to a municipal office or other appropriate body including the District
Attorney or the State Atiorney General with enforcement power under this Ordinance or
ynder the California Public Records Act and the Brown Act whenever it concludes that
any person has violated any provisions of this ordinance or the Acts. The Commission
shall, from time to time as it sees fit, issue public reporis evaluating compliance with this
Ordinance and related California laws by the City or any depariment, office, or official
thereof. : :

(d)  The Commission shal conduct administrative hearings on cornplainis of
alleged viclations of the public meeting or public records provisions of the Ordinance,
violations of the California Pitblic Records Act, or the Brown Act. The Commission may
issue Orders of Determination following the hearing on a particular complaint and, as
necessary, order actions to remedy 2 violation of the Ordinance, California Public
Records Act, or the Brown Act. The Order of Deiermination shall contain a brief
summary of the claims made by the complainant(s) and claims made by the respondent,
and an explanation of the violations found by the Sunshine Commission. All Orders of
Determination shall be posted to the Sunshine Comrmission’s website in portable
document format (PDF) or in another readily accessible and searchable format. The

_posted Orders of Determination shall be indexed by date and cross-indexed according to
‘the Chapier 67 provision violated. An Order of Determination finding a violation of the
Ordinance, the California Public Records Act or the Brown Act shall be evidence of such
violation in any other administrative or judicial proceeding. '

_ {e)  Inthe event that the Commission issues an Order of Determination finding
that any person or emtity covered by the Sunshine Ordinance violated the Ordinance in
handling public meetings or release of public records, the Commission may require that
entity, or the eniity to whom the person who violated the Ordinance reports, fo schedule

* at the entity’s next regularly scheduled meeting the Order of Determination for its

discussion and response. - :

(§  Unless otherwise prohibited by stats law or other existing local ordinance,
the Commission may subpoena witnesses, compel their attendance and testimony,
administer oaths and affirmation, take evidence and require by subpoena the production
of any books, papers, records or other items material to the performance of the
Commission’s duties or exercise of its powers. .

(g8 () Intheevent fhe Commission finds a serious and willful violation
of the Ordinancs, the Commission by a 2/3 vote of the entire body may appoint outside
counsel to prosecute the violation(s) of the Ordinance in the Civil Courts to the extent

pemmitted by the City Charter.

(2)  Theamount of expeﬁditure for outside connsel 1o prosecute these cases

shall be more than $50,000.00 per fiscal year. The Cormmission shall adopt by-laws to
provide oversight of appointed counsel and expenditures under this provision.
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(h)  The Commission shall approve by-laws specifying a general' schedule for
mestings and hearings, requirements for atiendance by Commission members, and -
procedures and criteria for removing members for non-attendance, -

- ® In addition to the powers specified above, the Commission shall possess
suck powers as the Board of Supervisors may confer upon it by ordinance or as the
People of San Francisco shall conferupon it by initiative. [Moved from 67.30(d)]

SECTION 67.35. RESPONSIBILITY FOR ADMINISTRATION. -

The Mayor shall administer and coordinate the implementation of the provisions
of this chapier for departments under his or her control and for departments under the .
conirol of board and commissions appointed by the Mayor. Elected officers shall
administer and coordinate the implementation of the provisions of this chapter for
departments under their respective control. The Clerk of the Board of Supervisors shall
provide at least one full-time staff person to perform administrative dutiss for the
Commission and to assist any person in gaining access to public meetings or public
information. At least one fiull #ime staff person shall be the Administrater of the
Commission and shall have no other duties. The Clerk of the Board of Supervisors shall
provide the staff person(s} with whatever facilities and equipment are necessary to
perform their duties.

SECTION 6736. PROVISION OF SERVICES TO OTHER AGENCIES; SUNSHINE
REQUIRED,

It iz the policy of the City and County of San Francisco to ensure opporfunities for
informed civic participation embodied in this Ordinance to all local, state, regional and
federal agencies and institutions with which it maintains continuing legal and political
relationships. Officers, agents and other representatives of the City shall continually,
~ consistently and assertively work to sesk commitments to enact open meetings, public

information and citizen comment policies by these agencies and institutions, including
but not limited to the Presidio Trust, the San Francisco Unified School District, the San
Francisco Commmmity College District, the San Francisco Transportation Authority, the
San Francisco Housing Authority, the Treasure Island Development Autherity, the San
Francisco Redevelopment Authority and the University of Califomia campuses operating
within the City. To the extent not expressly prohibited by law, copies of all written
communications with the above identified entities and any City employes, officer, agents,
and/or representative, shall be accessible as public records. To the extent not expressly
prohibited by law, any meeting of the governing body of any such agency and institution
at which City officers, agents or representatives are present in their official capacities
shall be open 1o the public, and this provision carmot be waived by any City officer, agent
‘or representative.  The City shall give no subsidy in money, fax abatements, land, or
services to any for-profit entity unless that entity provides the City with financial
projections (including profit and loss fipures) and annual andited financial statements for
the project or development for Which the subsidy is proposed or provided and all such
projections and financial statements shall be public records that must be disclosed.
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SECTION €7.37. SUNSHINE DECLARATION.

All City department heads and all City management employees and all employess
ot officials who are required to sign an affidavit of financial imterest with the Ethics
Commission shall sign an anral affidavit or dsclaration stating under penalty of perjury
that they have read the Sunshine Ordinance and have attended or will attend when next
offered, a training session on the Sunshine Ordianance, to be held at least once annually,
The affidavit or declarations shalt be maintained by the Ethics Commission and shall be -
available a5 a public record. Annual fraining shall be provided by the San Prancisco City

Attorney's Office in consultation with the Sunshine Commission.

SECTION 67.38, WILLFUL FAILURE SHALL BE OFFICIAL MISCONDUCT.

The willful failure of any person or entity to discharge any duties imposed by the
Sunshine Ordinance, the Brown Act or the California Public Records At shall be
deemed official misconduct. Complaints involving allegations of wiliful violations of
this Ordinance, the Brown Act or the California Public Records Act by efected officials
or department heads of the City and County of San Francisco shall be handled by the
Fihics Commission and may also be referred to the Board of Supervisors, District
Aitorney or the State Attorney General for investigation and enforcement.

-SECTION 67.39, ENFORCEMENT PROVISIONS.

{2) Any person may commence proceedings for injunctive relief, declaratory
relief, or writ of mandaie in any court of competent jurisdiction to enforee his or herright
to fnspect of to receive a copy of any public record or class of public records under this
Ordinance or to enforce his or her right to attend any meeting required under this
Ordinance to bé open, or to comipe! such meeting to be open. Filing a complaini with the
Sunshine Commission or exhausting the Commission complaint and hearing procedures
is not a prerequisite to filing an action under this subsection.

(b) Any person may commence proceedings for inmjunctive relief, declaratory
relief, or writ of mandate in any court of competent jurisdiction for purposes of obtaining
a judicial determination that an action taken by a policy body in violation of this
Ordinance is mull and void under this section, Nothing in this chapter shall be construed
to prevent a policy body from curing or correcting an action challenged pursuant to this

secton.

~ {c) Prior to any action being commenced pursuant to subsection (b}, the person
shall make a demand of the policy body to cure or correct the action alleged to have been
taken in violation of the Ordinance. The demand shall be in writing and clearly describe
the challenged action of the policy body and the naturs of the alleged violation. '

(i) Written deménd shall be mads within 30 days from the date the action
wastaken. ' .-
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(i) Within 30 days of receipt of the demand, the policy body shall cure or
comect the challenged action and inform the complainant in writing of its actions to cure
or correct or informn the complainant in writing of its decision not fo cure or correct the
challenged action. - '

(ifi) Ifthe policy body takes no action within the 30-day period, the
inaction shall be deemed a decision not to cure or cotrect the challenged action.
. (iv) The complainant who receives notice of the policy body’s decision
~ ot to curs the challenged action, or if the policy body takes no action within the 30-day
period, may file a complaint with the Sunshine Commission. After the completion of the
Cormmission’s cormplaint and hearing procedires, if the Sunshine Commission finds that
the policy body violated the Ordinance, then the complainant may commence an action
pursuant to subsection (b). The Sunshine Commission shall not have authority to void
an action of a public body, but filing a conplaint and exhausting the Commission’s
complaint and hearing procedures is a prerequisite to fiting an action under subsection

().

(1) A court shall award costs and reasonable attomeys’ fees to the plaintiff if that
person of entity is the prevailing party in an action brought to enforce this Ordmance.

(1) ¥ a conrt finds that an action filed pursuant to this section is frivolous, the City
and County may assert ifs rights to be paid iis reasonable attorneys’ fees and costs.

_ (3) Any person may institute procesdings for enforcement and penalties imder this
Ordinance before the Bthics Commission if 60 days afier an Order of Determination was
issued by Sunshine Commission, the City department, official, bedy or employee has not
complied with the Order of Determination. : ' |

SECTION 67.40 SUNSHINR ORDINANCE SUPERSEDES OTHER LOCAL LAWS,

The provisions of this Sunshine Ordinance supersede other local laws. Whenever
a conflict in local law is identified, the requirement which would result in greater or more

expedited public access to public information shall apply.
SECTION 67.41. SEVERABILITY.

The provisions of this chapter are declared to be separate and severable. The
invalidity of amy clause, sentence, paragraph, subdivision, ssction or portion of this
chapter, or the invalidity of the application thereof to any person or circumstances, shail
- ot affect the validity of the remainder of this chapter, or the validity of its application to
other persons or circumstances.

SECTION 67A.1. PROHIBITING THE USE OF CELL PHONES, PAGE_RS AND
STIMILAR SOUND-PRODUCING ELECTRICAL DEVICES AT AND DURING

PUBLIC MEETINGS.
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At and during a public meeting of any policy body governed by the San Francisco
Sunshine Ordinance, the ringing and use of cell phones, pagers and similar sound-
producing electronic devices shall be prohibited. The presiding officer of any public
meeting which is disrupted may order the removal from the mesting room of any
person(s) responsible for the ringing or use of 2 cell phone, pager, or other similar sound-
producing electronic devices. The presiding officer may allow an expelied person to
return to the public meeting following an agreement by the expelled person fo comply
with the provisions of this Section. A warning of the provisions of this Section shall be -
printed on alt meeting agendas, and shall be explained at the begiming of sach public
meeting by the presiding officer.
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SEC-SECTION 67.30:34, THE SUNSH}NEQP:Q-}NANGE—MSK
FORCE.COMMISSION

: {a)-___There is hereby estabhshed a %ask#e;ee-Comnnssnon fo be known as the
Sunshine OrdinanceTask-FereeCommission (“Commission™) consisting of eleven
voting members appointed by the Board of Supervisors. All members must have
experience and/or demonstrated interest in the issues of citizen access and participation in
local government.. Two members shall be appointed from individuals whose names have
been submitted by the local chapter of the Society of Professional Jowrnalists, one of
whom ghall be an attorney and one of whom shall be a local journalist, One member
shall be appointed from the press or electronic media  One member shall be appoinied
from individuals whose names have been submitted by the local chapter of the League of
Women Voters, Four members shall be members of the public who have demonstrated ]
interest in or have experience in the issnes of citizen access and participation in local
government. . Two members shall be members of the public experienced in copsumer
advacacy._ One member shall be a journalist from a racial/ethnic-minority-owned news
organization and-shall be appointed from individuals whose names have been submitied
by New CaliforsiaAmerica Media. At-all-imes-the-taskferce The Commission shall
include at lsast one member who shall be a member of the public whe-is-physically
- ‘handicapped-and-with a disability that meets the definition of disabled under the
Federal Americans with Disabilities Act and who has demonstrated interest in citizen
access and participation in local government. The Mayor or his or her designes, and-the
Clerk of the Board of Supervisors or kis or her designee, and a degipnatéd representative
of the Youth Commission, shall serve as non-voting members of the task
_foree.Commission. The City Attorney shall serve as legal advisor to the task :

foree-Commission. The Sunshine-Ordinanse-Fask-ForeeCommission shall, at its
request, have assigned to ja-t an attorney from within the City Attorney™s Offics or other
appropriate City Offiee-office who is experienced in public-access law matters. This
attorney shall serve solely as a legal advisor and advocats to the :F&Sk—EQ'FG’BC{)mmlSSIDH
and an ethical wall will be maintained between the work of this attorney on behalf of the
Fask-FereaCommission and any person or Officeoffics that the Task
EorseCommission dstermines may have a conflict of interest with regard fo the matte:s

being handled by the attorney.

(b)-___The term of each appointive member shall be two vears-unloss-sarlier

removed-by-the-Board-of Supendsors. In the svent of such-removalorintheevent

a vacancy otherwise-ocours during the texm of office of any appointive member, 2
successor shall be appointed for the imexpired term of the office vacated in a manner
simailar to that described herein for the initial members, The taskforseCommission shall
elect a chair and a vice-chair from among its appointive members,_ The ferm of office &8
for the chair and vice-chair shall be one year. Members of the taskforceCommission

shall serve without compensation.

- (e} Thetaskferee  The Commission shall advise the Board of Supervisors and |
provide information to other City departments on appropriate ways in which to
implement this chapter,_ The taskforseCommission shall develop appropriate goals to |
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ensure practical and timely implementation of this chapter. The task-forceCommission
shall propose to the Board of Supervisors amendments to this chapter._ The task
forceCornmission shall report to the Board of Supervisors at least once annually on any
practical or policy problems encountered in the administration of this chapter._ The Fask
EoreeCommission shall receive and review the annual reportreports of the
Supervisor{s) of Public Records and Public Forums, and may request additional reports
or information as it deems necessary.—The-Task-Force-shall- The Commission is

empowered to make referrals to a municipal office or other appropriate body jncluding
the District Attorney or the State Attorney General with enforcement power under this

ordinance-Ordinance.or under the California Public Records Act and the Brown Act
whenever it conchudes that any person has violated any provisions of this ordinance or the
Acts._ The TaskForeeCommission shall, from time to time as it sees fit, issue public

© reports evaluating compliance with this ordinanse-Ordinance and related California laws

by the City or any DeparimentOffice-or Offisial-department. office, or official
thereof. : .

The Commission shall conduct administrative hearings on complaints of alleged
iolations of the public meeting or public records provisions of the Ordinance, violations
of the California Public Records Act, or the Brown Act. The Cornmission may issne
Orders of Determination following the hearing on a particular complaint and, as
necessary, order actions fo remedy a violation of the Ordinance, California Public
Records Act, or the Brown Act. The Order of Determmination shall contain & brief
summary of the claims made by the complainani(s) and claims made by the respondent,
nd an explanation of the Violations fornd by the Sunshine Commission. All Orders of
Determination shall be posted to the Sumshine Commission’s website in portable
document format {(PDF) or in another readily accessible and searchable format. The

posted Orders of Determination shall be indgxed by date and cross-indexed according to
the Chapter 67 provision violated. An Order of Determination finding a violation of the

Ordinance, the California Public Records Act or the Brown Act shall be evidence of such
violation in any other administrative or judicial proceeding.
e) In tﬁe gvent that the {'ommission issues an Order of

Determination finding that any person or entity covered by the Sunshine Ordinance
violated the Ordinance in handling public meetings or release of public records, the

Commission may require that entity, or the entity to whom fhe person who violated the
Ordinance reports, to schedule at the entity’s next regnlarly scheduled meeting the Qrder
of Determination for its discussion and response. _

() Unless otherwise prolibited by state law or other existing loeal ordinance,
the Commission mav subpoena witnesses, compel their stiendance and testimony,
administer oaths and affirmation, take evidence ahd require by subpoena the production
of any books, napers, records or other items moaterial 1o the performance of the

Commission’s duties or exercise of its powers.
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() (1) _ Tnthe event the Commission finds a serious and willfil violation
of the Ordinance, the Commission by 2 2/3 vote of the entire body may appoint outside
counsel fo prosecuie the violation(s) of the Ordinance in the Civil Courts to the extent .

permitted by the City Charter,

94} Thé amonnt of e}_{gendinﬁe for outside counsel to prosecute these cases
shall be more than $50.000.00 per fiscal year. The Commission shall adopt by-laws to
provide oversight of appointed counsel and expenditures under this provision,

(h) The Commission shall approve by-laws .spccifyin_g a general schedule for
-meetings and hearings, requirements for atiendance by Task-FereeCommission
members, and procedures and criteria for removing members for non-attendance.

SEGL) In addition to the powers specified aﬁove, the Comraission ghall

possess such powers as the Board of Supervisors may confer upon it by ordinancg or as
the People of San Francisco shall confer npon it by initiative. [Moved from 67.24:30(d}]

SECTION 67.35. RESPONSIBILITY FOR ADMINISTRATION.

The Mayor shall administer and coordinate the implementation of the provisions

of this chapter for depanments under hzs or her controI%Ehe—Mayer—shagadmmﬁieF

i for departments
under the control of board and commissions appomted by ihe Mayor._ Elected officers
shall administer and coordinate the implementation of the provisions of ihis chapter for
departments under their respective control, The Clerk of the Board of Supervisors shall -
provide a-at least one full-time staff person to perform administrative duties for the
Sunshine-Ordinanse-Fask-ForesCommission and to assist any person in gaining

access to public meetings or public information._At least one ffl time staff person shall
be the Adminisirator of the Commission and shall have no other duties. The Clerk of the

Board of Supervisors shall provide thaithe staff person(s) with whatever facﬂmes and
equipment are necessary to perform saidtheir dnties.

SEC.67.30.
SECTION 6736. PROVISION OF SERVICES TO OTHER AGENCIES; SUNSHINE
REQUIRED. .

It is the policy of the City and County of San Francisco to ensure opportunitics for
informed civic participation embodied in this Ordinanee to all local, state, Tegional and

. federal agencies and stitations with which i maintains continuing legal and political

relationships. Officers, agents and other representatives of the City shall continnally,
consistently and assertively work to seek commitments to enact open mestings, public
information and citizen cormment policies by these agencies and instifutions, including
but not limited to the Presidio Trust, the San Francisco Unified School District, the San
Francisco Community College District, the San Francisco Transportation Authority, the
San Francisco Housing Authority, the Treasure Island Development Authority, the San
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" Francisco Redevelopment Authority and the University of California campuses operating
within the City. To the extent not expressly prohibited by law, copies of all written

_ comrumications with the ahove identified entities and any City employes, officer, agenis,’
and/or and-representative, shall be accessible as public records._ To the extent not
expressty prohibited by law, any meeting of the governing body of any such agency and
institution at which City officers, agents or representatives are present in their official -
capacities shall be open to the public, and this provision cannot be waived by any City

- officer, agent or Tepresentative. _ The &ity-City shall give no subsidy in money, tax

" abatements, Jand, or services to any privatefor-profit entity unless that privaie-cnlity
agrees-inwiting to-provideprovides the effy-City with financial projections (including
profit and loss fignres); and annuat audited financial statements for the project
thoreafior-for the projest-uponor development for which the subsidy is based
proposed or srovided and all such projections and financial staiements shall be public

records that must be disclosed.
SECSECTION 67,33-DEPARTMENT HEAD37. SUNSHINE DECLARATION..

All City department heads and all City management employees and all employees
or officials who are required to sign an affidavit of financial interest with the Ethics
" Commission shall sign an annual affidavit or declaration stating under penalty of perjury
' that they have read the Sunshine Ordinance and have attended or will attend when next
offered, a training session on the Sunshine Drdinance0rdianance, 1o be held at least
once gomually. The affidavit or declarations shall be maintained by the Ethics ,
Comnission and shall be available as a public record.  Anmual training shall be provided -
by the San Francisco City Attorney~'s Office in consultation with the assistance-of-the

Sunshine Ordinance-Task-Forse.Commission.

SECTION 67.38. WILLFUL FAILURE SHALL BE OFFICIAL MISCONDUCT.

"The willfol faiture of any €€ iclal; ;
ial et erson or entity to discharge any duties imposed by the
Sunshine Ordinance, the Brown Act or the California Public Records Act shall be
deemed official misconduct, Complaints involving allegations of willful violations of
tiis erdinaneeQrdinsnce, the Brown Act or thethe California Public Records Act by
elected officials or department heads of the City and County of San Francisco shall be
handled by the Bthics Commission and may also be referred to the Board of Supervisars,

District Attorney or the Stafe Attomsy General for invéstigation snd enforcement,
SEC.TION 67.35:39. ENFORCEMENT PROVISIONS. .

.- (a) Any person may instifutecommence proceedings for injunctive relief,
declaratory relief, or writ of mandate in any court of competent jurisdiction to enforce his
or her right to inspect or to receive a copy of any public record or class of public records
under this Ordinance or fo enforce his or her right to attend any mesting required under
this Ordinance to be open, of to compel such meefing to be open._ Filing a complaint
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with the Suns}ame Cormmssmn or exhausung the Commission complaint and heanng
procedures is not a prerequisite to filing an action under this subsection. -

(b} Any person may commence proceedings for injunctive relief, declaratory
relief, or writ of mandate in any court of compstent jurisdiciion for purposes of obiaining
a fudicial determination that an action taken by a policy body in vielation of this

Ordinance is null and void under this section. Nothing in this chanter shall be constrnad.
1o prevent a policy body from curing or correcting an action challenged pursuant to this
section, :

{c) Prior to any action being_commenécd pursnant to subsection (b). the person

shall make a demand of the policy body to curg or correct the action alleged to have been

taken in yiolation of the Ordinance. . The demand shall be in writing and clearly deseribe

the challenged action of the policy body and the nature of the alleged violation.

(i) Written demand shall be made within 30 days from the date the action

was taken.

(i) Within 30 davs of receint of the demand, the policy body shali onre or

corrsct the challenged action and inform the complainant in writing of ifs actions o cure

or_correct or inform the complainant in writing of its decision not to cure or correct the
challenged action.

(iii) Ifthe policy body takes no action within the 30-day period, the

inaction shall be deemed a decision not to cure or correct the challenged action.-

{iv) The complainant who receives notice of the policy body’s decision
not to cure the challenged action, or if the policy body takes no action within the 30-day
period, may file a complaint with the Sunshine Commission, After the complstion of the

Commission’s complaint and hearing procedures, if the Sunshine Commission finds that

the policy body violated the Ordinance, then the complainant mav commence an action
pursuant o subsection {b). The Sunshine Commission shall not have authority to void

an action of a public body, but filing a complaint and exhangting the Commission’s

complaint and hearing procedures is a prereguisite to filing an action vnder subsection

().

(h) A couwrt shall award costs and reasonable atiorneys™’ fees to the plamhff who
if that person or entity is the prevmlmg pariy in an action brought to enforce this
Ordinance. -

{eD) If a court finds that an action filed pursnant to this section is frivolous, the
City and County may assert i righi’s to be paid iis reasonable attomeys™ fees and costs.

{di) Any person may institute proceedings for enforcement and penalties under
this astin-any-cowrtof competentiursdiction-erCOrdinance before the Bthics

. Commission if spforecment-action s notiaken by o chy-or siate officlal 40-60 days
after a-complaintis-filedan Order of Determination was issued by Sunshine -
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Commission. the Citv department, official, body or emplovee has nof complied with the
Order of Detsrmination. _

SEC.SECTION 67 %—SHNSH@NE‘%O SUNSETNR CRDINANCE SUfERSEDES
OTHER LOCAL LAWS. :

The provisions of this Sunshine Ordinance supersede other local Laws. “Whenever |
a conflict in Jocal law is identified, the requirement which would result in greater or more
expedited public access to public information shall apply. |

SEC.TION 67.37-41. SEVERABILITY. _ ' |

Ths provisions of this chapter are declared to be separate and severable. The
invalidity of any clause, sentence, paragraph, subdivision, section or portion of this
chapter, or the invalidity of the application thersof to any person or circurmstances, shall
not affect the validity of the remainder of this chapter, or the validity of its application to

other persons or circumstances.

SEC.TION 67A.1. PROHIBITING THE USE OF CELL PHONES, PAGERS AND |
SIMILAR SOUND-PRODUCING ELECTRICAL DEVICES AT AND DURING

PUBLIC MEETINGS, |

At and during a public meeting of any policy body governed by the San Francisco
Sunshine Ordinance, the ringing and use of cell phones, pagers and similar sound-
producing electronic devices shall be prohibited. The presiding officer of any public
meeting which is disrupted may order the rerreveiremoval from the mesting room of any
person(s) responsible for the ringing or use of a vell phone, pager, or other similar sound-
producing slectronic devices. The presiding officer may allow an expelled person to
return to the public mesting following an agreeinent by the expelled person to conply
with the provisions of this Section. A warning of the provisions of this Section shall be
- printed on all meeting agendas, and shall be explained at the beginning of each public

meeting by the presiding officer,
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SECTION 67.34. MATSSION FOR OPEN

COVERIDMENT

{d} The Pask -Fereoc COMMISSION shall conduct administrative hearings on
complaints of alleged violations of the public mesting or public records
provigions of the Ordinance, violations of the Californis Public Reccrds
Act, or the Brown Act. The Fask-Foree COMMISSION may issue Orders of
Determination following the hearing on a particular complaint, An Order

. of Determination finding a wviolation of the Ozdinance, the California
Public BRecords Act or the Brown Act shall be evidence of such violation in
gny -other administrative or judicial proceeding. BAn Oxder of
Determination may also recommend actions required to remedy a viclation of
the ordinance, the Califormia Public Records Act or the Brown Act. A11
Orders of Detexrmination Shall be published in Portable Document ¥ormat
[EPDF] in a readily available scarcheable public database, indexed ;
according to sections of Chapter 67. All Orders -of Detemmination, in
addition to citing vliolations found, shall contain a brief summary of
claims made by the complainant{s) and claims made by the defendant entity.
Orders ‘of Determination may, a2t the desecxation of the Zesk Yoree
COMMISSION, cite by complaint number previous Orders of Petermination as

precedent for decisions.

(e Inthe evert that-the Tesk Ferce COMMISSTON issues on Order of Determination
finding that any entity covered by the Open Government Ordinance viclated the Ordinance in
handling public meetings or release of public records, or recommends a remedy for such
violation, the FesiFeree COMMISSION may require that entity to schedule at its next
regutarly scheduled meeting the Order of Determination for its discussion and response.
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* "Kimo Crossman” “Wayne Lanier” <w_fanjer@pacbell.nat>, “Richard A.

<kimo@webnetlic.net> To Knee™ <rakD408@earthlinknet>, “Erica Craven™
y . ' <elc@irolaw.com>, “Doug Comstock™
09/29/2007 11:05 AM cc “Allen Grossman™ <grossmeni3bé@mac.coms
beo

RE: As per your suggestion - Specific lénguage for revision

Subject of Chapter &7

Why PDF? Formats change - why not ODF or XML (Open formats) for example. !think the
particular format should not be legistated. :

From: Wayne Lanier [mailto:w_lanier@pacbell.net]

Sent: Sunday, September 23, 2007 5:36 PM

To: Richard A, Knee; Erica Craven; Doug Comstock; Members of SOTF

Cc: Allen Grossman; Komo Crossman .

Subject: As per your suggestion - Specific language for revision of Chapter 67

As per your suggestion, I have provided here an attempt {o capture the sense of "Maintgin
Sunshine Ordinance Task Force [SOTF] Orders of Determinations as readily-available
Public Records such that prior Orders of Determination may serve as precedent in resolution
of future complaints,” :

1 have attached a PDF copy of a WORD document, in which I amplofred the "Track Changes”
feature to show how the original language of one section of Chapter 67.34(d)(e) [with other
recoromendations shown] might be changed in a simple and direct manner.

Relow is copied the revision without the tracking:

Section 67.34. THE SUNSHINE CRDINANCE TASK FORCE-COMMISSTON FOR
OPEN GOVERNMENT '

(d) The FaskFeree Commission shall conduct administrative hearings on complaints of
afleged violations of the public meeting or public records provisions of the Ordinance, violations
of the California Public Records Act, or the Brown Act. The Task-Feree Commission may issue
Orders of Determination following the hearing on a particular complaint. An Order of
Determination finding a violation of the Ordinance, the California Public Records Act or the
Brown Act shall be evidence of such violation in any other administrative or judicial proceeding,
An Order of Determination may also recommend actions required to remedy a violation of
the ordinance, the California Public Records Act or the Brown Act. Al Orders of
Determination-shail be published in Porfable Document Format [PD¥] in 2 readily
available searcheable public database, indexed according to sections of Chapter 67, All
Ordars of Determination, in addition to citing violations found, shall contain a byief
summary of elaims made by the complainant(s) and claims made by the defendant entity.
Orders of Determination may, at the desecration of the Task Foree COMMISSION, cite by
complaint number previous Orders of Determination as precedent for decisions.

(&) Inthe event that the FaskFeree Commission issues an Order of
Determination finding that any entity covered by the Open Government Ordinance
violated the Ordinance in handling public meetings or release of public records, or
recommends a remedy for such viclation, the Teslk-Ferse Commission may require
That entity to schedule at its next regularly scheduled meeting the Order of

Determination for its discussion and response.
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Here I have included changes proposed to the erﬁ of Supervisors,

—Shown bslow is the premous changes suggesied----

SEC. 67.29-7. CORRESPONDENCE AND RECORDS SHALL BE MAINTAINED. _
(a) The Mayor and all Department Heads shall maintain by conirolled written instructions afl
records, documents, and correspondence, in a manner assuring preservation and recovery in the
event of disaster or other loss. Such records shall include, but not be limited to letiers, e-mails,
drafts, memoranda, invoices, reports; and proposals; and shall be disclosed in accordance with

- this ordinance.
Regards,

Wayne Lanier, PhD <w_lanier@pacbeli.net>
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Wayne Lanier - "Kimno Crossman® <k;mo@webna’ac net>, “Richard A, Knee"

<w_lanler@pachell.nel> To <rakD408@earihlink.nst>, "Erica Craven” -
190/ . <gle@irolaw.com>, “'Doug Comstock™ )
0872972007 95'41 M cc “Allen Grossman® <grossman356@mac Lom>
beo
Subject RE: As per your suggestion - Specific langtaga for revision

of Chapter &7

Normally, T would agree that legislating formats can cause problems as new technology develops.
Portable Document Format, however, is Hikely to be with us for awhile. For the simple reason
that it was actnally designed to be, and only to be, 2 record format, with many features lacking in
other formats, facility for very wide cross-p iatfom use, is quite robust, and is now very widely
used.

Extensible Markup Langnage [XML], on the other hand, is one of a wide varisty of
open-source markup langnages that are still specialized langnages and not widely used or

_ undarstood by most ordinary, non-comtputer folks. As an example, Iinvite all the other folks on
this copy-thread to click on the biue bold underlined text above, go to the Wikipedia page on
M1, read the enfire page, and report back to Kimo on how much of it made sense to them
[particularly the syntax bit - I use this syntax in composing my BLOG site picces and it still gives

The' great advantage of PDF is that just ahout anyone can create 2 PDF fils, even sign it
slectronically, and for most users, that file is difficult to change or corrupt. Yes, PDF files can be
messed about by a skilled user, but it usually leaves obvious tracks. Word files, Excel files, text
files, efc. , can be easily corrupted accidently, as well as intentionally,

Some other document format systems are very good, it is just that they are not in such coramon
use. A more "generic” way of writing the change might be technically better, but I suspect that a
long paragraph spent on capturing the essential advantages of PDF, without specifying PDF
itself, would doom the change.

We very badly need 1o have the SOTF Determjnaﬁbﬁs available on the Internet in readity
available form, indexed in some simple manmer [such as by relevant sections of Chapter 67}, and
available for use in precedent citations. _

1 see this 2s 2 "next stepi’ in the evolntion ormamrdtidn of SOTF. At present, I sense two
competing directions: SOTF as a sort of referes urging folks to come together and work out
request problems; and, SOTF as a deliberative body interpreting Sunshine law, )

1 think the first direction is a deadly trap, leading to 2 trivialized SOTF. No doubt some-
complaints do arise from misuhderstandings. Mostly, however, I ses complaints arising fom
failure to understand Chapter 67 or the Sunshine Amendment to the Constitution; from failure fo
understand technical issues that are part of 3 Sunshine Request; from faiture to understand

* responsibilities laid out in Chapter 67; or, with disturbingly high frequency, simple wiliful
obstrnction resulting from fear of open government. :

The second direction, that of mte;pretaﬁon of Sunshine law, is part of Democracy maturing. Part
of maturation occurs when new freedoms become setiled law.  this seems high-flown when
applied to San Francisco Code, the SOTF, and Sunshine rights, just remember that the Supreme
Court began an 2 circuit court [ons problerm in finding Tnstices to serve was the need to ride

a8




Administrator <saif@sfgov.org>, "Wolfe Bruce" ‘

"Richard A. Knee™ T
<rak0408@eerthiink net> ° <brice@brucewoie.net>
09/30/2007 01:47 AM cc

Fleeses respond to bee

rakD408@earhiink.net

Fwd: RE: As per your suggészi on - Specific languags for

Subject | ision of Chepter 67

——————— Forwarded mesgage ~------ .

From: "Wayne Lanier" «<w_lanier@pachell.net>

To: "Kimo Crossman' <kimo@webnetic.net>, "Richard A. Xnee” )
<z=k0408@earthlink.net>, "Erica Craven” <elc@lrolaw.coms, "Doug Comstock®
<Dougcoms@agl . com> _

Cc: YAllen Grossman® <grossman35é@mac .coms

gubject: RE: As per your suggestion - Specific language for revision of
Chapter 67 :

Date: Sat, 29 Sep 2007 2F:45:33 -0700

CGoooso...! 'This is fun.

Emacs!

Click on the ODF URL provided by Kimo below,
ingstead of clicking on my XML URL embedded in my
post. Read all about CDF. Then report back to
Kimo shout your understanding of that stuff...l

Realize that I admit, candidly, that Kimo is

entirely right about the format and entirely

right about XML code. It's great stuff. I use

it to make my . :
<http://arch.ced.berkeley.edu/kap2/php /Hidden Ecolegiss/>Hidden
Ecologies BLOG. ’ .

If you click on my Blue Underlined Bold type in
+he above sentence, you will see that the BLOG
looks reascnably nice [if, perhaps, boringl, -
thanks to XML [actually, a slight variant, but nevermind].

I sweated and slaved over <fpame> and </fnamex>
[usually, I forgot the second one, or accidently .
stuck it somewhere else, or left out the not = / so everything was fname].

Actually, I was usually interested in hold

f<strong> and </strong>] or italics
[<em><strong>Beggiatoa</strong></em>] or

beginning and end of "insert Youtube video”

{<object width=r425" height="350"><param

name='movie? o

value="http:/ /www.youtube . com/v/uDgeqhenk 7Y *»></param><enbed
sre="http://www.youtube. com/v/ubDgegAdNKTY " .
type="application/x-shockwave-flagh® width="4257
height="350"></embed></cbject>] or “size of photomisrographt, stc.

And, I can tell you honestly, that I could write
the BLOG without using the code - except for scme
glitches - betause of a WISIWIG. : ‘ .

enablement. Unfortunately, it is actually easier
to use the code because of the few

glitches. Well, that's the price of pPrograss.

Beriously, however, who knows what new
technologies will be available a few years from
now. It is impossible to write technical code that will last.
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“Kimo Grossman® "Wayne Lanier” <w_lanler@pacbell.net>, "Richard A.

<kimo@webnetic.net> To Knse™ <rsk0408@eanhiink.net>, “Erica Craven™
' <gld@irolaw.com>, “Doug Comstock™
06/26/2007 06:07 PM - ge MAllen Grossman™ <grossman356@mac.com>-
bee

RE: As per your suggestion - Specific language for revision

Subject of Chapter 87

Responding to the PDF guestion - not the other points Dr. Lanier makes. OpenDocument
format (ODF}is a growing standard which uses XML to provide context to the information in a
document with gives the semantic meaning fo the data for sxample instead of saying “Wayne
Lainer” as in a PDF it can store in formats fike: -

<fname> Wayne </iname> <hame> Lanier </lname> -

providing this contextual information allows search engines and humans to query information -

much more effectively,

Also PDF’s strip all metadata on the original document where ODF can preserve it. Also ODF
does support digital signing which would indicate tampering of the document. Many
govemments and standards bodies are considering adopting this approach. Thereisno need
for a user to understand all this complexity - it is hidden by the application, the user just chooses

to do a File Save as ODF. -
ht’tg:!len-Mkigédia.orgjvﬁk!lOpenDocument : '

Maybe the Taskforce can adopt the Order of Determination PDF file format as a procedurs/rule
rather than bylaw or legislation to allow sasy updates in the future-if ODF continues with it's

momentun.

As long as the taskforce is an advisory body of the people for the people - which has serious
advantages because lawyers are kept out of the proceedings - as soon as sanclions are allowed
that will change everything - then ex-parte communications will be disallowed, discovery, &
lawyers will come to represent their clients and the cost and work of the taskforce will
significantly increase - and probably the Public will lose more of their cases and the membership
qualifications of the Taskforce would have 1o change.

- Another option would be to replace the Taskforce with outside council which would make rufings. -

] think strengthening what the Ethics Commission and DA have to do with refervals and adding
transparency to that process is & better solution since they are already designed to deal with

sanctions.

Nonetheless | agree that the Orders of Determination should be posted online - there is & small
chance that recalcitrant departments will back down if shown relevant rulings.

t think tying depariments budgats to Sunshine compliance and requiring the Mayor to nersenally
approve any withholding of information would be good levers.

From:: Wayne Lanier [malito:w_lanier@pacball.net]
Sent: Saturday, September 29, 2007 5:41 PM '
" To: Kimo Crossman; ‘Richard A. Knee'; 'Erlca Craven; ‘Doug Cqmstcdc‘; 'Members of SOTF

€ "Allen Grossman’ . .
Subjects RE: As par your suggestion - Specific language for revision of Chapter 67

Normally, I would agree that legislating formats can canse problems as new technology develops.
Porisble Document Format, however, is likely to be with us for awhile.” For the simple reason
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Wayne Lanier Richard Knee <rak0408@earthlink.net>, Kimo Crossman
<w_lanler@pacbeil.nst> . To <kimo@webnstic.net>, Erlca Craven <elc@irolaw.com>,

- Doug Comstock <Dougeoms@aol coms», Members of SOTF
097302007 12:04 PM Allen Grossman <gro§gman356@mac com>, Bruce Wolfe

MsW <setf@brucewo¥fa net> -

bee :
Re: As per your suggestion- 8 pecrf ic lenguage for revision of

. Subject Chapter 7

Oops...]

Actually, in my last post to Kimo, I deleted the Members of SOTF because I thought there would
be neither interest in or patience with such a technical exchange. My apologies, Tam replying
heré with the essence 5o as fo include the members and Bruce Wolfe.

1. My real interest is in what Kimo referred to as "...the other points...". Specifically, the part
captured in the copies of previous posts appended below, shown in larger bold type, and
beginning with the sentence: We very badly need to have the SOTT Determinations available
on the Internet in readily available form, indexed in some simple manner {such as by
relevant sectiens of Chapter 67}, and available for use in precedent citations.

2. Kimo is quite correct about other, possibly better, formais for the *,..readily availabls form...” -
in spite of my teasing him over the difficulty of using XML languages. The point stands,
however, that Portable Document Format [PDF] was specifically designed for the required
documentation purpose, meets the requirements, is easily understood, and is very widely used.

1 feel an vrgency in accomplishing the task stated in bold type ahove and expanded in the bold
type previous copy chained below. The Sunshine Ordinance has a buili-in "self correcting”
feature, being exercised by the Task Force now, that will enable changes to be made n response

to techmical improvements,

3. The Sunshine Ordinance is recent. It is also aremazkably complex and subtle document.
SOTF, as an institution, is still evolving., Although we cherish a view of democracy as flowing
from the pen of founding genius, reality is much more prosaic: Democratic institutions change
and grow in response to the aggregate interaction of many people dealing with the svents and
conflicts of daz!y life. In the fow years over which I have followed the actions of SOTF and
during the year in Whlch I have appsared before SOTF, I'have seen this change and growth, Tt
begs 1o be captured as a living and available record, so that yesterday's Orders of Determination

may inform tomorrow's.

‘Wayne Lanicr
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"Brucs Wolfe, MEW" 1o Wayne Lanier <w_janisr@pacbellnet>

<sotf@b ’
@srucewoife.nét> Richard Knes <rak0408@earihlink.net>, Kimo Crossman

10/01/2007 12:33 AM cc <kimo@webnstic.net>, Erica Craven <slc@Irolaw.com>, °
Doug Comstock <Dougcoms@acl.com>, Members of SOTF

bee

Subject Re:.As per your suggestion - Specific language for revigion of

Chapter §7

1 would suggest looking at the Rent Board's database of determinations. It is an interesting
taxonomy but the software they ars using is archaic. It can be done far better, simpler and with -
"ree software w/ source code” (as opposed 1o 'open source).

Bruce
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DRAFT FOR DISCUSSION PURPOSES

" Voiding anlawfnl actions by a policy Body

SEC. 67.35. ENFORCEMENT PROVISIONS.

a) Any person may institute proceedings for injunctive relief, declaratory relief, or writ
of mandate in any court of competent jurisdiction to enforce his or her right to inspect or

.10 receive a copy of any public record or class of public records under this Ordinamce or
to enforce his or her right to attend any meeting required under this Ordinance to be open,
or to compel such meeting to be open. .

b)_Any person may commence dn action by mandamus or_infunction for the purpose of

obtaining a judicial determingtion thot an action taken by a policy body in violation of

this Ordinance is mull and yoid under this section. Noshing in this chapter shall be
construed to prevent a policy body from curing or correcting an action challenged

pursuant 1o this section.

¢)_Prior to any action being conmmenced pursuant to subdivision (B), the person shall
make a demand of the policy to cure or correct the action alleged to have been taken in
violation of the Ordinance. The demand shall be in writing ond clearly describe the

challenged action of the policy body and the nature of the alieged violation.

d) Written demand shall be made within 30 days from the date the action was taken,

- &) Within 30 days of receipt of the demand,_the policy body shall cure or correct the
challenged action and inform the demeanding party in writing of its actlons to cure or
correct or inform the demanding party in writine of iis decision not to cyre or correci the

challenged action,

A I the policy bodv z‘a;’ces no action within the 30-day period, the inﬁcﬁo}z shall be
deemed a decision not to cure or correct the challenged action. -

. @) The person who receives notice of the policy body's decision not to cure the

challenged action or the policy body takes no action within the 30-day period, then the
person conld file a complaint with the SOTF who will hold a hearing and determine if the

policy body violated the Ordinance. Should the SOTF find that the policy body vialated
the Qrdinance, #t will send the policy body an Order of Determination and state ifs

findings.

k) Should the policy body still take no actionrto cure the challenged action, then the
person would then file a mandamus gction s stafed subsection (b} above,

b) A court shall award costs and reasonable attorney's fees to the plaintiff person who is
the prevailing party in an action brought to enforce this Ordinance. . ‘

¢) Ifacourt finds that action filed pursnant to this section is fiivolous, the City and
County may assert its rights to be paid ifs reasonable attorneys' fees and costs.

_DAcodenfias200008S00I 10001271 2.doe
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d) Aay persdn ay institute procesdings for enforcement and ties under this act in
any conrt of competent jurisdiction or before the Ethics Commission if enforcement
action is not taken by a city or state official 40 days after a complaint is filed,

n;\cadenﬁasiﬂﬂ&g@m}l 1300012712.doc
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"Kimo Crossman™ "Erica Craven™ <elc@irolaw.com>, “Allen Grossman

<kima@wshnetic.net To <grpssman3sSé@mac.cony>, "Wayne Lanler™
. ‘ <W hnzar@pacbeli nat>, "Doug Lorangst™
10/05/2007 01:10 PM "Bryce Brugmann™ <bmce@sfbg com>, <fim@sfbg.com>,
cc “Amanda Witherslf” <amanda@sfog.com>, “Steve Jones™
<Steva@sfhg.com> ) )
bee

suggestions tu SOTF Compliance and Amendments

Subject commitiee - Enforcement

| have read the suggestions by Ms. Craven to be discussed on Wednesday and in general | like
them, _

hitp:/iwww.sfgov.org/site/uploadediiles/sunshine/complisncel/materials/101007item7. pdf

1would like to make & few minor suggestions:

1}  Under 67.38'1would sugg&st language that wouid allow the SOTF to requ;re the
Board of Supervisors to have a hearing for any Department or Agency that receives &
Willful Failure/Official Misconduct referral.

2) 1would suggest that the SOTF be reqmred toreportio the Board of Supervisors the
Sunshine compliance of every agency that Is requesting city funding at the annual :
budget process and that the agency be required to provide a written plan 1o come into full
compliance as part of their budget submission for review by the Budget Analyst. And
that this information be posied on both the SOTF and agency’s website.

3) 67.34 ¢ linink the intent is that the Orders of Determination be in & PDF
Searchable formal and that they be posted on the SOTF website.

4)  67.34 a, the New American Medla seat Is often unfilled - a new qualifi ca’ﬂon for this
gaat should be determined. .

5}  67.37 The one annual Sunshine Iraining session should be in person - not by video,
correspondence or onling, by the City Attorney’s office.” Those other forms may be
offered for those who cannot attend:

8) The Good Government guide must be updated annually by the C;ty Atiorney with
all the relevant SOTF Orders of Determination and local and state ruiings which will
determine the advice provided in consultation with the SOTF,
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kimo <kimo@wsebnetic.nat> SOTF <soif@sfgov.org>, "Erica Craven” <sle@lrolaw.com>,

S'ent by: . ‘ To "Dougcoms@aol.com” <Dougcoms@aol.cam>, “Richard A.
kimacrossman@gmail.com Knee" <rak0408@earthink.net>, "Harrison Sheppard”
: *Islais Whar” <slaiswharfi@gmail.com=, *Aller Grossman”™
01/10/2008 08:04 AM ce <grossman3S&@mac.com>, "Wayne Lanier”
Please respond to <w_lanies@pachall.net>, "Peter Warkisld"
Kimo@aebnatic.nel bee .
O0CPS, How 1o enforce SOTF unigue Contract Provisions to
Subject
pravent bad deals -

SOTF Admin, please add this to the meeting packet for the Compliance and Améendments
Committee regarding suggested changes to the SOTF Ordinance.

Rick Knee, Chair of Compliance and Amendment Committee and other mermbers:

One of the big arguments for Sunshine is that it can expose back room deals for awarding of
contracts that may not be in the best interest of the city.

Based on a recent ruling at SOTF, an enforcement flaw has been identified with the uniqué
disclostre requirements under SOTF regarding Coniracts. '

Tn67.24 a 2, a provision is made for a 10 day rule requiring posting of a draft contract before
adoption by a policy body. . :

In 67.24 ¢, 2 procedure for immediate disclosure of the selection criteria and ratings for bids on
contracts and real-time and 1 week delay of written negotistions and verbal negotiations
tespectively are outlined.

Unfortunately there is no enforcement mechanism for SOTF if these procedurss are not followed
in neither the corrent NOR the draft ordinance, Fn pariicular, the SOTF does not have the the
ability to require a depariment to delay submission of a contract to 2 policy body for approval,.
nor does it have the ability to require a contract that has been approved to be reagendized for
approval or rejection at  later point if these procedures were not followed initiafly. -

I would request that this unfortimate hole be addressed at the Compliance and Amendmants
" Committse in the very near future. o :

Thank you for your consideration.
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kimo <kimc@webnetic.net> , SOTF <soli@sfgov.org>, "Erica Craven” <sle@lrolaw.com>,

Sentby: To "Dougcomsfacl.com’ <Dougcoms@anl.com>, "Richard A.
kimocressmang@gmak.com Kneg" <rak(408@earthlink.net>, "Harrison Sheppard”
o "slsis WharT <ishiswharf@amail.com>, "Allen Grossmarn™
£2/02/2008 10:34 AM £C . <grossman3dss@mac.com>, "Wayne Lanfer”
Please respond o <w_lanier@pacbel.ngt>, "Peter Warkield”
kimo@webnetic.net bee

OOPS, How to enforee SOTF unique Contract Provisions 1o

Subject prevarnt bad deals

On Jan 10, 2008 8:04 AM, kimo <kimo@webnetic.net> wrote:

SOTF Admin, please add this o the meeting packet for the Compliance and Amendments -
Committee regarding suggested changes to the SOTF Ordinance. '

Rick Knee, Chair of Compliance and Amendment Committee and other members: -

One of the big arguments for Suﬁshine is that it can expoéa back room deals for awarding of |
comniracts that may not be in the best interest of the city.

Based on a recent ruling at SOTF, an enforcement flaw has been identified with the wnigne
disclosnre requirements under SOTF regarding Contracts.

In 67.24 a 2, a provision is made for 4 10 day rule requiring posting of a draft contract before
adoption by a policy body. - .

In 67.24 e, a procedure for immediate disclosurs of the selection criteria and mﬁﬁgs for bids on
contracts and real-time and 1 week delay of written negotiations and verbal negotiations
respectively are outlined. .

Unfortunately there is no enforcement mechanism for SOTF if these procedares are not .
followed in neither the current NOR the draft ordinance. In particuiar, the SOTF does not have
the the ability 1o require a depariment to delay submission of a contract to a policy body for
approval, nor does it have the ability to require a contract that has been approved tobe
reagendized for approval or rejection at a later point if these procedures were not followed

initially.
I would request that this unfortumate hols be addressed at the Compliance and Amendments
Committee in the very near future. '

Thark you for your consideration.
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Allen Grossman To
<grossman356@mac.com>

04/02/2008 03:12 PM ce

bee

Subject

Mr. Darby,

SOTF <sotf@sfgov.org>

"Richard A. Knee" <rak0408@earthlink.net>, Kimo
Crossman <kimo@webnetic.net>

C&A Committee Meeting Aprit 9, 2008

Although there is no agenda yet posted, I assume that Article IV of
the Ordinance Amendments will be on it for discussion.

Please include the two attached Word documents in connection with
the agenda item for that discussion in the package that goes to the

Committee members.
Thank You

Allen Grossman

Memo to C3%A re Attice IV Revision.doc. S0 Amended ARTICLE TWAG Rev) 040208 doc

108




Memorandum to Compliance & Amendments Committee
Re: Grossman proposed Revision of Article IV — Sunshine Ordinance
Date: April 2, 2008

These are some comments intended to explain and raise some issues regarding on the draft revision
of Article IV submitted to the Committee with this Memorandum.

First, I confess that given the chance to “edit” the entire section, I approached the task aggressively
and just could not resist the opportunity to include some semi-substantive changes — as will be

quite evident when you review the revision.
Second, a couple of definitions would help.

For example, why not cover all three public access laws, the Sunshine Ordinance, the CPRA
and the Brown Act in a single definition, such as “Public Access Laws™? This would avoid
having to repeat all three in the various places they are referred to.

If possible, maybe the various “entities” that are covered, such as departments,
offices/officials, agencies, policy bodies and/or passive policy bodies, could be grouped
together under some defined term as often references to more than one are made.

Third, I wonder whether the powers to take testimony under oath, subpoena witnesses, etc. will
stand up, given that the only way to enforce these powers may be by court action and potential
questions such as the right to counsel, the need for available complete transcripts, appeals (where?)
and the like are bound to be raised.

Fourth, while I tried to make enforcement through Ethics more specific, I believe that those
provisions could go further. If it were up to me, I would make the determinations of the Sunshine
Commission binding on Ethics in the absence of a preponderance of evidence (or similar high
standard) provided to Ethics by the respondent; require Ethics to make all files related to these
referred cases fully disclosable public records and conduct an open hearing on every referred case.
It may be possible to include an amendment to the Ethics provisions in the City charter to
incorporate some specific sanctions directed to violations of the Ordinance, or possibly do it in the
new Ordmance by giving those choices to Ethics when matters are referred to Ethics. By shifting
enforcement to Ethics with “teeth”, better compliance should become the norm.

Finally, once the entire amended document is edited and all the various provisions properly
harmonized, undoubtedly there will probably be changes to this Article.
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ARTICLE IV
POLICY IMPLEMENTATION

AMENDMENTS FOR 2007
REVISED 3/12/2008 by the CAC

Grossman Revisions 040208

Sec. 67.34 The Sunshine Commission

Sec. 67.35 Responsibility for Adminisfration.

Sec. 67.36 Provision of Services to Other Agencies; Sunshine Required.
Sec..67.37 Department-HeadOpen Government Declaration.
Sec. 67.38 Héarinqs and Orders of Determination

Sec. 67.3839 Willful Failure Shall be Official Misconduct.

Sec. 67.40 Commission Enforcement Provisions

Sec. 67.3941. Public Enforcement Provisions.

Sec. 67.420 Sunshine Ordinance Supersedes Other Local Laws.
Sec. 67.431  Severability.

Sec. 67A1.

Prohibiting the use of Cell Phone, Pagers and Similar Sound-Producing

[to be moved] Electrical Devices at and During Public Meetings

SECTION 67.34. THE-SUNSHINE COMMISSION

(a)  There is hereby established the_Sunshine Commission, which shall consist

consisting-of eleven voting members appointed by the Board of Supervisors. All members

shall be residents of the City who must-shall have had experience and/or demonstrated

interest in the issues of citizen access and participation in local government. Two members

shall be appointed-from-individuals whose names have been submitted by the local chapter of

the Society of Professional Journalists, one of whom shall be an attorney-member of the

California State Bar and one of whom shali be a local journalist. One member shall be
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AMENDMENTS FOR 2007
REVISED 3/12/2008 by the CAC

- Grossman Revisions 040208

appeinted-an individual from the press or electronic media. One member shall be appeinted
freman individuals whose names-havename has been submitted by the local chapter of the

League of Women Voters. -Feurmembers-shall-be-members-of the-publicwhe-have

local-gevernment. Two members shall be individuals members-of-the-public-experienced in

obtaining public information from government offices, agencies_or policy bodies. One member

shall be a journalist from a racial/ethnic-minority-owned news organization and shall be
appeinted-freman individuals whose rames-name- have-has been submitted by New - America

Media. Four members shall be individuals from the general public, one of whom shall have a

Mayor or his-or-herthe Mayor's designee, and the Clerk of the Board of Supervisors or his-or
herthe Clerk's designee, and a designated representative of the Youth Commission, shall
serve as non-voting ex-officio members of the Sunshine Commission.

—(b)
ACOMMISSION-shallat-tisrequest-have-assignred-o-it-a_An attorney from the City Altorey's

Office or other appropriate City office, who is experienced and well informed in public-access

- law matters, shall be assigned to the Sunshine Commission. This assigned attorney shall

serve solely as a legal advisor and advocate to the Sunshine Commission and, when

requested by the Sunshine Commission, shall provide opinions and other advice on legal

issues that it deems pertinent to its powers or actions under this Ordinance. and-aAn ethical

wall will be maintained between the work of this attorney on behalf of the COMMISSICN

111




© o ~N O o A W N -

G T G TR N T o T L T N e N N O e T e .
G OB W N = O O NS RN O

AMENDMENTS FOR 2007
REVISED 3/12/2008 by the CAC

Grossman Revisions 040208

Sunshine Commission and that of the City Attorney’s Office or any person or office that the

COMMISSION -Sunshine Commission determines may have a conflict of interest with regard

to the matters being handled by the-this attorney.
(bc) The term of each appointive member shall be two years. inthe-event|f a

vacancy occurs during the term efeffice-of any appointive member, a successor member shall

be appointed for the unexpired term of the-efficesuch member vasated-in a-the same manner

similar-teas that described herein for the former initial-members. The COMMISSION Sunshine
Commission shall elect a chair and vice chair from among its appointive members. The term
of office -for the chair and vice chair shall be one year. Members of the COMMISSION

Sunshine Commission shall serve without compensation.

(d) The Sunshine Commission shall approve by-laws specifying, among other things,

a general schedule for meetings, quorum, voting rules, formation and functions of commiitees, :

requirements for attendance by its appointive members and procedures and criteria for
removing appointive members for ndn-attendance.
(ee) The COMMISSION Sunshine Commission shall

(1) advise the Board of Supervisors-, the office-Office of the mayerMayor and __ other

City departments [and policy bodies?] on appropriate ways in which to ____implement this

shapterOrdinance
_(2)-The COMMISSION -shall develop appropriate goals to ensure practical and _timely

implementation of this ehapterOrdinance,

(3:)-The- COMMISSION -shall propose to the Board of Supervisors amendments to this

ehaptér—Ordinance and solicit advice from City officials, employees and ___members of the

public on ways to improved the-this Ordinance, (
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AMENDMENTS FOR 2007
REVISED 3/12/2008 by the CAC

Grossman Revisions 040208

(4): The COMMISSION-shall-report to the Board of Supervisors at least sree-

annually on any practical or policy problems encountered in the administration of this

chapterOrdinance
(D) ~Fhe-GCOMMISSION-shall-receive and review the annual reports of the Supervisor(s)

of Public Records and Public Forums, and may request such additional ___reports or

information as it deems necessary and

person-has-violated-any provisiops-of this-erdinance-or-the-Acts—[Moved to Section

67.40] The-COMMISSION-shall;from time to time as it sees fit, issue public reports

evaluating compliance with this erdinranse-Qrdinance and related California laws by

the City or any department, office, or official thereof._[What about policy/passive _policy

bodies?]
(ef) In addition to the powers specified_in this Ordinance, the GOMMISSION

Sunshine Commission shall possess such powers as the Board of Supervisors may confer

upon it by ordinance or as the People of San Francisco shall confer upon it by initiative.
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AMENDMENTS FOR 2007
REVISED 3/12/2008 by the CAC

Grossman Revisions 040208

SECTION 67.3635. RESPONSIBILITY FOR ADMINISTRATION.

(@)  The Mayor shall administer and coordinate the implementation of the provisions of this
ehapter-Ordinance for departments under his-or-herthe Mayor's control and for departments
under the control of boards and commissions appointed by the Mayor—. Each other Elected
elected officersofficial shall administer and coordinate the implementation of the provisions of

this shapter-Ordinance for departments under theirsuch official’s respective-control.

(b) _ The Clerk of the Board of Supervisors shall provide-assign at least one full-time-staff

person_to_the Sunshine Commission, subject to its approval, to (i) act as its full-time

Administrator, (ii} - perform all other administrative duties for the_Sunshine Commission_ and te

(iii} assist any person in gaining access to public meetings or public information.—Atleastone

duties. The Clerk shall provide additional support staff, as needed, -The-Clerk-of-the Beard-of
Supervisorsshall provide-the-as well as staff-persons-with whatever facilities and equipment

are necessary for the Administrator and any additional staff to perform their duties.

(c) When requested by the Sunshine Commission, the Board of Supervisors and the City

Attorney's office shall provide sufficient staff and resources to allow the Sunshine Commission

to fulfill its duties under this Ordinance.

SECTION 67.3736. PROVISION OF SERVICES TO OTHER AGENCIES; SUNSHINE
REQUIRED.
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AMENDMENTS FOR 2007
REVISED 3/12/2008 by the CAC
_ Grossman Revisions 040208
(a) _ltis the policy of the City and County of San Francisco to ensure opportunities for
informed civic participation embodied in this Ordinance to ali local, state, regional and federal

agencies, departments -and institutions-entities with which it maintains continuing legal and

political relationships. Officers, agents and other representatives of the City shall continually,
consistently and assertively work to seek commitments to enact open meetings, public

information and citizen comment policies by these agencies, departments and

institutionsentities, including, without limitation, butnetlimitedte, the Presidio Trust, the San

Francisco Unified School District, the San Francisco Community College District, the San
Francisco Transportation Authority, the San Francisco Housing Authority, the Treasure Island
Development Authority, the San Francisco Redevelopment Authority and the University of
California campuses operating within the City. _

(b) _ To the extent not expressly prohibited by law, for all purposes of this Ordinance (i)

copies-of-all written communications with -the abeve-identified-agencies, departments or
entities identified in subsection (a) and any City employee, officer, agents, and/or
representative, shall be -accessible-as-public records— _and_(iifFo-the-extentnot-expressly
prohibited-by-laws any meeting of the governing bedy-authority of any such agency,
department or entity and-institution-at which City officers, agents or representatives are present
in their official capacities shall be open to the public._r_and—this—awvisién_eannet-be—wai#edw

any- No City officer, agent or representative—_can waive the application of this subsection.

(c) __The City shall give-nenot provide any subsidy, whether in money, tax abatements, land;

or services, to any for profit entity or enterprise unless that entity or enterprise provides the

City [Controfler?] with financial projections. (including profit and loss figures) and annual

audited financial statements for the project or development for which the subsidy is proposed
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AMENDMENTS FOR 2007
REVISED 3/12/2008 by the CAC
Grossman Revisions 040208
or provided-provided, and-all such projections and financial statements shalltbeto constitute
fully disclosable public records-thatmust-be-disclosed. [Should this be a separate section?]

SECTION 67.3837. OPEN GOVERNMENT DECLARATION.
Adl-Each City department heads, and-al-City management employees and all-each other
employees or officials who-are-required to sign-provide an affidavit of financial interest with-to

the Ethics Commission shall sigralso provide to the Ethics Commission an annual affidavit or

declaration stating-under penalty of perjury that they-havesuch person readhas read the
Sunshinethis Ordinance and have-has attended or will attend when next offered; a training
session on the-Sunshinethis Ordinance;.-to-be-held-atleastonce-annually. The-Such affidavits
er-and declarations shall be maintained by the Ethics Commission and shall be-constitute fully
disclosable avaitable-as-a-public records. -Annuaktraining-Training sessions shall be held at
least annually previded-by the San Francisco City Attorney's Office in consultation with the

Sunshine Commission, using—AH# material and training plans shall-be-approved by the
Sunshine Commission annually.

SECTION 67.38. HEARINGS AND ORDERS OF DETERMINATION.
(@) The COMMISSION-Sunshine Commission shall conduct administrative hearings on

complaints of alleged violations of the-public-meeting-erpublic-records-provisionsthis efthe

Ordinance_- and any violations of the California Public Records Act, or the Brown Act,

includinq without limitation, if (1) a custodian refuses, fails to comply, or incompletely complies

with a request for inspection or a copy of a public record made pursuant to section 67.21(b) or

(2) a petition is denied or not acted on by the Supervisor of Public Records as provided in

section 67.21(f). The COMMISSION may issue Orders of Determination following the hearing
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Grossman Revisions 040208

reviewedfor-abuse of discretion- [Last sentence moved to subsection (e).]

{b) An authorized representative of the respondent department, agency, policy body or the

custodian of public records, who has personal knowledge of the matters described in a

complaint, shall attend the administrative hearing on each complaint, as well as each

subseqguent hearing with respect to thereto. [From Section 67.21 (9]

{c) If the complaint is based upon a request for a public record, the respondent’s authorized

representative shall explain the response to_the request, provide a detailed description of the |

records search conducted, the basis for any decision to withhold from disclosure or redact the

records requested, and compliance with any Order of the Commission. Unless an extension is -

agreed to by the petitioner [complainant?] and the respondent, the Sunshine Commission shall

inform the petitioner [complainant?], as soon as possible and within two days after its nexi

meeting [after the hearing?], but in no case more than 45 days after the petition [complaint]

was received, of its written Order of Determination (i) that the record requested, or any part of

that record. is or is not disclosable and (i) if disclosable, that the respondent and the

custodian of such public records comply with such Order within five days frorh respondent’s

receipt thereof. [From Section 67.21(a)l
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AMENDMENTS FOR 2007
REVISED 3/12/2008 by the CAC

Grossman Revisions 040208

respense: [Moved to subsection (f).]

(ed) Unless-otherwiseTo the extent not prohibited by state law-or-otherexistinglosal
erdinance, the GOMMISSION-Sunshine Commission may subpoena witnesses, compe! their

attendance and testimony, administer oaths and affirmation, take evidence and require by
subpoena the production of any books, papers, records or other items material to the

performance of the COMMISSION'S-Sunshine Commission’s duties or exercise of its powers,

including, without limitation, administrétive hearings on complaints.

oversight-of-appeinted-counsel-and-expenditures. [Moved to Section 67;40(b),1
(e) An-OrderofDeterminationAny finding of a violation of the Ordinance, the California

Public Records Act or the Brown Act shall be presumptive evidence of such violation in any

other administrative or judicial proceeding, and factual findings_[where documented?] made

during the hearing shall-may be reviewed solely for abuse of discretion.
(bf)  In the event that the COMMISSION-Sunshine Commission issues an Order of

Determination with a finding that any persen-er-entitypolicy body [or passive policy body?}-or
member thereof covered-by-the-Sunshine-Ordinance-violated the-this Ordinance [any Public
access Law?] in-handhngin the conduct of pubiic meetings or release-the disclosure of public
records, the COMMISSION-Sunshine Commission may require the-geverning-entitysuch policy
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body [or passive policy bodvl

repors-te-sehaduleto take up the Order of Determination for discussion and response at the

geverning-entity'sits next regularly scheduled meeting. the-Order-of Determination-for-its
diseussion-and-response- [References to “entity” in the draft seemed inappropriate as

executive depariments or agencies don't have “scheduled meetings” in the same sense as

commissions etc.] [From Section 67.35(b).]

(g)  _Every year on September 30, and as otherwise requested by the Sunshine
Commission, the Supervisor of Public Records shall prepare a tally and report of every petition :
brought before it for access to records since the time of its last tally and report. The report

shall at least identify for each petition the record or records sought, the custodian of those
records, the ruling of the Supervisor of Public Records, whether any ruling was overturned by a
court and whether orders given to custodians of public records were followed. The report shall
also summarize any court actions during that period regarding petitions the Supervisor of
Public Records has decided. The report shall also include copies of all rulings made by the

Supervisor of Public records and all opinions issued. [From 67.21(j).]

SECTION 67.39. WILLFUL FAILURE SHALL BE OFFICIAL MISCONDUCT.

The willful failure of any person, including any elected official, to discharge any duties imposed

by this Ordinance, the Brown Act or the California Public Records Act [any Public Access Law]

shall be deemed official misconduct for purposes of any relevant provision of the City Charter

11
120




© 00 N O O AW N .

. N
P

13
14
15
16
17
18
19
20
21
22
23
24
24

AMENDMENTS FOR 2007
REVISED 3/12/2008 by the CAC

Grossman Revisions 040208

and of any applicable State law. Hthe-Commission-makes-a-determination-that any-person-or

AN ) LA Y aTalkinWa I Ol Lol imnoeod v o (drdiinaneca thoan tho alastaa a

appropriate-[Second sentence moved to Section 67.40(c).]

SECTION 67.40. SUNSHINE COMMISSION ENFORCEMENT PROVISIONS.

(a) If the respondent or custodian of a public record refuses or fails to comply with an Order

of Determination within -5 days, the Sunshine Commission may refer such refusal or failure to

the San Francisco Ethics Commission, Board of Supervisors, District Attorney or the State
Attorney General who-may-takewhatevermeasures for such enforcement as the official or
policy body they-deems necessary to insure compliance with the provisions of this Ordinance.
[From Section 67.21(q).] |

(b) - Inthe event the COMMISSION-Sunshine Commission finds a-one or more

serious and willfuf violations of the-this Ordinance, the Sunshine Commission COMMISSION

by-upon not less than a two-thirds vote of the-entire-bodyits members may appoint outside

counsel to proseeute-remedy the-such violation(s) efthe-Ordinanseby bringing an appropriate
action in the Givil-Superior Courts-io-the-extent-permitted-by the City Charter. {2)-The ameount
efexpendituretotal fees and costs expended in connection with these actions foroutside

counseHo-proseeute-these-cases-shall be-no-more-thannot exceed $50,000 per-in any fiscal

year or a-such greater amount ifas may be authorized by the Board of Supervisors. The
Sunshine Commission's by-laws COMMISSION-shall include it-its-bylaws-selection criteria and

oversight of any appointed counsel and expenditures related top these actions.

12
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(c) _If the Commission makes a determination, with supporting findings, that any person ex

entity-has willfully failed to discharge any duty imposed by the Ordinance, it is empowered to
and thenthe Commissien-shall refer with-written-findings-the-matterits determination to the

Ethics Commission, Board of Supervisors, District Attorney, and/or the State Atiorney General

for investigation and enforcement, as appropriate. Any such referral shall include the Sunshine

Commission’s determination that such person’s willfull failure constitutes official misconduct,

as provided in Section 67. 39.

(d) Whenever The-the Sunshine Commission COMMISSION-determines that any person

has violated any provisions of the California Public Records Act and the Brown Act, the

Sunshine Commission, it is empowered to make-referrals its determination to a municipal

office-or-any-other-appropriate-bedy-erCity official or other appropriate body or official with
enforcement power including-the-District-Attorney-or the-State Attorney-General-with

enforcement powerunder this eOrdinance or under the CaliforniaPublic Records-Act-and-the

orthe-Acts, including, without limitation, the [Ethics Commission}, the District Attorney or the

Sate Attorney General. [From Section 67.34 (c).]

SECTION 67.41 PUBLIC ENFORCEMENT PROVISIONS

(a) The administrative remedy provided under this -Ordinance shall in no way limit the
availability of other administrative remedies provided to any person with respect to any officer
official or employee of any-agensy-executive-office; D department or Peliey-policy Bedybody
or agency; nor shall the administrative remedy provided by 1b!ca‘;}s—section  67.40 in any way limit

the availability of judicial remedies otherwise available to any person seeking relief under this

Ordinance, the California Public Records Act or the Brown Act [any Public Access

13
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Law?]equesting-a-public-record. If a custodian of a public record refuses or fails to comply with

the request of any person for inspection or copy of a public record or with an Order of

Determination under this -Ordinance, the Superior Court shall have jurisdiction to order

compliance._[From Section 67.21(h)]

(b) ___Any person may institute proceedings for enforcement and penalties under this

keeping with the public policy favoring expeditious proceedings to resolve any matters

affecting the public’'s access to public meetings and public information, the Ethics Commission

shall give priority to any such complaint and provide a schedule for a hearing on the complaint

with the obiect of securing a decision at the earliest possible date. [The first sentence is from

67.40.1/The last part of this sentence comes from Section 6258 of the CPRA.]

(c) ___Any person may institute proceedings for injunctive relief, declaratory relief, or writ of

mandate in any court of competent jurisdiction to enforce his or her rights te-irspectorto
receive-a-copy-of any-public-record-or-class-of-publicrecords under this Ordinance, including,

without limitation, the rights to inspect and obtain copies of public -efrecords or to enforce-his

osr-herrightio-attend any meeting required under-this-Ordinanee-to be open, or to compel such
meeting to be open._A-The court shall award costs and reasonable attorneys! fees to the
plaintiff, wheo-s if the prevailing party in an-any such action brought-to-enforce-this-Ordinance If
a court finds that any such action filed-pursuantio-this-section is frivolous, the City and-County
may asser-is-rights-fe-be-paidbe reimbursed its reasonable attorneys’ fees and costs. [From
Section 67.40.1

{(d) Inany court proceeding or Ethics Commission procedure brought pursuant to this

Ordinance with respect to a custodian’s refusal, failure to comply with or the incomplete

14
123




0 oo ~N O O bk W N

NN N NN A A i A A A A el e e
g R W RN O, BN e O

AMENDMENTS FOR 2007
REVISED 3/12/2008 by the CAC
Grossman Revisions 040208

compliance with a request for inspection or a copy of a public record made pursuant to section

67.21(b), it shall be a presumed there shall be a presumption that the record sought is fully

disclosable, and the burden shall be upon the custodian to prove with specificity -that they

such custodian kave-has fully complied with the request and/or that an exemption to

disclosure applies under this Ordinance. [From Section 67.21(i).1

SECTION 67.41. SUNSHINE ORDINANCE SUPERSEDES OTHER LOCAL LAWS.

The provisions of this Sunshine-Ordinance supersede other local laws, including, without-by

fot limited-telimitation, the City eCharter. Whenever there is a conflict between any provision

of this Ordinance and one in local law-is-identified, the requirement which-that would result in

greater or more expedited public access to public information and_public meetings shall apply.

SECTION 67.42. SEVERABILITY.

The provisions of this ehapterQOrdinance are declared to be séparate and severable. The
invalidity of any clause, sentence, paragraph, subdivision, section or portion of this
ehapteOrdinancer, or the invalidity of the application thereof to any person or circumstances,
shall not affect the validity of the remainder of this ehapter;Ordinance or the validity of its

application to other persons or circumstances.

[The following Section should be moved to 67.14, probably as subsection (e)].
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SECTION 67A.1. PROHIBITING THE USE OF CELL PHONES, PAGERS AND SIMILAR
SOUND-PRODUCING ELECTRICAL DEVICES AT AND DURING PUBLIC MEETINGS.

At and during a public meeting of any policy body governed by the San Francisco Sunshine
Ordinance, the ringing and use of cell phones, pagers and similar sound-producing electronic
devices shall be prohibited. The presiding officer of any public meeting which is disrupted may
order the removal from the meeting room of any person{s) responsible for the ringihg or use of
a cell phone, pager, or othér similar sound-producing electronic devices. The presiding officer
may allow an expelled person to return to the public meeting fb]iowing an agreement by the
expelled person to comply with the provisions of this Section. A warning of the provisions of
this Section shall be printed on all meeting agendas, and shall be explained at the beginning of
each public meeting by the presiding officer. (Added by Ord. 286-00, File No. 001155. App.
12/22/2000)
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"Kimo Crossman” "“Allen Grossman™ <grossman3b8@mac.com>,
<kimo@webnetic.net> To <elc@lrolaw.com>, <Dougcoms@aocl.com>, "Richard Knee"

04/02/2008 06:44 PM <rak0408@earthlink.net>
"SOTF" <sotf@sfgov.org>, "Bruce Wolfe, MSW"

<sotf@brucewolfe.net>

cc

bce
Subject Crossman Feedback on Grossman revisions

In new 67.34 (e) (6) SOTF should be allowed to give reports on any Sunshine ordinance matter
including contracts etc

In new 67.36 I think there are more bodies to add now including LAFCO, what about these
Community Benefits districts?

http://central-market.org/index.php

For new 67.37, 1 believe Doug has wanted at least for frainings per year?

Side note - if SOTF is given power to have hearings on Public Records, is it exclusive -
preventing Ethics from also having hearings on if - what if someone files a formal complaint
about a record directly with Ethics? Also how about now were they reinvestigate matters?

For 67.38 {c) Can we get the detailed description of the records search conducted in writing
before the complaint is heard? Why do we have to wait for a hearing to see this?

67.38 (f) Here is where the other BASICALLY FREE political opfions I have been
suggesting could be included:

1) SOTF may require posting of a link of all SOTF Determinations & Referrals on
front page (first screen above the fold) of Department or Body website.

2) All Management or Financial audits must review the entities compliance with
sunshine and workplans to come into compliance based on recent relevant
determinations & referrals.

3) All entities must submit with annual budget request summary of relevant SOTF
determinations & referrals and how the agency is and will in the future abide by
them.

4) SOTF may request that the BOS have a hearing on any Determination or
Referral

(g) Supervisor of Records & FORUMs (missing here) will include the Sunshine Ordinance on all
communications and must be bound by SOTF Precedent.

Typo page 13 line 6 “TOP” vs “to”

Type page 14 line 22 Sate STATE also it says “with enforcement power under this ordinance or
under Acts, including without limitation™ this doesn’t make sense.

What happens if a Commission votes to withhold a document or go into closed session - can the
body as a whole be found in Official I\/Iisconcluct;.;s




67.41 — I fear that the way this whole section is written it is not clear that one can go to court
over sunshine matters like contracts and so forth that are not inspect a record or attend a meeting
and that there is no Presumption in favor of the complaint,

67.41 is listed twice. under Superseds other laws including Charter I would include reference to
6253 (e)

From: Allen Grossman [mailto:grossman356@mac.com]
Sent: Wednesday, April 02, 2008 1:03 PM

To: Kimo Crossman

Subject: Re: Revised SO Article IV.

Kimo,

Here its is as a PDF.

Allen
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