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DS NOTES /ED

met and dlscussed these issues.

2. ‘What is leferent The draft restores much of the excellent work Mr. Grossman did _in
- his ori mal draft. but which I eliminated in-my November 2010 draft. There are a few things I have

not retained from Mr. Grossman's suggestions, including his provisions on what Ethics Commission
records are public, discussed immediatéli below. I do not mean to disrespect Mr, Grossman's

~ meticulous and creative approach — nor the extensive work he did. It merely reflects what 1 thmk
should be a more mmlmahst approach.

Mr Grossman and I have discussed the way Ethics Commission’s regulations should define the
- openness of the body’s mvestlgatwe records. We dlsagee on this. I think the committee should
discuss this issue, and our disagreement, as a first priority. Here’s my attempt to describe our
dlfferences Mr Grossman S aggroach is very robust and ¢ aggesswe his deﬁmtlon essentially says

‘ d

vou want to put it). My definition basically says that the investigatory files are public according to
public records laws. My reasoning is that the Ethics Commission can’t override state law on what
constitutes a public record. It can’t, for example, make public attorney-client privileged documents or
attorney work product. In my view, there can be no harm, for sunshine purposes, to simply say:
everything in the Commission’s investigatory files is public according to state law. Mr. Grossman’s
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view, on the other hand, is that the commission’s re'glations should not leave it to the Executive

Director’s discretion to guess what might be nondisclosable under state law. Since we have no power

to actually pass these regulatlonsE I think we should give the Ethics Commission a draft that is more

measured. In my opinion, it is just not credible (or enforceable) to say in the Ethics Commission
regulations that ALL paper in their file is public. necessarily and regardless of What state (or local) law

might say.

Our d1ffermg definitions. Mr Grossman's draft combated the Ethlcs Commission’s draft’
. t .

ds of whatever nature

going to go for a regulation which explicitly says that all attorney work product or attorneg client

rivilegced 1nformat10n is dlscloseable — no mater how sunshme—fnendl the are, they're strll la

reculations which are directly ant1thet1ca1 to the Qoals of sunshiré. Their current draft is that. -Itis a

bad set of recrulatlons (although better than What thev were domg before). The attached draft attempts,

3. What is New. - This draft atterngts to create something of a two-track process. On one
track are SOTF Referrals On the other are Complaints. See Section IIT — V, below. Sectron IV.on

As for SOTF Referrals these regulations envision an extremely limited role for the Ethice '

Commission. There are no procedures for 1nvestlgat10ns of SOTFE Referrals because, as this draft now
notes, "[TThe Commission’s sole determinations at a hearing on an SOTF Referral shall be the nature
and scope of the penalties or other enforcement actions against the Resnondent( s)." Section V.B.A4.

* This is Mr. Grossman S language I just made it more prominent in that section. -

12

and memos, and my notes from the Compliance and Amendments Comm1ttee meetmsz but I am sure [
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- ‘neglected some points, maybe imgortant‘ones. Let me know, and let's try to make these regs Sunshine‘
friendly and effective. Please forgive any typos or egregious errors. ['ve done my best to proofread:
this, but [ have never claimed to be a good. or even competent, copy editor. o o
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I. © PREAMBLE

Pursuant to San Francisco Charter section 15.102, the San Francisco Ethics Commission
promulgates these Regulations in order to ensure compliance with the San Francisco Sunshine
Ordinance, S.F. Admin. Code §§ 67.1, et seq. These Regulations shall apply only to complaints
alleging violations of the Sunshine Ordinance and referrals from the Sunshine Qrdinance Task
Force. All matters involving alleged violations of conflict of interest, campaign finance,
lobbyist, campaign consultant or other ethlcs laws shall be handled under:the Ethics
Commission's Regulat1ons for Investlgatlons and Enforcement Proceedings. .

I.  DEFINITIONS

For purposes of these Regulations,' the following definitions shal{l apply:

A "Business day" means any day other than a Saturday, Sunday, C1ty ho
which the Commission office is closed for busmess

B. . "City" means the City and County of San Francisco.

H. "Enforcemerﬁ Petition" means a petition filed by a Complainant pursuant to Section

~ 67.35 (d) of the Sunshine Ordinance to commence a proceeding for enforcement of (1 ) an SOT
- Order of Determination that is not the subject of an SOTF Referral or (2) a Supervisor of :
Records Order that has not been complied with by the Respondent to whom issued.

- HIL "Executive Director" means the Executive Director of the Commission-or-the-Executive

Director's-designees,

W02-WEST:5DAS1\03325966.1 -1- . OLD: 403055844.1
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. COMPLAINTS A

k"], "SOTF Order of Detenmnation" means a—ﬁnal—reeemmeﬁda%}e&an Order 1ssued by, the
Task Force « 3 nshi Fnee: 3 :

iSSH%d—ﬁﬂ—@fé%l—Gf—D%t%Hﬁ-H&a’&%ﬁndmg a Vlolatlon of the Sunshlne Ordinance and reguirrng th
Respondent to correct the v101at10n

; MK. "SOTF Referral" means a referral from the Task Force to the Commission for the

enforcement of an SOTF Order of Determination that has not been com 11ed with by the
Respondent to whom issued. :

L. "Respondent" means a person who is alleged or 1dent1f1e i complamt to have
committed a v1olat10n of the Sunshine Ordinance.

OM. "Sunshine Ordjnanoe" means San Francisco Administrative Code section 67.1, et seq.

N. "Supervisor of Records Order" means an order 1ssued by the Supervisor of Records to a

SOTF REFERRALS / ENFORCEMEN T PETITIONS

A._ Any person or entity may file a Complaint with the Commission. Each Complaint shall |

be heard and administred in accordance with Section | | of these Regulations. Upon receipt of

a Complaint, the Executive Director shall immediately notify and forward a copy thereof to the -

District Attorney and the California Attorney General.

W02-WEST: 5DASI\403325966 1 -2-. . OLD: 403055844.1
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’ shal—l—B When the Executive Dlrector receives an SOTF Referral or an Enforcement

Petition, the Executive Director shall (1) immediately schedule a hearing at the next regular
meeting of the Commission_to be held more than 21 days after receipt thereof, provided-that:
tand (2) the Exeeutive Director-issue-a-written-give notice to each Respondent and the-eriginal

Cornplalnant (as the real party in mterest) of the date, time and location of the hearing;-atleast-15

. The Executive Director shall also prov1de a-courtesy-notice
to the Task Force. Such hearings shall otherwise be govemed by the provisions of Section ¥
[__lof these Regulations.

eferral'or an Enforcement Petition
tAttorneX and the Cahfornl

C. No enforcement action shall be taken on an SOTE R
‘ .' unless at least 40 days have elapsed after the date the D1str1m

shall not take action on the referral or complamt regarding that v
until at least 40 days after the notification date. ’

Iv.

W02-WEST:SDAS1\403325966.1 , 3 ' OLD: 403055844.1 '
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A. Scoge. This section shall apply only to vCornDlairits. not to SOTF Referrals.

[LEAVE TEXT AS IT WAS IN EC RECOMMENDATIONS, OR DELETE ALL AND
INSERT RECOMMENDATIONS HERE OR IN INTRO MEMO"I -

Y. HEARINGS -

A. . General Rules and Procedures_-— Complaints.

k ‘ Publie }{eaﬂﬁb
WO02-WEST:5DAS1\403325966. 1 -5- ‘ OLD: 403055844.1
022811 ’ . NEW: 403317032.2
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[LEAVE TEXT ASECHAD IT? OR DELETE ENTIRELY AND ADD

OUR COMMENTS HERE?]

B. General Rules and Procedures — SOTF Referrals / Enforcement Petitions

The-heartg1 1. All hearings on SOTF Referrals and Enforcement Petitions shall be open to the
pubhc The Comrmssmn maf;Lshall hold the hearmg—er—the—eemms%ﬁ—ma%asﬁ@ﬁ—eﬁ%ef—ﬁs

mterest) and Resgondentg sz shall have the right to appear and speak on his or her own behalf:, In
addltlon other 1nd1v1duals may testify i in suDDort of e1ther of them At the conclusmn of the

3.  For the purposes of these Regula’uons a hearing concludes on the last date on Whlch the

Commission hears argument or testimony in the pr oceedmg and loses the hearing.

4, The Commission’s sole determinations at a hearing :?'on an SOTE Referral or

Enforcement Petitions shall be the nature and scope of the Qenal’ues or other enforcement

‘actions against the Respondent(s).” At or prior to a hearing on an SOTF Referral or Enforcement

Petition. no evidence Dresented. heard or considered in connection with (1) its hearings on the
original complaint or subsequent proceedings before the Task Force prior to the SOTF Referral

or (2) the petition to the Supervisor of Records giving rise to its Order, as the case may be, shall
be admissible or considered by the Commission, all of Wthh Orders shall be deemed final and
conclusive for all purposes hereunder. . o

WO02-WEST:SDASI\403325966.1 --6- : - \ OLD: 403055844.1
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BC. Finding Violation.
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. a violation of the Sunshine Ordinance.

The votes of at least three Commissioners are required to find that a Respondent has committed a
violation of the Sunshine Ordinance. The finding of a violation of the Sunshine Ordinance shall
be supported by findings of fact and conclusions of law and shall be based on the entire record of

- the proceedings. Each Commissioner who participates in the decision shall certify on the record .

that he or she personally heard the testimony (either in-person or by listening to a tape or

recording of the proceeding) and reviewed the evidence, or otherwise reviewed the entire record
of the proceedings. ‘ ' ' ' '

C. Administrative Orders and Penalties; Warning Letters.

1. The votes of at least three Commissioners are required to impose orders and penalties for

2. To determine whether a violation of the Sunshine Ordinance is willful, the Commission
shall consider all the relevant circumstances surrounding the case, including but not limited to:

(a) whether the vRespondent. cbmplied with all aspects of th unshlne Ordinance, but failed

to comply within the appropriate time-frame for good cause;

e

(b) the volume of records reqﬂested,-and the extent to whlcli they were practically
accessible; and/or s

(c) whether the Respondent consulted with counsel prior to comimitting the élleged
violation. .

] that Respondent committed a willful violation of the Sunshine
e orders and penalties requiring the Respondent to:

(b) cure and correct the willful violation through whatever action is necessary;

(b) disclose any documents or rec: rds required by law; and/or

(c) pay a'mone“rary‘penalty to the general fund of the City in an amount'up—"fe—not less than
five hundred dollars ($500) and not more than five thousand dollars ($5,000) for each
violation. The Respondent may not use City monies to pay such penalties.

4. If the Commission finds that an elected official or a department head committed a willful
violation of the Sunshine Ordinance, the Commission may also issue a finding of official

misconduct and seéﬁfeﬂﬂ—th%a—yer—ef—appeiﬁiﬁg—a’d%he%ﬁ?groceéd in accordance with the

applicable provisions of Article XV of the City Charter.

5. When deciding penalties, the Commission shall consider all the relevant circumstances -
surrounding the case, including but not limited to: :

OLD: 403055844.1 - .
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(a) ‘Lhe 'severity of the violation;

’(b) the presence or absence of any intention to concéal, deceive, or mislead;
() 'whgther the violation was an isolated incident or part of a pattern;

(d) whether the Respondeﬁt has a prior record of violations; and |

(e) the degree to which the Respondent cooperated ‘with the investigation and demonstrated
a willingness to remedy any violations.

6. If the Commission finds ﬂlathesp0ndent has violated the Sunshine Ordinance but has not
committed any willful v1olat1on the Commission may issu€ warning letters urging the
Respondent to: b

(a) cease and desist the violation; and/or

(b) disclose any documents or records required by law

7. Unless otherwise ordered by the € ymmission, any penalti unposed by the Comm1s51on

- must be paid in full by the Respondent wit]

VL MISCELLA-NE US PROVISIQNS

A. Ex Parte Communications.

Once a eemplaint-Complaint is  filed with the Commission or fefa—red—an SOTF Referral is
received by the Fask-FereeCommission, no Commissioner shall engage in oral-or-written
commumcatlons of ang kind out51de of a Comm1ss1on meetmg regardlng the ments of an

WO02-WEST:5DAS1\403325966.1 ' -9- OLD: 403055844.1
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Comglamt or SOTF Referral

B. Public Records.

All Complaints, investigative records of whatever nature or description, and all information
contained therein. including any work product, shall be public records in #iccordance with the

Sunshine Ordinance, the California Public Records Act and the Unite Sfates Constitution.

U A o e e e e e e

BC. Access to Complaints and Related Documents and Delfbe ations.

Complaints, investigative files and 1nformat1on contamed therem hall notbe

d1sclosed e;:eepfe&sﬁeeessaﬁf—teﬂ&e equlred by the

=
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GE. Recordings.

- Every hearing shall be electronically audio recorded and made éva_ilable on the
Commission's website within 48 hours after the hearing ends. .

HE. Place of Delivery.

W02-WEST:SDAS1\403325966.1 . -11- ' OLD: 403055844.1
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- Whenever these Regulatlons impose a pa;

1. Whenever these Regulations require delivery to the Commission, its' members, or the
Executive Director, delivery shall be effected at the Commission ofﬁce.

2. Whenever these regulatlons require dehvery to a Respondent, delivery shall be effective
and sufficient if made by U.S. mail, personal delivery or any other means of delivery agreed
upon by the part1es—uﬁéer—see§e&{—1—s&bseeﬁen—6—te—

Q0 v (47 o
SO er TIoy Coir

)
=

D

o

,.
i

d

Ja

q

2

[q

th
3 -
(

.

j

g

[§]
H

d

NN

3. Delivery is effective upon the date of delivery, not the date of receipt.

L Pagé Limitations and Format Requirements.

itation, a "page" means one side of an 8% inch by
11 inch page, with margins of at least one inch at the left, right, top and bottom of the page,

typewritten and double-spaced in no smaller than 12 pe mt type Each page and any attachments
shall be consecutlvely numbered.
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SEVERABILITY

If any provision of these Regulations, or the application thereof to any person or cucumstance is
held invalid, the validity of the remainder of the Regulations and the applicability of such '
provisions to other persons and circumstances shallE not be affected thereby.
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ATTACHMENT A

25 Van Ness Ave., Suite 220
San Francisco, CA 94102
" - Phone 252-3100 Fax 252-3112

San Francisco
Ethics Commission

ETHICS COMMISSION REGULATI();; S FOR ENF ORCEMENT OF
- THE SUNSHINE ORDI

Effective Date:

- DS NOTES/ EDITS:

~ his original draft, but which I ehmm' ed in my November 2010 draft. There are a few things I have
not retained from Mr. Grossman's s ostions, including his provisions on what Ethics Commission

records are public, discussed immediately glow. Ido not mean to disrespect Mr. Grossman's

meticulous and creative approach —nor_ the extensive work he did. It merely reﬂects what I think

~ should be a more minimalist approach. -

. Mr. Grossman and I have discussed the way Ethics Commission’s regulations should define the
openness of the body’s investigative records. We disagree on this. I think the committee should
discuss this issue, and our disagreement, as a first priority. Here’s my attempt to describe our
differences. Mr. Grossman’s approach is very robust and aggressive — his definition essentially says
that all investigative records are public, period. My definition is more cautious or measured (however
you want to put it). My definition basically says that the investigatory files are public according to
public records laws. My reasoning is that the Ethics Commission can’t override state law on what

constitutes a public record. It can’t, for example, make public attorney-client privileged documents or
attomey work product. In my view, there can be no harm, for sunshine purposes, to simply say:
everything in the Commission’s investigatory files is public according to state law. Mr. Grossman’s .

_ view, on the other hand, is that the commission’s regulations should not leave it to the Executive

Director’s discretion to guess what might be nondisclosable under state law. Since we have no power

29



* privileged information is discloseable — no mater how sunshine-friendly they are, they're st

to actually pass these regulations, I think we should give the Ethics Commission a draft that is more
meastired. In my opinion, it is just not credible (or enforceable) to say in the Ethics Commission’
regulations that ALL paper in their file is public, necessarily and regardless of what state (or local) law
might say. ' ' ' ’

Our differing definitions. Mr. Grossman's draft combated the Ethics Commission’s draft’s
very broad assertion of secrecy by saying: "All Complaints, investigative records of whatever nature
or description, as well as all records relating to Enforcement Actions, in whatever form, and all
information contained therein, including any work product (as defined by the Code of Civil Procedure .
..), in the custody of the Commission and its staff, including internal notes taken by the Executive -
Dirdctor or any staff member contain fully disclosable public information- c¢cordingly constitute
fully disclosable non-exempt public records." ' ' 1

This says, in essence: "Everything the Commission touches 1 gation is a public
record.” It think we can accomplish almost all of this by simply incorporating existing sunshine law
into the regulations. (I also don't think that the Ethics Comumission, comprised largely of lawyers, is
going to go for a regulation which explicitly says that all attorney work product or attorney-client
till lawyers.)

So my suggestion, as you will see below in Section IV.B and VL.B., is to say: "All Compplaints, -
investigative records of whatever nature or description, and all information contained therein,
including any work product, shall be public records in accordance with the Sunshine Ordinance, the
California Public Records Act and the United States Constitution."

_ In my view, our primary goal here should b"e*td fprﬁe__v‘,ent the Ethics Commission from passing
regulations-which are directly antithetical to the fg__:oals of sunshine. Their current draft is that. Itisa

bad set of regulations (although better than what they: Wére domg éfére). The attached draft attempts,
in minimalist fashion, to remedy the most egregious oversights. .

3. What is New. This draft attempts to cr te something of a two-track process. On one

track are SOTF Referrals. On the other are Complaints. ‘See Section IIl - V , below. Section IV, on

ONLY to Complaints, not to SOTF Referrals. What our draft regulations

s Commission do NO independent investigating of SOTF Referrals. As.for
1is draft proposes we change almost nothing about how the Commission
investigate keéeping with what was (I think) the consensus of the Compliance and
Amendments Committee (and Mr. Grossman) at our last meeting. Let them have their procedures for
ts; the thinking went.  We con't control that anyway. '

investigations, appli
propose is that the

As for SO ' Referrals, fghese regulations envision an extremely limited role for the Ethics
Commission.: There are no procedures for investigations of SOTF Referrals because, as this draft now
notes, "[T]he Commiss sole determinations at a hearing on an SOTF Referral shall be the nature
and scope of the penalties or other enforcement actions against the Respondent(s)." Section V.B.4.
This is Mr. Grossman's language. I just made it more prominent in that section. '

4, Disclaimer. Iam sure I have left some thing(s) out. I re-reéd Mr. Grossman's notes

and memos, and my notes from the Compliance and Amendments Committee meeting, but [ am sure I

neglected some points, maybe important ones. Let me know, and let's try to make these regs Sunshine
friendly and effective. Please forgive any typos or egregious errors. I've done my best to proofread

. this, but I have never claimed to be a good, or even competent, copy editor.
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L PREAMBLE

Pursuant to San Francisco Charter section 15.102, the San Francisco Ethics Commission
promulgates these Regulations in order to ensure compliance with the San Francisco Sunshine
Ordinance, S.F. Admin. Code §§ 67.1, et seq. These Regulations shall apply only to complaints
alleging violations of the Sunshine Ordinance and referrals from the Sunshine Ordinance Task
Force. All matters involving alleged violations of conflict of interest, campaign finance,
Jobbyist, campaign consultant or other ethics laws shall be handled under the Ethics
Commission's Regulations for Investigations and Enforcement Proceedings. =~

II.  DEFINITIONS

For purposes of these Regulations, the following definitions shall ,applyﬁz

. "Business day" means any déy othér than a Saturday, Sundéy, City holiday, or a day on
which the Commission office is closed for business. : :

"B. "City" means the City and County of San F ranéis"co.
C. "Cbmmiss_ion" means the Ethics Commission.
D. "Cémplain“c" means a document filed with the Commission in any form of media,

including any electronic format, alleging a willful violation of the Sunshine Ordinance by an

elected official or department head of the City and County of San Francisco. "Complaint" does

not refer to SOTF Referrals, defined below. -
E. "Complainant" means a person or entity that files a Complainf,

F. "Day" means calendai day unless otherwise speciﬁcally indicated. If a deadline fallé ona
weekend or City holiday, the deadline shall be extended to the next business day.

‘G.  "Enforcement Action" means an SOTF Referral or Enforcement Petition, as applicable.

H.  "Enforcement Petition" means a petition filed by a Complainant pursuant to Section
67.35 (d) of the Sunshine Ordinance to commence a proceeding for enforcement of (1) an SOTF
Order of Determination that is not the subject of an SOTF Referral or (2) a Supervisor of
Records Order that has not been complied with by the Respondent to whom issued.

L "Executive Director" means the Executive Director of the Commission.

J. "SOTF Order of Determination" means an Order issued by the Task Force finding a
violation of the Sunshine Ordinance and requiring the Respondent to correct the violation.

' 'W02-WEST:5DAS 11403317032.2 : -1-



K. "SOTF Referral" means a referral from the Task Force to the Commission for the
enforcement of an SOTF Order of Determination that has not been complied with by the
Respondent to whom issued.

L. "Respondent" means a person who is alleged or 1dent1ﬁed ina complalnt to have
committed a violation of the Sunshine Ordinance.

- M. "Sunehine Ordinance" means San Francisco Administrative Code section 67.1, et seq.

N.  "Supervisor of Records Order" means an order issued by the Sunewisor of Records to a
Respondent pursuant to Section 67.21(d) of the Sunshine Ordmance

N. "Task Force" means the Sunshine Ordmance Task. Force established by San Francisco
Admmlstratlve Code sect1on 67.30. -

III.  COMPLAINTS / SOTF REFERRALS / ENFORCEMENT PETITIONS |

A. Any-person or entity may file a Complaint with the Commission. Each Complaint shall
be heard and administred in accordance with Section [ ] of these Regulations. Upon receipt of
a Complaint, the Executive Director shall immediately notify and forward a copy thereof to the
Dlstnct Attorney and the California Attorney General.

B. When the Executive Director receives an‘SOTF Referral or an Enforcement Petition, the
Executive Director shall (1) immediately schedule a hearing at the next regular meeting of the
Commission to be held more than 21 days after receipt thereof, and (2) give notice to each
Respondent and Complainant (as the real party in interest) of the date, time and location of the
hearing. The Executive Director shall also provide notice to the Task Force. Such hearings shall
otherwise be governed by the provisions of Section [__Jof these Regulations.

C. No enforcement action shall be taken on an SOTF Referral or an Enforcement Petition

unless at least 40 days have elapSed after the date the District Attorney and the California
Attorney General shall have been notified by the Task Force of the filing of the complaint
resulting in the SOTF Referral or by the Executwe Director, in the case of an Enforcement
Petition. -

D. If the Task Force or a Complainant notifies the District Attorney or California Attorney

" General of a violation or alleged violation of the Sunshine Ordinance, the Executive Director

shall not take action on the referral or complaint regarding that violation or alleged v1olat10n

_ until at 1east 40 days after the notlﬁcatlon date.

Iv. COMPLAINT INVESTIGATIONS REPORT AND RECOMMENDATION

A. Scope. This section shall apply only to Complaints, not to SOTF /Referrals.
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[LEAVE TEXT AS IT WAS IN EC RECOMMENDATIONS, OR DELETE ALL AND
INSERT RECOMMENDATIONS HERE OR IN INTRO MEMO?] .

V.  HEARINGS
A. General Rules dnd Procedures -~ Complaints.

[LEAVE TEXT AS EC HAD IT? OR DELETE ENTIRELY AND ADD
OUR COMMENTS HERE?]

B. General Rules and Procedures — SOTF Referrals / Enforcement Petitions

1. All hearings on SOTF Referrals and Enforcement Petitions shall be open to the public.
The Commlss10n shall hold the hearing.

2. The Complainant (as the real party in interest) and Respondent(s) shall have the right to

. appear and speak on his or her own behalf. In addition, other individuals may testify in support.

of either of them. At the conclusion of the testimony, public comment shall be had in accordance -
with Commission policy.

3. For the purposes of these Regulatlons a hearmg concludes on the last date on whlch the
Comrmssmn hears argument or testimony in the proeeedmg a.nd closes the heanng

4.  The Commission’s sole determinations at a hearing on an SOTF - Referrel or

Enforcement Petitions shall be the nature and scope of the penalties or other enforcement
actions against the Respondent(s). At or priorto a hearmg on an SOTF Referral or Enforcement

Petition, no evidence presented, heard or considered in connection with (1) its hearings on the

original complaint or subsequent proceedings before the Task Force prior to the SOTF Referral
or (2) the petition to the Supervisor of Records giving rise to its Order, as the case may be, shall
be admissible or considered by the Commission, all of which Orders shall be deemed final and

concluswe for all purposes hereunder.

5. No formal rules of evidence shall apply to testunony glven ata hearing or to documents
or records submitted as exhibits, but the Commission may require that all testimony taken in a
hearing be given under oath and any exhibits presented properly authenticated. :

- C. Finding of Violation.

The Commission shall determine, no later than 45 days after the date the hearing is concluded, J
Whether the Respondent has committed a Violatien of the Sunshine Ordinance. -

The votes of at least three Commissioners are required to find that a Respondent has committed a

-violation of the Sunshine Ordinance. The finding of a violation of the Sunshine Ordinance shall

be supported by findings of fact and conclusions of law and shall be based on the entire record of
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the proceedings. Each Commissioner who participates in the decision shall certlfy on the record
that he or she personally heard the testimony (either in person or by listening to a tape or

recording of the proceeding) and rev1ewed the ev1dence or otherwise reviewed the ent1re record

of the proceedlngs
C. Administrative Orders and Penalties; Warning Letters.

1. The votes of at least three Commissioners are required to 1mpose orders and penalties for
a violation of the Sunshine Ordmance :

2. To determine whether a violation of the Sunshine Ordinance is willful, the Commission
shall consider all the relevant circumstances surrounding the case, including but not limited to:

(a) Whether the Respondent comphed with all aspects of the Sunshine Ordmance but failed
to comply within the appropriate time- frame for good cause; ‘

(b) the volume of records requested, and the extent to Whlch they were practlcally
accessible; and/or :

(c) whether the Respondent consulted with counsel prior to committing the alleged
violation. '

3. If the Commission finds that Respondent. committed a willful violation of the Sunshine
* Ordinance, the Commission may issue orders and penalties requiring the Respondent to: ’

(a) immediately cease and desist the violation;
(b) cure and correct the willful violation through whatever action is necessary;
(b) disclose any documents or records required by law; or
(c) pay a monetary penalty to the general fund of the C1ty in an amount not less than ﬁve
hundred dollars ($500) and not more than five thousand dollars ($5,000) for each violation.
The Respondent may not use C1ty monies to pay such penalties. -

4. If the Commiission finds that an elected official or a department head cornnntted a w111ful
~ violation of the Sunshine Ordinance, the Commission may also issue a finding of official
misconduct and proceed in accordance with the applicable provisions of Article XV of the City

Charter.

s, When deciding penalties, the Commission shall consider all the relevant circumstances
surrounding the case, including but not limited to:

(a) the severity of the violation;

(b) the presence or absence of any intention to conceal, deceive, or mislead;
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- (c) whether the violation was an isolated incident or part ofya pattern;
(d) whether the Respondent has a prior record of violations;.and

(e) the degree to which the Respondent cooperated with the investigation and demonstrated
a willingness to remedy any violations.

6. If the Commission ﬁnds that Respondent has V1olated the Sunshlne Ordinance but has not

committed any willful violation, the Commission may issue Warmng letters urging the
Respondent to:

(a) cease and desist the violation; and/or

~(b) disclose any documents or records required by law.

7. Unless otherwise ordered by the Commission, any penalties imposed by the Commission

must be paid in full by the Respondent within 90 days of the Commission's decision.

. VI. MISCELLANEOUS PROVISIONS

A. Ex Parte Communications.

Once a Complaint is filed with the Commission or an SOTF Referral is received by the
Commission, no Commissioner shall engage in communications of any kind outside of a

- Commission meeting regarding the merits of the Complaint or SOTF Referral.

" B. - Public Records.

All Complaints, investigative records of 'Whatéver nature or description, and all information
contained therein, including any work product, shall be public records in accordance with the
Sunshine Ordinance, the California Public Records Act and the United States Constitution.
C. Access to Complaints and Related Documents and Delibérations.

-1.  Complaints, investigative files and information contained therein shall be disclosed as

required by the California Public Records Act (Government Code section 6250, et
seq.) or the San Francisco Sunshine Ordinance and the United States Constitution. -

D. “ Oaths and Affirmations.

The Commission may administer oaths and affirmations.

E. Recordings.
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Every heariﬁg shall be electronically audio recorded and made available on the
Commission's website within 48 hours after the hearing ends.

F. Place of Delivery.

1. ‘Whenever these Regulations require delivery to the ‘Commission, its members, or the
Executive Director, delivery shall be effected at the Commission office. -

2. . Whenever these regulations require delivery to a Respondent, delivery shéll be effective -

and sufficient if made by U.S. mail, personal delivery or any other means of delivery agreed
upon by the parties. ' ' ’ ‘

3, Delivery is effective upon the date of delivery, not the date of receipt.

L. Pége Limitations and-Férmat Requirements. ‘

Whenever these Regulations i_mpdse a page limitation, a "page" means one side of an 8% inch by
11 inch page, with margins of at least one inch at the left, right, top and bottom of the page,

typewritten and double-spaced in no smaller than 12 point type. Each page and any attachments
shall be consecutively numbered. ' . :

IX. SEVERABILITY
If any provision of these Regulations, or the application thereof to any person or circumstance, is

held invalid, the validity of the remainder of the Regulations and the applicability of such
provisions to other persons and circumstances shall not be affected thereby.

WO02-WEST:5DAS1403317032.2 R -6-

317



ATTACHMENT A

25 Van Ness Ave., Suite 220
San Francisco, CA 94102
Phone 252-3100 Fax 252-3112

San Francisco
Ethics Commission

SOTF Proposed Rev1sed Versmn
[Date]

ETHICS COMMISSION REGULATIONS FQR ENFORCEMEN T OF
THE SUNSHINE ORDINAN CE

Effective Date:

© W02-WEST:5DAS1\403055029.1 -0-

- 38



Table of Contents

I . Preamble...
II. Definitions,
IIL. Complaints/SOTF Referrals/Enforcement Pefitions.
| Iv. | Complaint Investigations; Repoﬁ and Recomméndation...
V. - Hearings: General_...
VL De’éermihation of Willful Violations
VII. Administrative Orders and Pen'aities

VIIII.  Miscellaneous Provisions......

W02-WEST:5DAS1403055029.1 . -1- .



Investigations and Enforcement Proceedings.

IL DEFINITIONS

1. PREAMBLE

Pursuant to San Francisco Charter § 5.102, the San Francisco Ethics Commission promulgates
these Regulations in order to carry out the purposes and provisions of the San Francisco
Sunshine Ordinance, S.F. Admin. Code §§ 67.1, et seq. These Regulations apply only to
complaints alleging willful violations of the Sunshine Ordinance and actions for enforcement of
orders issued by the Sunshine Ordinance Task Force and the Superv1sor of Records. All matters
involving alleged violations of conflict of interest, campaign ﬁnance lobbyist, campaign
consultant or other ethics laws shall be handled under the Ethics Co 1ons Regulations for

For purpOsés of these Regulations, the following definitions shall apply:

A. "Business day" means any day other than a Saturday, Sunday, City holiday; or a day on
which the Commission office is closed for business.

B. "City" means the City and County of San F rancisco.

C.  "Commission" means the Ethics-% Ci

Commission in any form of media,
“willful violations of the Sunshine
and County of San Francisco.

D.  "Complaint" means a document il
including any electronic format, alleging "one or:more
Ordinance by an elected ofﬁc1a1 or department head of the

E. "Complainant" means, as applicable, a person or e_ntity that files a Complaint or who was

the original complainant in a SOTF Referral or an Enfgrcement Petition.

F. "Day" means calendar day unless cherWiseig"s.peciﬁcallly indicated. If a deadline falls on a
weekend or City holiday, the deadline shall be extended to the next business day.
G. “Enforcement Action ” means a SOTF Referral or Enforcemen_t Petition, as applicable.

O H “Enforcement Petition” means a petition filed by. a Complainant pursuant to Section

40

67.35 (d) of the Sunshine Ordinance to commence a proceeding for enforcement of (1) an SOTF
Order of Determination that is not the subject of a SOTF Referral or (2) a Supervisor of Records
Order that has not been complied with by the Respondent to whom 1ssued

I "ExecutiVe Director" means the Executive Dire‘etor of the Commission

L. “Hearing Panel” means a panel of three Commlssmners a551gned to conduct a hearing on
a Complaint.

K. “Order” means either a SOTF Order of Determination or a Supervisor of Records Order,
as applicable. '
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L. "Respondent" means either (l) an elected official or department head who is alleged in a

Complaint to have willfully violated the Sunshine Ordinance or (2) the official, department head

or other person who has failed to comply with an Order

M. "SOTF Order of Determination” means an Order issued by the Task Force to a
'Respondent finding a violation of the Sunshine Ordinance and requiring the Respondent to
correct the violation. '

N. "SOTF Referral” means a referral from the Task Force to the Commission, for the
enforcement of an SOTF Order of Determination that has not been comphed with by the
Respondent to whom issued. '

O.  "Sunshine Ordmance means San Francisco Admlnlstratlve Code §§671 et seq., as
amended from time to time, or any ordinance replacmg it.

P. “Supervrsor of Records Order” means an o issued by the Supervisor of Records to a

Respondent pursuant to Section 67.21(d) of the Stins

Q. "Task Force" means the Sunshme Ordlnance Tas e, estdblished in accordanee with

~ the Sunshine Ordlnance

1. COMPLAINTS/SOTF REFRRALS/ENFORCEMEN "TITIONS.

A. Any person or entity may file a Complaint with the Commission. Each Complalnt shall
be administered in accordance thh Section [--] of these Regulations. Upon receipt of a -

Complaint, the Executive Dire shall immediately notify and. forward a copy thereof to the
District Attorney and the California Attorney General.

ives a SOTF Referral or an Enforcement Petition, the
ulé a hearing on it at the next regular meeting of
after receipt thereof and (2) give notice to the
the real party in interest) and, in the case of a SOTF
ie and location of the hearing. The SOTF Referral and
‘governed by Section [-] of these Regulations.

B. When the Execu
Executive Director shall immediately
the Commission to be held
Respondent and the Complainant (
Referral, the Task Force, of the da

Enforcement Petition shall otherwise 1

C. No enforcement action shall beltaken on .a SOTF Referral or an Enforcement Petition nor

any action taken by the Commission with respect to a Complaint unless at least 40 days have .

elapsed after the date the District Attorney and the California Attorney General -shall have been
notified by the Task Force of the filing of the complaint resulting in the SOTF Referral or by the
Executive Director, in the case of a Complaint or Enforcement Petition, as the case may be.

IV. COMPLAINT INVESTIGATIONS; REPORT AND RECOMMENDATION

A The Executive Director shall thoroughly investigate each Complamt The investigation -

(a) shall be completed within 30 days after the Complamt is filed, (b) shall include interviews of
.the Complainant and the Respondent and a review of all documentary and’ other evidence
submitted by the Complainant and Respondent, or by other persons on their respective behalves,
- in support of or in opposition to the allegations in the Complaint and (c) may include interviews
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heard. Copies of such exceptions shall also be sent to

- D.  If the Executive Director’s- report

of any other perséns and the review of any other documentary and other evidence deemed
relevant. All interviews shall be audio recorded and maintained as part of the investigative files. -

B. After the investigation of the Complaint is completed, the Executive Director shall
prepare a draft report with proposed factual findings.” The draft report shall contain a summary
of (a) the evidence gathered through the investigation, (b) the provisions in the Sunshine
Ordinance relevant to the Complaint and the proposed findings and (c) the Executive Director's
recommendation, which shall be either: (1) a finding that Respondent willfully violated the .
Sunshine Ordinance with a proposed order and any proposed pe ies; (2) a finding that
Respondent willfully violated the Sunshine Ordinance and a proposed ]

a stipulation among the Complainant and Respondent) satisfactory
(3) a finding that the Respondent has not willfully violat the
recommendation that the Complaint be dismissed. ‘

ettlement (in the form of
the Executive Director or
]g_ine Ordinance and a

C.  The draft report shall be delivered to the Complainan£ and the Resanglent, each of '

whom, within 20 days after receipt of the draft report, may submit comments and proposed
changes to the draft report to the Executive Director and to the other. Within 10 days after receipt
of any such comments and proposed changes, the Executive Director shall meet and confer with
the submitting party regarding them. Following such meetings the Executive Director may revise
and shall complete the report and submit it to the Commission, the Complainant and the
Respondent. The Complainant and Respondent may each submit to the Commission written
exceptions to the report at least 10 days be meeting at which the report is scheduled to be
ie Executive Director and the other party.

: ﬁndmg of willful violation(s) and
proposes. any order and/or the imposition of any, enalties, the Executive Director shall schedule
a hearing pursuant to Section [--.] of these Regulations. ‘ '

" E. If the Executive Director’s report recoméi;ends a finding of willful violation(s) and
~ approval of a proposed settlement in the, form of a stipulation signed by the Complainant and the

Respondent; the Executive Director shall schedule a hearing by the full Commission at its next
“meeting to be held no sooner than 20 days after the date the Commission receives the
owing the hearirig, the Commission, by the majority vote, shall either: (a) approve the
nter any orders and/or impose any penalties consistent with it; (b)
oposed settlement and instruct the Executive Director to seek a different settlement;
or (c) reject the-proposed settlement and instruct the Executive Director to schedule a hearing in
accordance with to Section [--.] of these Regulations. If the Commission approves the settlement,
the stipulation shall be ag;d”Become fully enforceable and the order(s) and penalties provided for
therein shall be deemed orders issued and penalties imposed by the Commission, effective the
date of such approval with the same force and effect as an order issued or penalty imposed by the
Commission. o - : ‘

F. If the Executive Director’s report recommends a finding that the Respondent has not

willfully violated the Sunshine Ordinance and dismissal of the Complaint, the Executive Director
shall schedule a hearing by the full Commission at its next regular meeting to be held no sooner
than 20 days after the date the Commission receives the report. Following the hearing on the
report, the Commission, by the majority vote, shall either: (a) enter an order of dismissing the
Complaint; (b) reject the dismissal recommendation and instruct the Executive Director to seek a
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settlement or (c) reject the dismissal recommendatlon and instruct the Executive D1rector to
schedule a hearing on the Complaint in accordance Section [--] of these Regulations. If a hearing
is scheduled the Executive Director shall notify the Respondent and Complainant of the date,
time and location of the hearing, at least 28 days in advance of the hearing date.

G. At any time after the Commission receives a Complaint, the Executive Director may
enter into negotiations with Respondent and the Complainant for the purpose of settling the

allegations in a Complaint, the terms of which, including a proposed Commission order and/or -

~ penalties, would be incorporated into a stipulation.

1. Any st1pu1at1on shall expl1c1tly state that:

(2) The Respondent knowingly and voluntanly W
under law and these Regulations;

es any d all procedural rights

(b) The Respondent understands and acknowledges that neither { ettle_r_nent nor
» any terms m the st1pulat1on are b1nd1ng on any other agency or body, and does '

sion or any Hearing Panel shall be on one side of
nch at the left, right, top and bottom of the page,
2 point type. - Each page and any attachments shall be

double-spaced in no smaller th ‘
‘consecutively numbered.

V. HEARINGS: GENERAL

A. All heanngs on Complaints and Enforcement Act1ons shall be pubhc hearings. The
'Commission shall hold the hearing, unless the hearing is on a Complamt in which case, it may
assign a Hearing Panel to hold the hearing.

B. Except as otherwise provided herein, whenever the Commission assigns a Hearing Panel
to hear a Complaint, the assigned Heanng Panel shall have the same authority, subject to the
same restnct1ons as the Commission.

[N

C. A Hean'ng Panel shall submit its report to the Commission, no later than 30 days after the
date the Complaint hearing is concluded. The report shall include proposed findings of fact,
proposed conclusions of law and any proposed orders or penalties. Upon receipt of the report,
the Executive Director shall (a) deliver copies to the Complainant and each Respondent and (b)
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* Commission or the Hearing Panel hears argument

schedule a hearing on the report at the next regular Commission mieeting to be held which is
more than 15 days after the date the report is received by the Commission.

D. At hearmgs on Enforcement Actions, the Complainant (as the real party in interest) and
Respondent(s) shall have the right to appear and speak on his or her own behalf. In addition,

“other individuals may testify in support of either of them. At the conclusion of the testlmony,
public comment shall be had in accordance with the Commission policy.

E. ° At hearings on Complaints, the Executive Director, the Complainant and the
Respondent(s) shall each have the right to appear and speak on his or her own behalf. In
addition, other individuals may testify in support of either the Complamant or Respondent(s). At
the conclusion of the testimony, public comment shall be had with a maximum of five minutes
per speaker and otherwise in accordance with the Commission pohcy

F. For the purposes of these Regulatmns a hearmg concludes on the last date on Wthh the
or testimony. in the proceeding and closes the

hearlng

G. At or prior to a hearing on an Enforcement Action; no evidence presented, heard or

“considered in connection with (1) its hearing$ on the original complaint or subsequent |
proceedings before the Task Force prior to the SOTF Referr'i"b

or (2) the petition to the

Supervisor of Records giving rise to its Order, as the case may, be; shall be.admissible or
considered by the Commission, all of whlch Orders shall be deemed_ inal and conclusive for all

penaltles or other enforcement actions against the Respondent(s)

H.  No formal rules of evidence shall apply to tes‘umony given at a hearing or to documents
or records submitted as”exhibits, but the Commission or a Hearing Panel may require that all -
testimony taken in a heann ' n under oath and any exhibits presented properly
authenticated. When hearing @ Complaint,” e;;-Cormmssron or a Hearing Panel may examine in
camera any public record that {ent “asserts is wholly exempt from disclosure under a
specifically identiﬁed exemption’ ailable under the Sunshine Ordinance. ‘

I. A Respondent who fails to ap ar at a ‘hearing on a Complaint shall be deemed to have
willfully violated the Sunshine Ordinance as alleged in such Complaint.

VI. DETERN[INATION Or WILLFUL VIOLATION S.

A. When deternnmng whether a Respondent’s actions constitute a “willful violation” of the
Sunshine Ordinance the Commission shall apply the definition of “willfully” in Penal Code
section 7. [Note: “Willfully" is defined in section 7 of the Penal Code as: "the word 'willfully,'
when applied to the intent with which an act is done or omitted, implies simply a purpose or
willingness to commit the act, or make the omission referred to. It does not require any intent to

injure another, or to acquire any advantage."]

B.  The Commission shall determine, no later than 30 days after (a) the date a hearing on a
Complaint conducted by it is concluded or (b) the date it receives the report and recommendation
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of the Hearing Panel that conducted a hearmg on a Complaint, whether the Respondent(s) has.

committed a willful violation of the Sunshine Ordinance.

C. The majority. vote of at least three Commissioners shall be required to find that a
‘Respondent has willfully violated the Sunshine Ordinance. A finding of a willful violation of the
Sunshine Ordinance shall be supported by findings of fact and conclusions of law. Prior to
taking the vote, a Commissioner who did not attend the hearing held by the Commission or by
the Hearing Panel -shall certify that he or she reviewed the entire record of the proceedings,
including an audio recording of the hearing. _ :

VIIL. ADM]NISTRATIVE ORDERS AND PENALTIES

A.  The majorlty vote of at least three Comm1ss1oners s_ _
Complaint or (b) issue any order or impose any penalties (1). for a will
Sunshine Ordinance or (2) enforcing a SOTF Order of Determination 6
Supervisor of Records.

B..  The Commission may issue an order to and/or impose penalties on-a' Respondent who
w111fully violated the Sunshine Ordinance or who is the subject of an Enforcement Action
requiring such Respondent to (a) immediately cease and desist the willful violation or comply
with the order, (b) cure and correct the willful violation through whatever action is necessary, (c)
request that was the subject of the Complaint or

| that was the subject of the SOTF

by the Commission, vqrﬁ}nissioner shall engage in communications of any kind outside of a
‘Commission meeting or Hearing Panel hearing regarding the merits of the Complaint or the
Enforcement except for procedural communications.

B. = All Complaints, investigative records of whatever nature or description, as well as all

records relating to Enforcement Actions, in whatever form, and all information contained

therein, including any work product (as defined in Code of Civil Procedure §2018.030), in the
custody of the Commission and its staff, including internal notes taken by the Executive Director
or any staff member contain fully disclosable public information and accordmgly constitute fully
disclosable non-exempt public records
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_discretion to consider and rule on untimely requests for continuance,

C. The Commission and individual Commissioners assigned to conduct hearings may
administer oaths and affirmations. -

D. The Executive Director, the Complainant or any Respondent may request the continuance
of the date of a scheduled hearing on a Complaint. The Respondent or the Complainant in an’
Enforcément Action may request the continuance of the date of a scheduled hearing on the

- Enforcement Action. The request shall be submitted to the Executive Director and copies

provided to all other parties no later than 14 days before the date of the scheduled hearing. The
Commission Chair or the Chair of the Hearing Panel, as the case may be; shall approve or deny a
timely request within seven days of the submission of the request and in addition, shall have the

: electronically audio

E. . Every hearrng on a Complarnt and Enforcement A ion shall:]
s after the hearing

recorded and made avallable on the Commission’s Websrte within 48 h
ends.

F. °  All notices and other communications hereunder (any of which is a “nc "'é”) to be
effective shall be in writing. Notice shall be delivered by one or more of the followmg means:
(a) personally, including delivery by a recognized national overnight courier. with a signed
acknowledgement of receipt, (b) if mailed, by priority first class certified mail, return receipt
requested, postage prepaid or (c) by confirmed facsimile, electronic or digital means other than

email (any of which shall be deemed a “writing” for purposes hereof), in each case as follows:

1. = To the Cornrmssmn a.ny of the Commissioners or the Executive Director, at the
Commlssmn office :

espondent a) if the Respondent is then-a City Official or other City’
the such Respondent’s City office address, if any, and if none, to the
- address listed Wrth,.;h "(Controller/ Payroll) as such Respondent’s current address or (b) if
the Respondent is a ormer City. oi or other employee, to the address listed for such
Respondent in the Crtyf tetirement System or (c) if the Respondent is neither a current or
former City official or othef‘ City employee, to such Respondent’s last known residence -
“address or an address that isreasonably believed to reach the Respondent.

2. To
employee;

3. To a-Complainant if a Complaint, to the address given in the Complaint for
receipt of notices and other communications relating to the Complaint.

4. To a Complainant in an Enforcement Action, to the address given in the original.
complaint filed with the Task Force or in the Petition ﬁled with the Supervisor of

Records, as the case may be. -

C. At the time a Complaint or Enforcement Actlon is filed with or received by the Executive
Director, the address for receipt of notices of each of the affected parties shall be confirmed by
the Executive Director. Any affected party to any Complaint or Enforcement Action may
supplement or change the address for notice by giving notice conformmg to the above to the

o other affected parties.
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5. All notices shall be deemed delivered on the business day received, or on the business
day received when received by confirmed facsimile. Any notice received after 5:00 P.M. on a
business day shall be-deemed received the next business day. ’
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I PREAMBLE -

Pursuant to San Francisco Charter section 15.102, the San Francisco Ethics Commission
promulgates these Regulations ini order to ensure compliance with the San Francisco
Sunshine Ordinance, S.F. Admin: Code §§ 67.1, et seq. These Regulations shall apply
only to complaints alleging violations of the Sunshine Ordinance and referrals from the
Sunshine Ordinance Task Force. All matters involving alleged violations of conflict of
interest, campaign finance, lobbyist, campaign consultant or other ethics laws shall be -

* handled under the Ethics Commission's Regulations for Investigations and Enforcement
. vProceedlngs

II. DEFINITIONS

For purposes of these Regulatmns the followmg deﬁmtlons shall apply

A. "Business day" means any day other than Saturday‘*Sunday, City holiday, or a
day on which the Commission office is closed for usiness.

B. "City" means the City and County of San Francisc
C.  "Commission" means the Ethics Commission.
D. "Complaint" means a written document alléging a violation of the Sunshine

Qrdinance filed with the Commission. -

E. . "Complainmﬁ" means a-person or entity that files a complaint.

E. "Day ‘means calendar day unless otherwise specifically mdlcated If a deadline
falls on a weekend or Clty holida deadline shall be extended to the next business

day.

G. "Deliver" means transmit by U.S. mail or personal delivery to a person or entity.
The Commission, the Executive D]Iector the Task Force or a Respondent receiving
material may consent to any other means of delivery, including delivery by e-mail or fax.

* In any proceeding, the Commission Chairperson, designated Commissioner or hearing

officer may order that delivery of briefs or other materials be accomplished by e-mail.

H. "Executive Director" means the Executive Director of the Commission or the
Executive Director's designee. .

I.  “Exculpatory information” means information tending to show that the
respondent is not guilty of the alleged violations.
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J. "Mitigating information" means information tending to excuse or reduce the
culpability of the Respondent's conduct.

K. "Order of Determination” means a final recommendation issued by the Task
. Force concerning a violation of the Sunshine Ordinance.

L. "Referral" means a reference for enforcement and/or penalties from the Task
Force to the Commission, after the Task Force has issued an Order of Determmatlon
: ﬁndlng a violation of the Sunshine Ordinance.

M. "Respondent" means a person who is alleged or identifie

_complaint to have
committed a violation of the Sunshine Ordinance. :

N. "Stipulated order" means an order regarding a complaﬁ'nt, the terms of which have
been agreed to by both the Executive Director and the Respondent.

O. "Sunshine Ordinance" means San Francisco Administrative Code sectioﬂ’:;zG;".T.l, et
seq. ' :
P. "Task Force" means the Sunshm :Qrdinance Task Force, established by San

'Francisco Administrative Code sectio

individual mtentloneﬂy violated

Q. "Willful violation" means a Vlolatlon Wi :
the Sunshine Ordmance and acted or fa11ed to act with th knowledge that such act or

Executive Director shall schedule a hearing at the next regular meeting of the -
Commission, prévided that: 1) the Executive Director issue a written notice to each
Respondent and the original Complainant (real party in interest) of the date, time and
location of the hearing, at least 15 days in advance of the hearing date. The Executive
Director shall also provide a courtesy notice to the Task Force. Such hearings shall
otherwise be governed by the provisions of Section V of these Regulations. -
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B. Reportof Investigation.

C. If the Task Force or a Complainant notifies the District Attorney or California
Attorney General of a violation or alleged violation of the Sunshine Ordinance;, the
Executive Director shall not take action on the referral or complaint regarding that
violatio_n or alleged violation unt_il at leasf[ 40 days after the'notification date.

Iv. INVESTIGATIONS REPORT AND RECOMMENDATION

A. Factual Investlgatmn The Executive Director’s mvestlgatlon may include, but
shall not be limited to, the interview of the Respondent(s) and any witnesses, and the
review of documentary and other evidence. The investigation shall be conducted in a
confidential manner, pursuant to San Francisco Charter, Appendix C, section C3.699-13.

1. After the Executlve Director has completed his or her investigation, the Executive
Director shall prepare a written report summanzmg his or her factual and legal findings.
The report shall contain a summary of the legal pr visions cited by the complaint and the -
evidence gathered through the Ethics Commission's inve stlgatlon ‘including any
exculpatory and mitigating information. In the report, the Executive Director may
present statements including hearsay, declarations of mvest1gators or others relating to
the statements of witnesses, or the examination.of any other evid: nee. . The report shall
not exceed lO pages excluding attachments. i

2. Thereport shall also include the Executive Director's recommendat1on which

shall be comprised of one of the following: a) a finding that Respondent violated the
Sunshine Ordinance and proposed penalties; b) a finding that Respondent violated the
Sunshine Ordinance and a proposed stipulation, decision and order; or ¢) a finding of no
violation of the Sunshme Ordm ce and dismissal. The report shall be delivered to the

Commlss1on

a. Finding of Viol tion of Sunshine Ordinance and Penaltles If the report
recommends a ﬁndmg_zjof violation and penalties, the Executive Director
shall schedule a hearni ‘pursuant to Section IV.C. of these Regulations.

b. Finding of Vlolatlon of Sunshine Ordinance and Proposed Stipulation,
Decision and Order. If the report recommends a finding of violation and
settlement, the Executive Director shall so inform the Commission.
Thereafter, any two or more Commissioners may cause the matter to be
calendared for consideration by the full Commission in open session at the
next Commission meeting held no sooner than ten days after the date the
Executive Director informs the Commission of the proposed stipulation,
decision and order. During the meeting at which the Commission considers
the proposed stipulation, Commissioners may ask staff questions and shall’
take one of the following actions, each of which requires the vote of three
Commissioners: 1) accept the proposed stipulation; 2) reject the proposed
stipulation and instruct staff to seek a different settlement amount; or 3) |
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reject the proposed stipulation and instruct staff to schedule a hearing
pursuant to Section IV.C. of these Regulations. _

A Commissioner’s request to calendar the matter for consideration by the
full Commission must be received by the Executive Director no fewer than
five days prior to the date of the meeting, so that the Executive Director may
comply with the applicable notice and agenda requirements. '

If two or more members of the Commission do not request the matter to be
calendared, the Executive Director shall: 1) sign the stipulation; 2) have the
Commission Chairperson sign the stipulation; 3) have the Respondent sign
the stipulation; and 4) inform the Complainant of the finding of violation

and st1pu1ated ordeér.

c. Finding of No Violation of Sunshine Ordinance and Dismissal. If the
report recommends a finding of lation and dismissal, the Executive
Director shall so inform the Cormmission. Thereafter, any two or more
Commissioners may cause the matter t al ndared for consideration by
the full Commission in open session at the next Commission meeting held
no sooner than ten days after the date the Executive Director informs the
Commission of the dismissal recommendation. ‘During the meeting at which
the Commission considers the dismissal recommendatlon Commissioners
may ask staff questions and shall take one of the followmg actions, each of
which requlres the vote of three Commissioners: 1) accept the dismissal

on, 2) reject the dismissal recommendation and instruct staff

ent; or 3) reject the dlsmlssal recommendation and mstruct

five days prior to'the date of the meéting, so that the Executive Director may
comply with the applicable notice and agenda requirements.

If two or more members of the Commission do not request the matter to be
calendared, the Executive Director shall take no further action except that he

- or she shall inform the Complainant and the Respondent of the finding of no
violation and d15mlssa1 ~

C. Delivery of Report and Notice of Hearing. If a hearing is scheduled pursuant to

- section IV.B., the Executive Director shall deliver to each Respondent and the
Complainant a copy of the report summarizing the Ethics Commission's investigation,

with written notice of the date, time and location of the hearing, at least 45 days in

advance of the hearing date. The notice shall inform each Respondent that he or she has

- the right to be present and represented by counsel at the hearing. | '
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D.  Response to the Report.

1. If a hearing is scheduled, each Respondent may submit a written response to the
* report. The response may contain legal arguments, a summary of evidence, and any
mitigating mformatlon The response shall not exceed 10 pages excluding attachments.

2. If any Respondent submits a response, he or she must dehver the response no later
than 20 days prior to the date of the hearing. The Respondent must deliver eight copies

of the response to the Executive Director. The Executive Director must then immediately
distribute copies of the response(s) to the Commission. The Res; ndent must deliver one
copy of the response to every other Respondent named in the rep y

E. Rebuttal.

‘1.~ The Executive Director may submit a written rebuttal to any respon _
Executive Director chooses to do so, the Executive Director must deliver the rebuttal’ to
the Commission and each Respondent named in the report no later than seven days' prior

‘to the date of the hearing. The rebuttal shall not exceed ﬁve pages excluding -~
attachments.

V.  HEARING
A. General Rules and Procedures.:.

1. . Public Hea.rmg

The heanng shall be open to the pubhc The Comm1ss1on may hold the hearmg, or the
~ Commission may assign one of its members or ahearmg officer to hold the hearing and
" ‘submit a rep_ort and recommendation to the Commission. If the Commission holds the

hearing, the Commission may assign an outside hearing officer as the presiding officer at
the heanng, as's rth in section VL.E.3. -

> referrals, the followmg parties have the right to appear and speak
hlS or her own ehalf ’ , .

inal Complamant (real party in mterest) and

Respondent(s)
‘. No other live testimony shall be perrmtted

b. For complamts allegmg a violation of the Sunshine Ordmance the followmg
parties have the right to appear and speak on his or her own behalf:

. . Executive Director; and
ii. ~ Respondent(s)..
1ii. No other live testimony shall be perm1tted
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2. S;tandard of Proof

The Commission may determine that a Respondent has committed a violation of the
Sunshine Ordinance only if a person of ordinary caution and prudence would conclude,
based on a preponderance of the evidence, that the Respondent has committed the
v1olat10n

3. Burden of Proof

If the matter is a Task Force referral, the Respondent will bear the burden of proof to
show that he or she did not violate the Sunshine Ordinance. In such cases, the
Respondent must refute or rebut the evidence to show that he or she did not Vrolate the
“Sunshine Ordinance.

If the matter is not a Task Force referral, the Execiitive Director bears the burden of

proof and must meet the standard set forth in Sectron V.A2; :of these Regulations in =~
order for the Commission to find that the Responden has cormmtted a violation of the -
.Sunshine Ordinance. : v

: 4 Rules of Evidence

All evidence admissible in an administrative proceeding governed by the California
Administrative Procedure Act shall be admissible in the hearing,/*The Executive Director
or the or1g1na1 Complainant (for Task Force referrals) and each Respondent and shall
have the right to introduce exhibits and to rebut any evidence presented.

inal Complainant (for Task Force referrals) and
( — an exhibit, they shall so advise the
Commission in advance of the hearing. For all other exhibits, either the Executive
Director or the original Complainant (for Task Force referrals) or the Respondent may
move to admit a pamcular exhibit at the hearing, and the non-moving party shall have an
opportunity to object prior to the Commission ruling on the admission.

6. Oral Argument

At the hearing, the Executive Director or original Complainant (for Task Force referrals)
and each Respondent shall be allowed oral argument. The Commission, assigned

~ Commissioner, or hearmg officer shall determine the appropriate length for the
arguments.

7. Failure to Appear

A Respondent who fails to appear may be deemed to have adrmtted the vrolatron(s)
brought against him or her. ,
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2.

B.  Finding of Violation.

If the Commission conducts the hearing, the Commission shall determine, no later than
45 days after the date the hearing is concluded, whether the Respondent has committed a
violation of the Sunshine Ordinance. If the Commission assigns one of its members or an
outside hearing officer to conduct the hearing, the assigned member or hearing officer:
shall submit a report and recommendation to the Commission no later than 30 days after
the date the hearing is concluded, as described in section VLE of these Regulations.
Thereafter, the Commission shall determine, no later than 45 days after the date the report
and recommendation is delivered, whether the Respondent has comm1tted a violation of

the Sunshine Ordinance.

The votes of at least three Commissioners are required to find that a Respondent has
committed a violation of the Sunshine Ordinance. The finding of a violation of the
Sunshine Ordinance shall be supported by findings of fact and conclusions of law and
shall be based on the entire record of the proceedmgs Each Commissioner who
participates in the decision shall certify on the record that he ot she personally heard the
testimony (either in person or by listening to a tape or. recordmg of the proceeding) and
reviewed the evidence, or otherwise reviewed the entire record of the proceedings.

C. Administrative Orders and Penalties; Warning L

L. The votes of at least three Con-]missionersk are required to impose orders and
penalties for a violation of the Sunshine Ordinance.

Commlssmn shall,
but not limited to:

Sunshine Ordinance, the Commission may issue orders and penaltles requiring the
Respondent to:

(a) cease and desist the violation;

(b) disclose any documents or records required by law; and/or
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(¢) pay a monetary penalty to the general fund of the Clty in an amount up to ﬁve
. thousand dollars ($5,000) for each violation. The Respondent may not use City
monies to pay such penalties. :

4, If the Commission finds that an elected official or a d'epartnient head committed a

willful violation of the Sunshine Ordinance, the Commission may also issue a finding of

official misconduct and so inform the Mayor or appointing authority.

5. When demdmg pena1t1es the Commission shall consider all the* levant
cucumstances surrounding the case, including but not limited to

(a) the severity of the violation; .
(b) the presence or absence of any intention to conceal, dé’:’ceive, or
(c) whether the violation was an isolated incident or part of a pattern;

(d) whether the Respondent has a prior recdrd of violé.tions; and

demonstrated a willingness to re

iolated tl__le Sunshine Ordinance but
nissio rnéy"issue warning letters

6. If the Commission finds that Resp nden
has not committed any willful violation, t
urging the Respondent to:

(a) cease and desist the violation; and/or

- (b) disclose any documents or records requlréd by law.

publicly announce: this fact The Commission's announcement may but need not include
findings of law and fact. Thereafter, the Commission shall take no further action on the
complaint. The Executive Director shall inform each Respondent and the Complainant or
original Complainant (for Task Force referrals) of the Commission's determination.

The application of any of the confidentiality provisions of the San, Francisco Charter;
including but not limited to sections Appendix C, section C3.699-13, and Appendix F,

sections F1.107, F1.110, and F1.111, unless such provision conflicts with an express non-
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confidentiality provision in California Government Code section 6250 et seq. (California
Public Records Act) or section 54950 et seq. (Ralph M. Brown Act), is a defense against
an alleged violation-of the Sunshine Ordinance. :

VI. MISCELLANEOUS PROVISIONS .
A. Ex Parte Communications.

Once a complaint is filed with the Commission or referred by the Task Force, no
Commissioner shall engage in oral or written communications outside of a Commission

. meeting regarding the merits of an enforcement action with the Commission's staff, the

Respondent, the Complainant, original Cemplainant (for Task Force referrals), any
member of the Task Force or any person communicating on behalf of the Respondent,
Complainant, original Complainant (for Task Force réferrals) or any member of the Task
Force except for communications, such as scheduling matters, generally committed
between a court and a party appearing before that court. ™ :

 anid Deliberations.

B. Access to Complaints and Related Documé

Complaints, investigative files and information contained therein shall not be disclosed

except as necessary to the conduct of an investigation or as re ired by the California
Public Records Act (Government Code section 6250, et seq.) or the San Francisco
Sunshine Ordinance. In order to guarantee the integrity of the investigation, internal
notes taken by the Executive Director or his or her staff regarding complaints shall not be
disclosed until one of the following has occurred:

1.

C é”r_g'mission ha accepted staff’s dismissal recommendat_i_on;

2. theComrriiss n has': t;pula‘tion, decision and order; or

3. the Commissioﬁ s issued its final decision following the hearing.

C. - Oaths and Affirmations. "~

The Commission, and individual Commissioners and hearing officers assigned to conduct
hearings, may administer oaths and affirmations. '

D. Selection of Designee by the Executive Director.
Whenever the Executive Director designates an individual other than 2 member of the

Commission staff to perform a duty arising from the Charter or these Regulations, the
Executive Director shall notify the Commission of the designation no later than the next

business day.
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E. Powers and Duties of Individual Commissioners and Hearing
Officers. '

1. Unless otherwise provided, whenever the Commission assigns an individual

- Commissioner or hearing officer to hear any matter under these Regulations, the assigned
Commissionér or hearing officer shall have the same authority, and be subject to the
same restrictions, as the Commission.

2. ' When an individual Commissioner or a hearing officer is assigned to conduct a

hearing under these Regulations, he or she shall submit a report and recommendation for

decision by the Commission. The report and recommendation shall contain proposed

. findings of fact and conclusions of law. Copies of the report and recommendation shall
be delivered to the Commission, Executive Director, each Respondent, and the original
Complainant (for Task Force referrals) no later than 30 days after the date the hearing is
concluded. Thereafter, the Executive Director shall calendar the matter for consideration

. at the next Commission meeting not less than 15" ays after the date the report and
recommendation is delivered to the Commission

ar a case, with an outside
dural matters and on the
in the decision on the

3. When the Commission sits as the hearing panel to ]
hearing officer presiding, the hearing officer shall rule onp
admission and exclusion of evidence only, and shall have no
merits. S

- L. Extensions of Time and Continuances.

- The Executive Director or original Complainant (for Task Force referrals) or any
Respondent may request the continuance of a hearing date. The requester must deliver
‘the request to the Commission Chair or the individual Commissioner or hearing officer
‘assigned hold the hearing, and provide a copy of the request to all other partiés no later

hearing officer
good cause.

signed to hold the hearing may grant the request only upon a showing of

G. Recordings.

Every hearing shall be electronically recorded.
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H. Place of Delivery.

1. Whenever these Regulations require delivery to the Commission, its members, or
the Executive Director, delivery shall be effected at the Commission office.

2. . Whenever these regulations require delivery toa Respondent delivery shall be

effective and sufficient if made by U.S. mail, personal delivery or any other means of
delivery agreed upon by the parties under section II, subsection G, to -

address.

b Ifthe Respondent is a former C1ty employee to the address
City' s ret1rement system

c. If nerther subsectlons (a) nor (b) are applicable, to an address reas

- calculated to give not1ce to and reach the Respondent.

3. Delivery is effective upon thedate of delivery, not the date of receipt. .

L Page Limitations and Format Requirefn

Whenever these Regulat1ons impose a page l1rmtauon a gex' means one side of an 82
inch by 11 inch page, with margins of at least one inch at the left, right, top and bottom of
the page, typewritten and double-spaced in no smaller than 12 point type. Each-page and
any attachments shall be consecutively numbered

J. Conc_lusion. of Hearing.

hese Regulations, a hearing concludes on the last date on which the
ment or testimony in the proceeding.

A. At any time after the Commission takes jurisdiction over a complaint, the
Executive Dn"ector may ‘enter into negot1at1ons with Respondent for the purpose of -
resolving the factual and legal allegations in a complaint by way of a stipulation, decision -

' and order. Any proposed st1pu1at1on decision and ‘order shall exphc1tly state that

‘ ( 1) the proposed stipulation, decision and order is subject to approval by the
Commission; :

(2) the Respondent knowingly and voluntarily waives any and all procedural rights -
under the law and these Regulations;
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(3).the Respondent understands and acknowledges that the stipulation is not binding
on any other agency, and does not preclude the Commission or its staff from
referring the matter to, cooperating with, or assisting any other agency with regard to
the matter, or any other matter related to it;

(4) the Respondent agrees that in the event the Commission refuses to approve the
proposed stipulation, it shall become null and void; and

- (5)inthe event the Commlssmn rejects the proposed stipulation and a full hearing
before the Commission becomes necessary, no member of the Commission shall be ,
disqualified because of prior consideration of the stipulation. -

B. The‘snpulatlon shall set forth the pertinent fa
* to anything that could be ordered by the Commission
these Regulations.

nd may include an agreement as
er.section V, subsection C of

C.  Once the Executive Director enters into a stipulation with a Respondent, the
Executive Director shall inform the Commission of this stipulation and shall place the
matter on the agenda at the next Commission meeting oct fng no sooner than ten days
from the date the Executive Director informs the Commission of the stipulated

agreement.

D. St1pu1at10ns must be approved by the Commission and, ypon approval, must be
announced publicly. The stipulated order-shall have the full force of an order of the |
Commission. .

“IX. SEVERABILITY

application thereof to any person or
f the remainder of the Regulations and the
to other persons and circumstances shall not be affected

If any provision of thés
circumstance, is held invali

thereby.
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| VII. MISCELLANEOUS PROVISIONS

| B. All Complaints, investigative records of whatever nature or description, as well as all
records relating to Enforcement Actions, in whatever form, and all information contained
therein, including any work product (as defined in Code of Civil Procedure §2018.030), in the
" custody of the Commission and its staff, including internal notes taken by the Executive Director
or any staff member eentainconstitute fully-diselesable— public information and-aceordingly,
' eenstitute-fully disclosable non-exempt public records, except and solely to the extent disclosure
thereof is specifically prohibited pursuant to any provision of the California Public Records Act
or of any other State law and the specific statutory authority for such withholding is cited in
writing in accordance with subdivision (b) of Section 67.27 of the Sunshine Ordinance.




| VIIL. MISCELLANEOQUS PROVISIONS

| B. - All Complaints, investigative records of whatever nature or description, as well as all
records relating to Enforcement Actions, in whatever form, and all information contained
therein, including any work product (as defined in Code of Civil Procedure §2018.030), in the
custody of the Commission and its staff, including internal notes taken by the Executive Director
or any staff member eontainconstitute fully—diselosable— public information and-aceordingly,
eenstitute-fully disclosable non-exempt public records, except and solely to the extent disclosure
thereof is specifically prohibited pursuant to any provision of the California Public Records Act
or of any other State law, provided that the specific statutory authority for such withholding is
cited in writing in accordance with subdivision (b) of Section 67.27 of the Sunshine Ordinance.
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MEMORANDUM RE: SOTF REVISION OF PROPOSED SUNSHINE REGS.

To: SOTF C&A Commitee
From:- ° Allen Grossman
Date: , October 26,2010

64

Attached is a draft revision of the proposed Ethics Commission Regulations dealing with the

enforcement of violations of the Sunshine Ordinance. Completely revising the Ethics draft made
more sense to me than picking and choosing which whole sections to rewrite, including expanded
use of the definitions. Also, as a result of the basic restructuring and elimination of many provisions
in the Ethics draft, I decided not to attempt to mark the changes from the Ethics draft, as that would -
have resulted in an almost unreadable document. In the end it should make for a more focused
discussion of what belongs in the final Regs from SOTF’s point of view.

When reviewing the revision, please note the following:

ey All references to complaints, investigaﬁons, hearings and such relating to-simple (i.e. not
willful) violations of the Sunshine Ordinance (the “SO”) were eliminated because:

(@ Tt is clear to me that Ethics has no jurisdiction under the SO to hear original
complaints other then those for willful violations and then only by “elected officials or
department heads of the City and County of San Francisco™ per § 67.34 -- “Complaints
involving allegations of willful violations of this ordinance, ... by elected officials or
department heads of the City and- County of San Francisco shall be handled by the Ethics
Commission ”--, the only section that refers complaints to Ethics. ' ;

(b) From a policy point of view (and likely based a statutory construction analysis), the
SOTF is THE body named in the SO to handle these disputes and, from a practical point of .
view, capable of handling simple complaints —its members know the SO well and it has a ten
year history of applying it to many different situations. Why would Ethics want to get all
tangled up, for example, in whether a particular record is exempt or not. The hearing
procedures it likes are very formal and carefully spelled out — creating major gauntlets for
any non-lawyer complainant to overcome and -very time consuming for Ethics staff.

~(¢)° Moreover, Ethics’ proposal for concurrent jurisdiction on simple complaints creates
some serious problems in the unlikely instance that some complainant would file with both
the SOTF and Ethics. The Ethics ED can handle the complaint under its proposed Section

" IV — a procedure that is directly opposite that of the SOTF — such as the ED’s authority to
investigate, etc. and come to the directly opposite conclusion from that of the SOTF, which -
would have implications when the SOTF tries to get its Order enforced. The complainant is
not even given the right to speak at the hearing. In addition, Ethics §IV.C. gives-the
Respondent the right to be represented by counsel at the hearing — and we know who that
would be — directly contrary to the SOTF hearing procedure and §67.21(i) of the Sunshine

Ordinance." '



(2)  All references to the use of “hearmg officers” and such have been eliminated, given the
importance of either an enforcement or willful violation hearing and the need for the Commission to
~ be directly involved. The implications for the Respondent are quite dramatic. For that reason, the

‘Commission or a panel of three Commissioners should hear these cases.. The enforcement hearings
should be relatively short since little new evidence (if any) will be introduced — the hearing will be
-essentially a “sentencing” one, while the “willful violation” hearing carries with it penalties and,
p0551b1y, an official misconduct finding. 2

3) Ethics staff’s proposal to define “wﬂlfully” and to prov1de excuses for violations through |

“exculpatory information” and “mitigating information” have been eliminated in favor of the
California Penal Code statutory definition of “willfully.” -

@) All restrictions on who can testify or provide support for a respondent or complainant at a
hearing have been eliminated and ample time for public comment-added. Any restrictions would be
unacceptable as a matter of fairness to all parties concerned as well as the public, even if “legal”.

(5) Ethics’ proposal shifting the ‘burden of proof” in enforcement hearings, thereby effectlvely
allowmg the respondent to retry the matter, has been eliminated. A hearing on an enforcement case
is now been limited to a “penalty” phase hearihg. This should be a simple summary hearing with as
no new “evidence” on the original violation or the refusal to comply, allowing only evidence that

will remedy the original violation or provide some reason not to penalize the respondent or to.

minimize the penalty.,‘ A provision prohibits introduction of any evidence presented to the SOTF or
the Supervisor of Records prior to issuance of the order. :

- (6) Because the Ethics Commission was wrestling with how to implement section 67.34(d) —

“Any person may institute proceedings for enforcement and penalties under this act ... before
the Ethics Commission if enforcement action is not taken by a city or state official 40 days after a
complamt is filed ” — the question of specifically what and whose action would be enforced became
an issue. The draft makes it clear — through the definitions and the text — it is either an SOTF order
" not referred to EtthS or an order issued by the Supervisor of Records ;

‘(7) The provision in the Ethics draft that sought to make “confidentiality” of a public record
-under the City Charter but not exempt under the SO, a complete defense to any claimed violation
has been eliminated. Ethics® staff will no doubt claim that the Charter “trumps” of the Charter vs.
the SO. There is ample law that the SO is not trumped by the Charter, although the City Attormey
will no doubt disagree. In addition, the provision to keep confidential some of Ethics’ investigative
records relating to these open government matters has been eliminated. There is neither a legal basis
-for domg so nor any policy supporting it in an open govemment setting, as these cases are.
®) All the provisions that go to the Ethics Commlssmn s decision making, such “circumstances
surrounding the case” spelled out in the Ethics draft have been eliminated. The Commission
presently has five members, four of whom are lawyers. No doubt they can ﬁgure out what the
“circumstances” should be on their own. :
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‘MEMORANDUM #2 TO SOTF MEMBERS:

August 29, 2010

RE:  Fthics Commission’s proposed “Regulatlons for Complamts Alleging V1olat10ns of the

- Sunshine Ordinance”.

Fthics staff issued the proposed Regulations, and a covering Memorandum to the Ethics

Commissioners and the SOTF Members, on August 17, 2010. As stated in that Memorandum, .
“These proposals have been forwarded to the Task Force for its review and comments. The
Commission will not consider the draft proposals until after the Task Force has had a chance to

dlscuss and/or take action on them.”

Rather than commenting on each of the sections in the proposed Regulations or the covering
Memorandum, what follows is a look at what the Ethics staff proposes from a somewhat broader

perspective.

(1) In its covering Memorandum the Ethics staff describes the three decision points adopted
at the Commission’s June 14, 2010 meeting. Those decisions, while made to assist the staff in
redrafting the Regulations, were not final. At that meeting the Commissioners discussed whether
to adopt these points or wait until the Commission had the SOTF’s comments. The chair stated
and it was understood that these decisions would be revisited once they had the SOTF comments.

-+ Accordingly, the SOTF should feel free to take issue with any part of the Regulations based on

those “dec151ons

2) Staff limits the scope of the Regulat1ons to complalnts” filed d1rect1y with the

Commission and to SOTF referrals. The Regulations do not cover SOTF referred findings of
“official misconduct.” However, the Commission’s jurisdiction to hear “complaints” should be
limited to complaints for “willful violations” per Sunshine Ordinance §67.34. The main issue is
whether the enforcement provision in §67.35(d) gives it jurisdiction over complaints that allege a
“simple” violation. In addition, there should be a separate set of regulations governing the
handling of SOTF “official misconduct™ findings, as those findings can come from other sources
under the Charter and must satisfy serious due process requirements. _

(3) © Most of the Regulations deal with the “complaints™ filed directly with the Commission
and sets out he whole procedure authorizing the Executive Director’s investigation, reporting and
participation in any hearings on those complaints, effectively establishing the ED as the
“prosecutor” and turning the complainants into bystanders. For example, at the hearing on a
complaint, the Executive Director appears and speaks in support of the complaint, the respondent
on its own behalf and “no other live testimony is permitted”. (Regs §V.A.1.b.) Moreover, the - .
procedure is cumbersome, very lengthy, formal and skewed to favor respondents — who, for
example can rebut the ED’s reports.

The position of the SOTF should be that the Regulations cannot delegate any authonty or power |
to the Executive Director to do anything more than administer the Regulations because the



. Commission is-acting solely in a judicial capacity with respect to open government matters
brought before it. Its process and hearing should mimic that of the SOTF. The two parties before
the Commission must be the original complamant (as the real party in interest) and the
Respondent. :

The Staff's explanation of how it addresses the non-role of the complainant is almost
embarrassing: : ’ :

“Although the Complainant will not have a formal role in the hearing, providing
the Complainant with a copy of the written report serves two important purposes:
a) it proactively allows the Complainant to learn what the Commission staff has
done with his or her complaint — the report is a public document and providing it
to the Complainant addresses past criticism from the Task Force and members of
the public that the Comm1ssmn s handing of Sunshlne complamts is done without
public scrutiny; ... S ;

(4) Even though the Commission has no power to investigate or keep confidential any
records in open government cases under Charter Appendix Section C3.699-13, subdivision (a),
‘the Regulations give investigative power to the Executive Director and keep the investigative

work confidential until case is finally disposed of. (Regs §§IV.A, and VLB), although § V.B. -

requires-disclosure as requlred by the... Sunshine Ordinance “ but not “internal notes taken by
the ED or the staff”. Thus, it is not clear whether the investigative files can be kept confidential
, while the case is pending. Since the Commission’s specific authority is derived from the charter,
it cannot expand the specific charter provisions that limit its authority. Moreover, there is no

justification to “exempt” from disclosure any public records concermng the Commission’s

handling of open government matters, given that the records in a SOTF or in any superior court
~ proceeding -- the other ways a person can seek remedial action to obtain-a ;public record -- do not
exempt any records (other than the record in dispute) from disclosure.

%) Moreover, the hearing procedure itself is daunting for the orlginai Complainant in the
SOTF referral case”, who not only has to prove his case all over agam but will need a lawyer to
help him. This is what staff says:

“If the -hearing concerns a Task Force referral, the real party in interest, the original

Complainant, will be given an opportunity to speak before the Commission, as will the

Respondent. No other live testimony will be permitted. The Task Force, which has
already heard the matter, does not play a role in the Commission’s hearing. Its members
may, if they wish, speak only during public comment at the hearing.”.

Add to that:

«All evidence admissible in an administrative proceeding governed by the California
Administrative Procedure Act shall be admissible in the hearing. . The Executive Director
or the original Complainant (for Task Force referrals) and each Respondent and shall
have the right to introduce exhibits and to rebut any evidence presented.” (§V.A.4.)

. “Where the Executive Director or the original Complainant (for Task Force referrals) and
the Respondent stipulate to the -admissibility of an exhibit, they shall so advise the
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Commission in advance of the hearing. For all other exhibits, either thé Executive
Director or the original Complainant (for Task Force referrals) or the Respondent may
move to admit a particular exhibit at the hearing, and the non-moving party shall have an
opportunity to object prior to the Commission ruling on the admission.” (§V.A.5.)) -

- “At the hearing, the Executive Director or original Complainant (for Task Force referrals)
and each Respondent shall be allowed oral argument. The Commission, assigned
Commissioner, or hearing officer shall -determine the appropriate length for the
arguments.” (V.A.6.) ‘ '

(6)  Another serious hurdle for the complainant filing directly with the Commission is found
in the second paragraph of §V.D. and described in the staff Memorandum [item #6, page 7].
That section creates “an absolute defense against an alleged violation of the Ordinance” if the
Commission finds that if any of the confidentiality provisions of the Charter is applicable,
including Appendix C, section C3.699-13, and Appendix F, sections F1.107, F1.110, and F1.111,
unless such Charter provision conflicts with an express non-confidentiality provision in the

"CPRA or the Brown Act.

“The vice of this absolute defense is that it ignores the Sunshine Ordinance provisiohs that limit or

eliminate certain “confidentiality” exemptions in the CPRA and the Brown Act. It is ironic that
these Regulations intended to provide relief to complainants who file under the Sunshine.
Ordinance are denied the full benefit of that law. Moreover, to what extent does this absolute
defense undercut an Order issued by the SOTF that relies on a provision in the Ordinance that
eliminates or limits the confidentiality exemption to find the violation. This absolute defense can
also be construed as a rule that limits the scope of the CRPA as expanded by the Sunshine
Ordinance and thus must past Prop 59°s requirement that a rule “... adopted that limits the
right of access shall be adopted with findings demonstrating the interest protected by the
limitation and the need for protecting that interest. All proceedings before the SOTF and
a court asked to force the disclosure of a public record are open, so Ethics has no

justification for doing it here.

Finally, the Commission’s .bylawé require it to “... comply with all applicable laws, including,
but not limited to, the San Francisco Charter, San Francisco Sunshine Ordinance (Administrative

‘Code sections 67.01 et 'seq.), ...” That compliance would certainly include all its proceedings

dealing with violations of the Ordinance.

(7 It is not clear why no “testimony” is permitted at the hearing on the merits of a complaint
or an SOTF referral other than of the complainant and the respondent. Only public comment is
allowed in the case of a SOTF Referral and, although not stated, in the case of a complaint filed
directly with the Commission. (§V.A.1.) , . :

(8)  With respect to SOTF referrals, based on the Commission’s tentative decision at its June
2010 meeting, the Regulations provide “... respondent will have the burden of proof to show that
he or she did not violate the Ordinance” because the SOTF has already found the violation,
(§V.A.3.). As staff explains: “... In such cases, the assumption is that the Respondent violated
the Ordinance. Respondent must refute or rebut the evidence relied on by the Task Force to



show that he or she did not violate the Ordinance.” At the June 10 2010 meeting, the public
comment unanimously opposed this standard and the Commissioners voted 3-to 2 to accept it, so
the issue will definitely be revisited when these proposed Regs are before the Commission. The
opposing view (and the correct one) is that the Regulations cannot include any provisions that
would authorize the Commission to review or refuse to accept any SOTF finding or legal
conclusion in any referred enforcement case; in effect, tore-litigate it. The law is clear that its
role is to “enforce” the non-complied with Orders of the SOTF. ' The SOTF is a duly constituted
body, with equal or higher authority to that of the Ethics Commission, with respect to matters
brought before it, which was given the express power under the Sunshine Ordinance to issue
those Orders, based on its f1nd1ngs the underlying facts, its legal conclusions and 1ts,
determinations. .

C)) Since the Regulations’ “burden of proof” shifting for enforcement of SOTF ‘Orders is

unacceptable, another procedure should be presented to the Commission as an alternative. That

question came up at the June 2010 meetmg The proceedlng could be either:

One similar to a penalty phase hearing, at which the respondent tries to make a case why
there should be no or only a limited penalty imposed, as, for example, the respondent has
since turned over the records and offered to reimburse the requestor for the time spent
and any costs incurred, including lawyers’ fees, in obtaining the records; 'or -

' One, a “limited show cause” hearing in which the respondent will be penalized for failure -

to comply with the Order, unless the respondent can show it has a legally supportable
basis for non-compliance not presented to the SOTF. The failure to comply was willful -
intentional - so the assertion that it was not willful/intentional as a ground for dismissal is

unsupportable; nor would reliance on the City Attorney’s advice not to comply, whether '

oral or. written, is not a basis for dismissal as the City: Attorney cannot “trump” the

SOTF’s determination nor may the CA assist a respondent in denying the pubic access to

a public recorder, per §67 21(0).

f

Whichever is chosen the goal of a swift effective proceeding would be met and the

consequences known, as both the time table for a complete resolution within a period of say, 30 '

days, after the referral and the penalties should be spelled out in the Regulations.

(10)  Section V.C.2.(c) is troublesome because it allows the respondent whose alleged
violation is “willful” to use the fact that he or she “consulted with counsel prior to committing -

‘the alleged violation” as a mitigating factor. History has shown that invariably the respondent
who does not want to disclose a particular public record will ask the City Attorney whether it
must be disclosed and, almost invariably, when the answer is “no”, the record is not disclosed.
This provision, while not an absolute “get out of jail free” card, is cIose to it. It is particularly a
problem because it probably violates the non-assistance provision in §67 21(i) of the Sunshlne
Ordmance
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MEMORANDUM #1 TO SOTF MEMBERS:

“August 29, 2010

RE:  Ethics Commission’s proposed “Regulations for Complamts Alleging V1olatrons of the |
Sunshine Ordinance”.

Before your July 27, 2010 SOTF Meetmg, I forwarded to. you, among other documents, a copy
of my June 10, 2010 Memorandum to the Ethics Commissioners and Mr. St. Croix, its Executive
Dlrector with comments on the staff’s June 7, 2010 Memorandum. At the June 14, 2010 Ethics
Commission meeting some of the points raised in that Memorandum were discussed. The Ethics
staff has moved forward with a set of proposed regulations dealing with sunshine matters
brought to the Commission. My second Memorandum: of this date has my comments on those
proposed Regulations. However, to-give you some flavor of how the staff viewed my earlier
comments when preparing the proposed Regulations, here is the scorecard:

What the Regulations Cannot Include:

“(1) The Regulatlons cannot include any provisions for investigations nor to keep

“confidential” any records relating to open government matters: Under Appendix Section

' C3.699-13, subdivision (a), the Commission’s investigative power and.ability to keep

records conﬁdentral extends only to “...alleged violations of this charter and City

ordinances relating to campaign finance, lobbying, conflicts of mterest and governmental
ethics.” No reference to alleged violations of open government laws. ¢

The proposed Regulations are replete Wlth provrs1ons for investigations and mamtarmng
confidentiality of investigations.-

“(2) The Regulations cannot delegate any authority or power to the Executive Director
to do anything more than administer those Regulations because the Comimission is acting
solely in a judicial capacity with respect to open government matters brought before it,
whether (a) enforcing SOTF referrals, (b) finding facts and hearing complaints for
“willful violations” or other violations or (c) conducting a “trial” of an official or other
public officer found to have committed official misconduct.” : :

The Executive Director is the de facto “prosecutor” on complaints filed with the
Commission and had given broad authority to investigate, report to the Commission on
his findings and legal conclusions and make recommendations to the Commission, which
if become final unless, within five days from the receipt of the report, at least two
Commissioners ask that it be scheduled for a hearing.

“(3)  Staff proposes a policy directive that ... respondent will have the burden of proof
to show that. he or she did not violate the Ordmance” because the SOTF has already
found the violation. The Regulat1ons cannot include any provisions that would authorize
the ‘Commission to review, reject, deny or refuse to accept any SOTF finding .or
conclusion in any referred enforcement case.’ :



The Comrmssmners approved this directive by a 3 to 2 vote, but agreed to revisit the
“issue once they had the SOTF’s comments on it.

“(4) The Regulations cannot include any provisions dealing with SOTF findings of
official misconduct under §67.34 (first sentence); those findings must be governed by a
separate set of generic rules that apply whenever there is a finding of “official
misconduct” which falls within Ethics’ jurisdiction as prov1ded in §15. 05(e) of the City
Charter.”

- There are no provisions in the proposed Regulat1ons dealmg with ¢ ofﬁcial misconduct”
findings by the SOTF '

What the Regulations Should Include.

“(1)  For SOTF enforcement referrals of its non-complied with Orders, provisions fora
" summary “show cause” proceeding shortly after the referral is received by the

Commission. Advice from the City Attorney’s Office cannot be given as reason for non-

compliance. “ ' :

The regulations adopt the “tentative” decision to shift the burden of proof to the
respondent. : :

“(2) For complaints filed initially with the Commission pursuant to Sunshine
Ordinance §67.34 for “willful violations” or for other violations pursuant to § 67.35(d),
the parties before the Commission would be the complainant and the respondent
department/official/agency.”

As noted the Executive Director is the de facto “prosecutor” on complaints filed with the
Commission The complamant has no role and is not even allowed to speak on the merits
at any heanng, assuming the matter gets that far

“(3) The Regulations dealing with SOTF enforcement referrals and complaints filed
directly with the Commission must provide that the entire process is open and all records
are fully disclosable.”

As noted, the proposed Regulations maintain the conﬁdent1a11ty of 1nvest1gat1ons/ staff
notes until the case is disposed of. : '

Other Comments.

“(1)  The whole purpose of an individual member of the public seeking administrative
relief to gain access to public records or to correct meetings violations is to make it
quicker, cheaper, easier and more efficient than litigation. For that reason, the
Regulations must make the process simple, efficient, and easy for the complainant and
not require a lawyer’s assistance.” -
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The Reguletlons are quite the opposite, to the point that even a lawyer who has not
regularly appeared before an administrative body would have to spend considerable trme
dealing with the “rules” set up for the hearings. :

“(2) The SOTF cannot be a party to any proceedings before the Commission. It has no

7 authority to do so and its doing so would change the character of that proceedmg The

fight is and always will be between the original complainant (the real party in mterest)

~ who seeks the records and the respondent department agency or official...”

The SOTF is not a party under the proposed Regulatlons and has no role to play before
the Commission on its referrals. The fight is between the original complainant and the

respondent.





