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L PREAMBLE

Pursuant to San Francisco Charter § 5.102, the San Francisco Ethics Commission promulgates
these Regulations in order to carry out the purposes and provisions of the San Francisco
Sunshine Ordinance, S8.F. Admin. Code §§ 67.1, et seq. These Regulations apply only to
complaints alleging willful violations of the Sunshine Ordinance and actions for enforcement of
orders issued by the Sunshine Ordinance Task Force and the Supervisor of Records. Al matters
involving alleged violations of conflict of interest, campaign finance, lobbyist, campaign
consultant or other ethics laws shall be handied under the Ethics Commission's Regulations for
Investigations and Enforcement Proceedings.

II. DEFINITIONS

i %ﬁ&ail apply:

For purposes of these Regulations, the following defini

A. "Business day" means any day other tha : Sunday, City holiday, or a day on
which the Commission office is closed for busi ”

. B. "City" means the City and County of San Francisc
C. "Commission” means the Ethics Commission.
D. "Complaint" means a document filed with the Ccmmis;@s;;n in any form of media,
including any electronic format alleging one or more willful violations of the Sunshine

Ordinance by an elected, r department head of the City and County of San Francisco.

E. "Complaing aga
the original corfilai na S0
F. "Day" means calends

!
weekend or City holiday, the ine shall be extenc%ed to the next busmess day.

G. “Enforcement Action ” me SOTF Referral or Enforcement Petition, as applicable.

H. “Enforcement Petition” means a petition filed by a Complainant pursuant to Section
67.35 {d) of the Sunshine Ordinance to commence a proceeding for enforcement of (1) an SOTF
Order of Determination that is not the subject of 2 SOTF Referral or (2} a Supervisor of Records
Order that has not been complied with by the Respondent to whom issued.

I "Executive Director” means the Executive Director of the Commission

I “Hearing Panel” means a panel of threc Commmssoners assigned to conéuct a hearing on
a Complaint.

K. “QOrder” means either a SOTF Order of Determination or a Supervisor of Records Order,
as applicable. ‘




L. “Respondent" means either (1) an elected official or department head who is alleged in a
Complaint to have willfully violated the Sunshine Ordinance or (2) the official, department head
| or other person who has failed to comply with an -Order. .

M. "SOTF Order of Determination” means an Order issued by the Task Force to a
Respondent finding a violation of the Sunshine Ordinance and requiring the Respondent to
correct the violation. :

N. "SOTF Referral” means a referral from the Task Force to -» Commxssmn, for the
enforcement of an SOTF Order of Determination that has no I compixeé with by the
Respondent to whom issued. )

0.  "Sunshine Ordinance" means San Francisco Adminfdrati ‘%" 2, §§67.1, et seq., as
amended from time to time, or any ordinance replacing it. b

S
P. “Supervisor of Records Order” means an order issued by the Supervisordy ZRecords to a
Respondent pursuant to Section 67.21{d) of the Sunshine QOrdinance. W
&
Q. "Task Force™ means the Sunshine Ordinance Task Force, established in accordance with

the Sunshine Ordinance.

| L COMPLAINTS/SOTE. REFRR@»S BX MENT PETITIONS. . Formatted: Font: Bold

| “B.held more than 21 days after receipt thereof and (2) give notice to the
mplainant (as the real party in interest) and, in the case of a SOTF
3 the date time and location of the hearing. The SOTF Referral and

on shall be taken on a SOTF Referral or an Enforcement Petition nor
aken: ission with respect to a Complaint unless at least 40 days have
elapsed after the ‘date; istrict Attorney and the California Attomey General shall have been
notified by the Task] arce of the fi ling of the complaint resuiting in the SOTF Referral or by the
Executive D]rccterég the case of a Complaint or Enforcement Petition, as the case may be.

V. COMPLAINT INVESTIGATIONS: REPORT AND RECOMMENDATION

A. The Executive Director shall thoroughly investigate each Complaint. The investigation
(a) shall be completed within 30 days after the Complaint is filed, (b) shall include interviews of
the Complainant and the Respondent and a review of all documentary and other evidence
submitted by the Complainant and Respondent, or by other persons on their respective behalves,
. in support of or in opposition to the allegations in the Complaint and (¢) may include interviews
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of any other persons and the review of any other documentary and other evidence deemed
relevant. All interviews shall be audio recorded and maintained as part of the investigative files.

B. After the investigation of the Complaint is completed, the Execcutive Director shall
prepare a draft report with proposed factual findings. The draft report shall contain a summary
of (a) the evidence gathered through the investigation, (b} the provisions in the Sunshine
Ordinance relevant to the Complaint and the proposed findings and (c) the Executive Director's
recommendation, which shall be either: (1) a finding that Respondent willfully violated the
Sunshine Ordinance with a proposed order and any proposed penalties; (2) a finding that
Respondent willfully violated the Sunshine Ordinance and a proposed settlement (in the form of
a stipulation among the Complainant and Respondent) satisfactory to the Executive Director or
(3) a finding that the Respondent has not willfully violated the Sunshme Ordinance and a
recommendation that the Complaint be dismissed.

C. The draft report shall be delivered to the @omplainant and the Respondent, each of
whom, within 20 days after receipt of the drafideport, mayssubmit commcnts and proposed
changes o the draft report to the Executive Diretfo! 3
of any such comments and proposed changes, the E
the submitting party regarding them. Following such mee 4
and shall complete the report and submit it to the Comilysion, the Complainant and the -

exceptions to the report at least 10 days before the meeting at whic} report is scheduled to be
heard. Copies of such exceptions shall also be sent to the Executive

ive D
g 01'

sition of any penalties, the Exccutive Director shall schedule
f these Regulations. )

approval of a proposed se 2
Respondent, the Executive Dirg shall schedule a hearing by the full Commission af its next
regular meeting to be held ne ier than 20 days after the date the Commission receives the
report. Following the hearing, the ssion, by the majority vote, shall either: (a} approve the
proposed settlement and enter anyorders andfor Impose any penalties consistent with it; (b)
reject the proposed seftlement and instruct the Executive Director to seek a different setilement;
or {¢) reject the proposed settlement and instruct the Executive Director to schedule a hearing in
accordance with to Section [--.] of these Regulations. If the Commission approves the settlement,
the stipulation shall be and become fully enforceable and the order(s) and penalties provided for -
therein shall be deemed orders issued and penalties imposed by the Commission, effective the
date of such approval with the same force and effect as an order issued or penalty imposed by the
Commission. :

F. If the Executive Director’s report recommends a finding that the Respondent has not
willfully violated the Sunshine Ordinance and dismissal of the Complaint, the Executive Director
shall schedule a hearing by the full Commission at its next regular meeting to be held no sooner :
than 20 days after the date the Commission receives the report. Following the hearing on the |
report, the Commission, by the majority vote, shall either: (a} enter an order of dismissing the
Complaint; (b} reject the dismissal recommendation and instruct the Executive Director to seek a




settlement; or (c) reject the dismissal recommendation and instruct the Executive Director to.
schedule a hearing on the Complaint in accordance Section [--] of these Regulations. If a hearing

ts scheduled the Executive Director shall notify the Respondent and Complainant of the date,

time and location of the hearing, at least 28 days in advance of the hearing date.

G. At any time affer the Commission receives a Complaint, the Executive Director may

enter into negotiations with Respondent and the Complainant for the purpose of settling the .

allegations in a Complaint, the terms of which, including a proposed Commission order and/or
penalties, would be incorporated info a stipulation.

1. - Any stipulation, shall explicitly state that:

() The Respondent knowingly and voluntarll wawes aﬂy and all procedural rights
under law and these Regulatlons

b Thc Respondcnt undcrstands and ¢ :

. =

. 2. The stipulatignisha rforth the pertinent facts and may include an agreement by

»I : t ieast Dn%ch at the left, right, top and bottom of the page,
point type. Each page and any attachments shall be

it omplaints and Enforcement Actions shall be public hearings. The
Commission shailEheld e hearing, unless the hearing is on a2 Complaint, in which case, it may
assign a Hearing Panglto hold the hearing.

B. Except as oftherwise provided herein, whenever the Commission assigns a Hearing Panel

to hear a Complaint, the assigned Hearing Panel shall have the same authority, subject to the °

same restrictions, as the Commission.

C. A Hearing Panel shal} submit its report to the Commission, no later than 30 days after the
date the Complaint hearing is concluded. The report shall include proposed findings of fact,
proposed conclusions of law and any proposed orders or penalties. Upon receipt of the réport,
the Executive Pirector shall (a) deliver copies to the Complainant and each Respondent and (b)

afiyorder issh .a_ or penalty imposed that anything by the Commission for a

@iﬁ&on or any Hearing Panel shall be on one side of .




schedule a hearing on the report at the next regular Commission meeting to be held which is
more than 15 days after the date the report is received by the Commission.

D. At hearings on Enforcement Actions, the Complainant (as the real party in interest} and
Respondent(s) shall have the right to appear and speak on his or her own behalf. In addition,
other individuals may testify in support of either of them. At the conclusion of the testimony,
public comsnent shall be had in accordance with the Commission policy.

Somplainant and the
is or *her own behalf. In
ant or Respondent(s} At

E. At hearings on Complaints, the Executive Director, 1
Respondent(s) shali each have the right to appear and speak
addition, other individuals may testify in support of either the Cgi
the conclusion of the testimony, public comment shall be hadiwith
per speaker and otherwise in accordanice with the Commzssm%ﬁhcy

F. For the purposes of these Regulanons a hearmg concludes on the 1 '

G. At or prior to a hearing on an Enforcement Action, no evidence presented, heard or
considered in connection with (1) its, hearings on the original complaint or subsequent

testimony taken in.a hearing be given under ath and any exhibits presented properly

authentica; n hearing a Complaint, the Commission or 4 Hearing Panel may examine in

Is to appear at a hearmg ona Complamt shall be deemed to have
Ordinance as alleged in such Complaint.

b

Sunshine Ordinancé the Commission shall apply the definition of “willfully” in Penal Code
section 7. {Note: “Willfully” is defined in section 7 of the Penal Code as: "the word 'willfully,’
when applied to the intent with which an act is done or omitted, implies simply 2 purpose or
willingness to commit the act, or make the omission referred to. It does not require any intent to
injure another, or to acquire any advantage."]

B. The Commission shall determine, no later than 30 days after (a) the date a hearing on a
Complaint conducted by it is concluded or (b) the date it receives the report and recommendation .




of the Hearing Pane! that conducted a hearing on a Complaint, whether the Respondeni(s) has
commitied a willful violation of the Sunshine Ordinance.

C. The majority vote of at least three Commissioners shall be required fo find that a
Respondent has willfully violated the Sunshine Ordinance. A finding of a willful violation of the
Sunshine Ordinance shall be supported by findings of fact and conclusions of law. Prior to
taking the vote, a Commissioner who did not attend the hearing held by the Commission or by
the Hearing Panel shall certify that he or she reviewed the entire record of the proceedings,
including an audio recording of the hearing.

VI ADMINISTRATIVE ORDERS AND PENALTIES

A The majority vote of at least three Commissiongrs shall be required to (&) dismiss a

Complaint or (b) issue any order or impose any p%ﬁ‘m sé%(l) for a willful violation of the :

Sunshine Ordinance or (2) enforcing a SOTFE Order of Determination or an Order of the
Supervisor of Records. ﬁq@i‘ ; :

B. The Commission may issue an order to and/Orifapose péalties on a Respondent who
- willfully violated the Sunshine Ordinance or who is thessubject of an Enforcement Action

requiring such Respondent to (a) immediately cease and c ‘é‘%sﬁ the willful violation or comply

with the order, (b) cure and correct the willful violation throug| a;;%}}watevg action is necessary, (c)
immediately comply with (1) the Complainant’s request that was i:%é%yﬁ%ject of the Complaint or
(2) the SOTF Order or the Supervisor of Records Order that was the subject of the SOTF
Referral or the Enforcement Petition, as the case may be and/or (d) as a penalty, pay (out of non-
City funds) to the gcnerg%;?«n-‘f the City within 30 days from the date of imposition an amount
not less than five hf%re’d A
willful violation oififfi

Records Order. ¢

g
C. If the Commission Respong
Hine Ordinance, the Commission may find official misconduct by
such Respondent and proceed in

City Charter.

&
VIII. MISCELLANEOUS PROVISIONS .

A.  Once a Complaint is filed with the Commission or an Enforcement Action is received
by the Commission, no Commissioner shall engage in communications of any kind outside of 3
Commission meeting or Hearing Panel hearing regarding the merits of the Complaint or the
Enforcement except for procedural communications.

B.”  All Complainis, investigative records of whatever nature or description, as well as all
records relating to Enforcement Actions, in whatever form, and all information contained
therein, including any work product (as defined in Code of Civil Procedure §2018.030), in the
-custody of the Commission and its staff, including internal notes taken by the Executive Director
or any staff member contain fully disclosable public information and accordingly constitute fully
disclosable non-exempt public records.
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C. The Commission and individual Commissioners assigned o conduct hearings may
administer oaths and affirmations.

D. The Executive Director, the Complainant or any Respondent may request the continuance
of the date of a scheduled hearing on a Complaint. The Respondent or the Complainant in an
Enforcement Action may request the continuance of the date of a scheduled hearing on the
Enforcement Action. The request shall be submitted to the Executive Director and copies
provided to all other parties no later than 14 days before the date of the scheduled hearing. The
Commission Chair or the Chair of the Hearing Panel, as the case may be, shall approve or deny a
timely request within seven days of the submission of the request and, in addition, shall have the
discretion to consider and rule on untimely requests for continuances. ‘

E. Every hearing on a- Complaint and Enforcemen Action shali be electronically audio
recorded and made available on the Commission’s websm%wnhm 48 hours after the hearing
ends. &

(a) personally, including dehvcry by a recognized nafifal overnight courier with a signed
acknowiedgement of receipt, (b) if ‘mailed, by priority fi ass certiﬁed mail, return receipt
requested, postage prepaid or (¢} by confirmed facsimile, electegni
email (any of which shall be deemed a “writing” for purposes he

1. To the Comrnission, any of the Commissioners or the Executive Director, at the
Commission office.

2. To a Respondent, (a) if the Respondent is then a City Official or other City
employee, to the such Respondent’s City office address, if any, and if none, to the
address listed with the (Controller/ Payroll) as such Respondent’s current address or (b) if
th nt is & former City official or other employee, {o the address listed for such

or other City employee, to such Respondent’s last known residence
that is reasonably believed to reach the Respondent.

Records, as4 gﬁ case may be

C. At the time a Complaint or Enforcement Action is filed with or received by the Executive
Drirector, the address for receipt of notices of each of the affected parties shall be confirmed by
the Executive Director. Any affected party to any Complaint or Enforcement Action may
supplement or change the address for notice by giving notice conforming to the above to the
other affected parties.




5. All notices shall be deemed delivered on the business day received, or on the business
day received when received by confirmed facsimile. Any notice received after 5:00 PM. on a
business day shall be deemed received the next business day.

17
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MEMORANDUM RE: SOTF REVISION OF PROPOSED SUNSHINE REGS.

To: SOTF C&A Committee
From: Allen Grossman
Date: * October 26, 2010

Attached is a draft revision of the proposed Ethics Commission Regulations dealing with the
enforcement of violations of the Sunshine Ordinance. Completely revising the Ethics draft made
more sense to me than picking and choosing which whole sections to rewrite, including expanded
use of the definitions. Also, as a result of the basic restructuring and elimination of many provisions
in the Ethics draft, I decided not to attempt to mark the changes from the Ethics draft, as that would
have resulted in an almost unreadable document. In the end it should make for a more focused
discussion of what belongs in the final Regs from SOTF’s point of view.

‘When reviewing the revision, please note the following:

(1) All references to complainté, investigations, hearings and such relating to simple (i.e. not
willful} vielations of the Sunshine Ordinance (the “S0”) were eliminated because:

(a) It is clear to e that Ethics has no jurisdiction under the SO to hear original
complaints other then those for willful violations and then only by “elected officials or
department heads of the City and County of San Francisco” per § 67.34 - “Complaints
involving allegations of willful violations of this ordinance, ... by elected officials or
department heads of the City and County of San Francisco shall be handled by the Ethics
Commission "--, the only section that refers complaints to Ethics. '

(b)  From a policy point of view (and likely based a statutory construction analysis), the |

SOTF is THE body named in the SO to handle these disputes and, from a practical point of

view, capable of handling simple complaints —its members know the SO well and it has a ten

vear history of applying it to many different situations. Why would Ethics want to get all

tangled up, for example, in whether a particular record is exempt or not. The hearing

procedures it likes are very formal and carefully spelled out ~ creating major gauntlets for
- any non-lawyer complainant to overcome and very time consuming for Ethics staff.

(c)  Moreover, Ethics’ proposal for concurrent jurisdiction on simple complaints creates

some sertous problems in the unlikely instance that some complainant would file with both

the SOTF and Ethics. The Ethics ED can handle the complaint under its proposed Section

IV — a procedure that is directly opposite that of the SOTF — such as the ED’s authority to

investigate, etc. and come to the directly opposite conclusion from that of the SOTF, which
would have implications when the SOTF tries to get its Order enforced. The complainant is
not even given the right to speak at the hearing. In addition, Ethics §IV.C. gives the
Respondent the right to be represented by counsel at the hearing — and we know who that
would be - directly contrary to the SOTF hearing procedure and §67.21(i) of the Sunshine
Ordinance.
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(2) All references to the use of “hearing officers” and such have been eliminated, given the
importance of either an enforcement or willful violation hearing and the need for the Commission to
be directly involved. The implications for the Respondent are quite dramatic. For that reason, the
Comunission or a panel of three Commissioners should hear these cases. The enforcement hearings
should be relatively short since little new evidence (if any) will be introduced — the hearing will be
essentially a “sentencing” one, while the “willful violation” hearing carries with it penalties and,
possibly, an official misconduct finding. :

(3)  Ethics staff’s proposal to define “willfully” and to provide excusés for violations through
“exculpatory information” and “mitigating information™ have been eliminated in favor of the
California Penal Code statutory definition of “willfully.” .

€)) All restrictions on who can testify or provide support for a respondent or complainant at a
hearing have been eliminated and ample time for public comment added. Any restrictions would be
unacceptable as a matter of fairness to all parties concerned as well as the public, even if “legal”.

(5)  Ethics’ proposal shifting the ‘burden of proof” in enforcement hearings, thereby effectively
allowing the respondent to retry the matter, has been eliminated. A hearing on an enforcement case
is now been limited to a “penalty” phase hearing. This should be a simple summary hearing with as
no new “evidence” on the original violation or the refusal to comply, allowing only evidence that
will remedy the original violation or provide some reason not to penalize the respondent or to
minimize the penalty. A provision prohibits introduction of any evidence presented to the SOTF or
the Supervisor of Records prior to issuance of the order.

(6) Because the Ethics Commission was wrestling with how to implement section 67.34(d) —
“Any person may institute proceedings for enforcement and penalties under this act ... before
the Ethics Commission if enforcement action is not taken by a city or state official 40 days after a
complaint is filed ” — the question of specifically what and whose action would be enforced became
an issue. The draft makes it clear — through the definitions and the text ~ it is either an SOTF order
not referred to Ethics or an order issued by the Supervisor of Records.

(7)  The provision in the Ethics drafi that sought to make “confidentiality” of a public record
under the City Charter but not exempt under the SO, a complete defense to any claimed violation
has been eliminated. Ethics’ staff will no doubt claim that the Charter “trumps” of the Charter vs.
the SO. There 1s ample law that the SO is not trumped by the Charter, although the City Attorney
will no doubt disagree. In addition, the provision to keep confidential some of Ethics’ investigative
records relating to these open government matters has been eliminated. There is neither a legal basis
for doing so nor any policy supporting it in an open government setting, as these cases are.

(8)  All the provisions that go to the Ethics Commission’s decision making, such “circumstances
surrounding the case” spelled out in the Ethics draft have been eliminated. The Commission
presently has five members, four of whom are lawyers. No doubt they can figure out what the
“circumstances” should be on their own.



ET1HICS COMMISSION
CITY AND COUNTY OF SAN FRANCISCO

IAMIENNE S. STUDLEY
CuampERSON|  Date: August 17, 2010

Susan I. HARRIMAN . ..
Vicp-Criameerson| 10: Members, Ethics Commission

Members, Sunshine Ordinance Task Force

EILEEN HANSEN
COMMISSIONER . . .
From: John St. Croix, Execttive Director
BENEDICT Y. HUR By:  Richard Mo, Chief Enforcement,
COMMISSIONER . .
CuarizsL.Warn} Re: . Regulations regarding Enforcement of:Suns dinance Complaints
COMMISSIONER g

Joun St1. CrOIX
EXECUTIVE DIRECTOR

handling of complaints alleging :
Administrative Code Chapter 67 (*

indnce, including whether to find official misconduct, impose monetary

s or other penalties. Unless the Respondent is an elected official or a

~ départment head, the penalty may not 1nclude a finding of official
misconduct.

3. For all Task Force refetrals received pursuant to Administrative Code
section 67.30(c), the Commission will hold an enforcement hearing. The
real party in interest (the original complainant) and the Respondent may
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appear. Because the Task Force will have already determined that the Respondent
violated the Ordinance, Respondent will have the burden of proof to show that he or
she did not violate the Ordinance. '

Guided by these three policy directives, staff has drafted a separate set of regulations that would
govern all complainis alleging a violation of the Ordinance and reférrals from the Task Force.
See Attachment A. These proposals have been forwarded to the Task Force for its review and
comments. The Commission will not consider the draft proposals until after the Task Force has
had a chance to discuss and/or take action on them. The following is a’simmary of each section
of the proposed regulations, cast as a series of decision points.

I1. Relevant Provisions of the Sunsh “er{)rdx

Three provisions of the Sunshine Ordinance are relevant discussion of

orementioned
policy directives. They are set forth below. '
I. From S.F. Administrative Code section 67. 30(c):
- The Task Force shall make referrals to a municipal office'with enforcement power under this
ordinance or under the California Egbhc Records Act andithe Brown Act whenever it

S. F. Administrative Code section 6 7 34 R

The willful failure of any eIected ofﬁmaI department head F
employee to discharge:al
Public Records
willful violations of this nce, the Brow;a Act or the Public Records Act by elected
officials or depa f the City and County of San Francisco shall be handled by the
Ethics Commlssxo '

.(a) Any person may mstltu eedings for injunctive relief, declaratory relief, or writ of
~mandate in any court of competent jurisdiction to enforce his or her right to inspect orto
receive a copy of any pubhc record or class of public records under this Ordinance or to
enforce ‘his or her right to attend any meeting required under this Ordinance to be open, or to
compel stich. meeting to be open.
(b) A court shall award costs and reasonable attorneys’ fees to the plaintiff who is the
prevailing party inan action brought to enforce this Ordinance.
(c) If a court finds that an action filed pursuant to this section is frivolous, the City and
County may assert its rights to be paid its reasonable attorneys’ fees and costs.
(d) Any person may institute proceedings for enforcement and penalties under this act in any
court of competent jurisdiction or before the Ethics Commission if enforcement action is not
taken by a city official or state official 40 days after a complaint is filed.

CADOCUME-ICDRustom\LOCALS~ i\Témp\notesAF BEFC\Sunshine.Memo. August. 17.2010.doc 2
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III. Summary of Proposed Regulations

1. Section I — Preamble

Summary: Section I, the Preamble, states the following: 1) the purpose of these regulations is to
promote compliance with the Sunshine Ordinance; 2) these regulations will apply only to
complaints alleging a violation of the Sunshine Ordinance and referrals from the Sunshine
Ordinance Task Force; and 3) all matters involving allegations of other laws under the
Commission’s jurisdiction shall be governed by the Commission’s Regulatmns for Investlgatlons
and Enforcement Proceedings (“Regulations”) See Attachment B .

Decision Point 1: Shall the Commission approve the language of Sectlon I Preambie as set
forth on page 1 of the proposed regulations? : s

2. Section II — Definitions

Section I, Definitions, contains terms taken from the

with the following additional
definitions: -

ich the office of the Ethics
furlough days to address the

1) “Business day” is expanded to exclude a day o
Commission is closed, which ‘may include manda;
current dire budgetary shortfalls, S

2) “Complaint” means a written document allegmg a violation of the Sunshine
Ordinance fi th the Comm1sszon, ‘ -

n” means a ﬁ_nal recommendation issued by the Task Force
of the Sunshine Ordinance;

6) “i ask Force” means the Sunshine Ordinance Task Force, established by San
Franmsco Admlmstratlve Code section 67.30; and

7y "Willful vxolatxon" means a violation where an individual mtentmnally violated
the Sunshine Ordinance and acted or failed to act with the knowledge that such act
or failure to act was a violation of the Sunshine Ordinance.

Decision Point 2: Shall the Commission approve the language of Section II, Deﬁmtmns, as set
forth on pages 1-2 of the proposed regulations?

CADOCUME~NCDRustom\LOCALS~1\Femp\notes AFBEFC\Sunshine. Memo.August. 17.2010.doc ‘ 3
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3. Section XTI — Complaints Alleging Violations of the Sunshine Ordinance

Summ_a_;ry': Section III specifies the process by which complaints involving alleged violations of
the Sunshine Ordinance are handled.

Under Section IILLA., any person may file a complaint with the Commission or the Task Force
alleging a violation of the Sunshine Ordinance. The Commission staff may also initiate a
complaint If the Commission receives a complaint that the Task Force has not yet considered or
is still pending at the Task Force, the Executive Director may commence.an investigation, or, at
his or her discretion, take no action until after the Task Force has is
Determination or a final recommendation regarding the complain

Decision Point 3(a): Shall the Commission approve the Iaugu 'ge of

>ction IILA, as set forth
on page 2 of the proposed regulations? -

Under Section IIL.B., if the Task Force, after issuing an Order of Determination, .4 matter to
the Ethics Comn‘ussmn for enforcement and/or penalties, the Executive Director my ‘schedule a
hearing before the Commission. The Executive Director must provide notice to each Respondent
and the original Complainant, who is the real party in interest. The Task Force will be given a
courtesy notice. e

This provision addresses the Task Force’s n that the Executlve Dlrector should not have
the ability to administratively dismiss referralt from orce without approval from the
Commission. In addition, under Section IILB. :all erT d by the Task Force to the
Commission concerning a violation of the Suns Ordinance (after issuing an Order of
Determination) will bypass the staffi mvesugatlo rocess and proceed straight to a hearing
before the Commission. However, the Executive IDi tor must provide appropriate notice 15
days prior to the hearing. "

Decision Pgint the Commission approve the language of Section IIL.B., as set forth

Jrdinance does not define what it means to “file” a complamt”
before going to court and it does not define “enforcement action.” The Ordinance also does not
indicate which “city or state official” has the power to consider complaints under the Sunshine
Ordinance. '

By regulation, the Commission may adopt a reasonable interpretation that clarifies the 40-day
requirement. Section HI.C. specifies that if the Task Force or a Complainant has notified the
District Attorney or California Attorney General of an alleged violation of the Sunshine
Ordinance, the Executive Director may not take action on the complaint regarding the alleged
violation until at least 40 days have passed after such notification and the enforcement agency
receiving the notification has failed to act.

CADOCUME~NCBRustom\LOCALS~1\Temp\notes AFBEFC\Sunshine. Memo. August. 17.2010.doe 4
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Decision Point 3(c): Shall the Commission approve the language of Section IIL.C., as set forth
on page 2 of the proposed regulations?

4. Section IV — Investigations; Report and Recommendation

Summary: Section IV outlines the process for investigating alleged violations of the Sunshine
Ordinance. Section IV does not apply to referrals from the Task Force; such referrals proceed
directly to a hearing before the Comrmsszon The pertment provisions of Secnon IV are as

follows:

1) Factual Investigation — The Executive Director’s invesfig‘étion may include, but is not

2)

_ Commissmn

.The report is a pubhc doc

limited to, interviewing the Respondent(s) and any witnesses and reviewing
documentary and other evidence. Staff proposes using the phrase ‘may include”
instead of “shall include” because cases can yary<widely in terms of the complexity of
the allegation, the cooperation of the Res ent, Complamant and witnesses. As
such, the “may include” language provi aff the flexibility it needs to conduct
thorough investigations. The language also fracks the. anguage used in the
Commission’s current regulations for non-Sun complaints.

Report of Investigation — After completmg the investi gation the Executive Director
must prepare a wntten report, w}nch W111 mciude a sununary of factual and legal

vill be one of the followmg: a} a finding of violation of the
proposed penalties; b) a finding of violation of the Sunshine
tipulation, decision and order; or ¢) a finding of no violation

of the Sunshine Oxc

1it. However, in order to preserve the integrity of the

k- 1nvest1gat10n, internal staffnotes are not disclosable until the Commission has issued

a final decision followmg the hearing, accepted a stipulation, decision and order, or
dismissed the matter (See Section VI B. of proposed Regulations.)

a. Ifthe report recommends a finding of violation and penalties, the Executive
Director must inform the Commission and schedule a hearing pursuant to
Section IV.C.

b. Ifthe report recommends a finding of violation and stipulation, the Executive
- Director must so inform the Commission. Thereafter, any two or more
Commissioners may cause the matter to be calendared for consideration by the
full Commission in open session at the next Commission meeting held no
sooner than ten days after the date the Executive Director informs the
Commission of the settlement recommendation. During this meeting,
Commissioners may ask staff questions and must take one of the following

CADCCUME~INCDRustom\LOCALS~{\TempinotesAFBEFC\Sunshine. Memo. August. 17.2010.doc 5



actions, each of which requires the vote of at least three Commissioners:

1) accept the stipulation; 2) reject the stipulation and instruct staff to seek a
different settlement amouiit; or 3) reject the stipulation and instruct staff to
schedule a hearing pursuant to Section IV.C. of the Regulations.

A Commissioner’s request to calendar the matter for consideration by the full
Commission must be received by the Executive Director no fewer than five
days prior to the date of the meeting, so that the Executive Director may
comply with the applicable notice and agenda requirements.

If the matter is not calendared by the Commission, the stipulation must be
signed by the Executive Director, the Commission Chairperson and the
Respondent; and the Executive Director must inform the Compiamant of the
finding of violation and stipulated or

f no violation and dismissal, the.
Commi, ion Thereaﬁer, two Or More

c. Ifthe report recommends a finding
Executive Director must so inform

Commission of the dlsrmssal recommendatmn
Commissioners may ask staff questlons and must iz
actions, each of which quUIIeS the votes of at least three Commissioners:
1) accept the dxsrmssal recomendanon 2) IBJ ject the d1sm1ssal

ved by the Executive Director no fewer than five
of the meeting, so that the Executive Director may
icéble notice and agenda requirements.

complfﬁlih the

~ Iftwoor miore Cotmissioners do not request the matter to be calendared, the
" Executive Director may take no further action except that he or she must

‘inform the Complainant and the Respondent of the finding of no violation and
dzsmzssal

3) Delivery of Report and Notice of Hearing - If a hearing is scheduled, the Executive
Director must deliver a copy of the written report to each Respondent and the
Complainant, along with a written notice of the date, time and location of the hearing,
at least 45 days in advance of the hearing date.

Although the Complainant will not have a formal role in the hearing, providing the

Complainant with a copy of the written report serves two important purposes: a) it

proactively allows the Complainant to learn what the Commission staff has done with
his or her complaint — the report is a public document and providing it to the

CADOCUME~I\CDRustom\LOCALS~I\Temp\notesAFBEFC\Sunshine. Memo. August. £ 7.2010.doc 6
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Complainant addresses past criticism from the Task Force and members of the public
that the Commission’s handing of Sunshine complaints is done without public
serutiny; and b) it promotes transparency for Commission handling of complaints
related to the Ordinance, a long-standing goal of the Task Force.

4) Response to Report — If a hearing is scheduled, each Respondent may submit a
written response to the report.

5) Rebuttal to Response — The Executive Director may submit a:written rebuttal to any
- response.

Decision Point 4: Shall the Commission approve the language TS
pages 3-5 of the proposed regulations?

on IV, as set forth on

5.

Section V.A,, V.B.and V. D — Hearing Rules and Procedures

Summary: Sections V.A., V.B. and V.D. outline the hearmg process for alleged Vi ations of the
Sunshine Ordinance and referrals from the Task Force. ‘Although patterned after the regulations
which govern the hearing process for non-Sunshme complamts there are several key drfferences:

1) Any hearing for a Sunshine co; or referral is a pubhc hearmg

. 2) Unlike non-Sunshine complaintsiw
. a hearing on the merlts for complai
one hearing.

3) Ifthe heanng concerns a . Task Force referral, the real party in interest, the original
Complainant,. will be given an opportunity.to speak before the Comumission, as W1H
the Respondent No other i

. 0es not play arole in the Commzssron 8 heanng Its
: 'sh speak only during public comment at the hearing.

5) If the hearing'is not a Task Force referral but relates to a Sunshine complaint, the
Respondent will be given an opportunity to speak before the Commission, and staff
will present the case. No other live testimony will be permitted.

6) Section V.D adds language that if the Commission finds that if any of the
confidentiality provisions of the San Francisco Charter is applicable, including but not
limited to sections Appendix C, section C3.699-13, and Appendix F, sections F1.107,
F1.110, and F1.111, unless such provision conflicts with an express non-
confidentiality provision in California Government Code section 6250 et seq.
(California Public Records Act) or section 54950 et seq. (Ralph M. Brown Act), such

CADOCUME~TCDRustom\LOCALS~\Fempwotes AFBEFC\Sunshine. Memo. August. 17.2010.doc 7
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provision will serve as an absolute defense against an alleged violation of the
Ordinance. '

As with the standard of proof in non-Sunshine complaints, the Commission may determine that
the Respondent violated the Ordinance only if'a person of ordinary caution and prudence would
~ conclude, based on a preponderance of the evidence, that the Respondent committed the
violation. '

These provxszons serve not only to expedite the resolution of the complaint, but they also provide
transparency in the handling and resolution of the matter, which aids both the Commission in its
public outreach efforts and the Task Force’s stated desire to be mvolved in the Commission’s
investigations and enforcement process. - i

to appear at the heanng may be

The draft regulations also provzde that a resp_ondent who fai )
or her.

deemed to have admitted the violation(s) bought agains

Decision Point 5(a): Shall the Commission approve
V.D. as set forth on pages 5-8 of the proposed regula

languaie of Sections V.'L‘!'&'::.';;'V.‘B. and

6. Section V.C. — Administrative Orders and Penal arning Letters.

Summary: Section V.C. sets forth the proceduxes by which the Commission determines:

1) whether a violation of the Sunshine Ordinance was willful in nature; and 2) what orders and
penalties to issue. These proposals are modeied after the Commission’s Regulations for non-
Sunshine complaints. As ¢y drafted, the regulatlons pr0v1de the following:

. the appropnate tnnefram or.good cause; b) the volume of records requested, and the
extent to which the records were practicaﬂy accessible; and 3) whether the
Respondent consulted with counsel prior to committing the alleged violation. The
Respondent may not use City monies to pay such penaitles

2y Hthe Comrmssxon determmes that the violation was not wiliful, it may issue warning
letters urging: the Respondent to cease and desist the violation and/or disclose any
records required by law.

Staff recommends that the Commission discuss the issuance of monetary penalties for willful
violations of the Ordinance. The possibility of actual monetary penalties is not a guarantee of
ensuring a higher level of compliance with the Ordinance by City officials and employees.

Monetary penalties raise two issues that are worth considering. First, unlike non-Sunshine
complaints, any Respondent will necessarily be, by virtue of the alleged Sunshine violation, a
City employee. As such, the employee may have rights under the City’s various Memoranda of
Understanding (“MOU”) with labor unions to grieve any disciplinary action. Thereisa

CADOCUME~I\CDRustom\LOCALS~1\Temp\nolesAFBEFC\Sunshine Memo.August. 17.2010.doc 8
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possibility that the imposition of a monetary penalty by the Commission could be deemed asa
disciplinary action and could thus be subject to the grievance procedure. -

Second, the imposition of monetary penalties for willful violations of the Ordinance may, in
effect, be levied against the City itself, not the employee. Most MOUs contain language which -
provides that a City employee will not incur personal liability for actions performed within the
scope of the employee’s employment.’

Currently, the Commission, after making a finding of a willful violation of the Ordinance, can
only inform the Respondent’s appointing authority of its findings. The’ Commission may wish to
consider other penalties for willful violations of the Ordinance, noi-n onetary in nature, such as
making public the nature of the violation, including the Respondent’s name and a summary of
the violation. However, please note that whatever penalty the Commzsszo' imposes may be
subject to the grievance procedure under the employee’s :

Also, Section V.C.3. provides that if the Commission finds an elected ofﬁmal ora department
head committed a willful violation of the Ordinance;t Commission may issue a f‘mdmg of
official misconduct and so inform the Mayor or appoint ithority.

Decision Point 5(b): Shall the Commission approve the Jant of Se;ctioh V.C, as set forth on
pages 7-8 of the proposed regulations? -~

Decision Point 6: Shall the Commission approve the language of Section VI, as sei forth on
pages 8-10 of the proposed regulations?

! For example, IFPTE Local 21°s current MOU states the following: “The City shall defend and indemmify an employee against
any claim or action against the employee or account of any act or omission in the scope of the employee’s employment with the

" City, in accord with, and subject to, the provigions of California Government Code Sections 825 et seq. Nothing herein is

deemed to supersede state law.” Other union MOUs contain similar language.

CADOCUME~INCDRustor\LOCALS~ N empwnotes AFBEFC\Sunshine. Memo. August. 17.2010.doc 9
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8. Seection VII — Stipulated Orders

Summary: Modeled after the reguiati_ons for non-Sunshine complaints, Section VII sets forth the
procedure by which a settlement agreement between the Respondent and the Executive Director
may be approved by the Commission.

Decision Point 7: Shall the Commission approve the language of Section VII, as set forth on
page 11 of the proposed regulations?

Summary:  The following are three clean-up proposals to thé'existing
a) state that all complaints alleging a violation of the Sunshm Ordinan
the Ethics Commission Regulations for Complaints A}legmg Violations o
Ordinance; b) delete references to violations of the Sunshine Ordinance; and ¢),
definition of “business day” by adding the language “or a day on which the Comn
closed for business” to conform with the definition in the proposed Sunshine regulations.

Decision Point 8(a) Shall the Commission approve the addltlon of Section IILD. as set forth on
page 3 of the current Regulations? -

&Q[dlnﬁnﬁﬁ.- Any complaint that

Section II Al:on;page 1 of th urrent'Regulaﬁons?

- CADOCUME~1\CDRustom\LOCALS~ I\ Temp\notes AFBEFC\Sunshitie Memo. August. 17.2010.doc 10
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ATTACHMENT A

25 Van Ness Ave., Suite 220 -
San Francisco, CA 94102
Phone 252-3100 Fax 252-3112

San Francisco
Ethics Commission

ETHICS COMMISSION REGULATIONS FOR'COMPLAINTS
ALLEGING VIOLATIONS OF THE SUNSHINE ORDINANCE

Effective Date:
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I.  PREAMBLE -

Pursuant to San Francisco Charter section 15.102, the San Francisco Ethics Commission
promulgates these Regulations in order to ensure compliance with the San Francisco

- Sunshine Ordinance, S.F. Admin. Code §§ 67.1, et seq. These Regulations shall apply

only to complaints alleging violations of the Sunshine Ordinance and referrals from the
Sunshine Ordinance Task Force. All matters involving alleged violations of conflict of
interest, campaign finance, lobbyist, campaign consuliant or other ethics laws shall be

handled under the Fthics Commission's Regulations for Investigations'and Enforcement
Proceedings. ‘ |

II.. DEFINITIONS

For purposes of these Regulations, the following deﬁmtzons shall apply

A. "Business day" means.any day other than a Satuxday, Sunday, City hoh r'a
day on which the Commission office is closed for busmess S

B. "City" means the City and County of San Franci

C. "Commission" means the Ft

D. "Complaint” means a written do .a violation of the Sunshine
Ordinance filed with the Commission. '

transnnt by, U.S. mail or personal delivery to a person or entity.
ecutive Director, the Task Force or a Respondent receiving
1y other'means of delivery, including delivery by e-mail or fax.
ission Chairperson, designated Commissioner or hearing

L “Exculpatory information” means information tending to show that the

_respondent is not guilty of the alleged violations.

CADOCUME~NCDRustorm\LOCALS~1\TempwnotesAFBEFC\-2210561.doc



J. "Mitigating information" means information tending to excuse or reduce the
culpability of the Respondent's conduct.

K. "Order of Determination" means a final recommendation issued by the Task
Force concerning a violation of the Sunshine Ordinance.

L. "Referral" means a reference for enforcement and/or penalties from the Task
Force to the Commission, after the Task Force has issued an Order Of Determination
finding a violation of the Sunshine Ordinance. -

M. "Respondent” means a person who is alleged or 1dent'; !
committed a violation of the Sunshine Ordinance.

:a complaint to have

N. "Stipulated order" means an order regardmg a complamt the term hich have
been agreed to by both the Executive Director and the Respondent.

O. "Sunshine Ordmance means San Franc:lsco Adm1mstrat1ve Code sectlonv 7.1, et
- seq. 2
P. "Task Force" means the Sunshine Ordinance Task F.(f_)':%_ce, established by San

Francisco Administrative Code sectio

ndividual intentionally violated
Wwledge that such act or

Q. "Willful violation” means a violation w]
the Sunshine Ordinance and acted or failed,
failure to act was a v1olat1on of the Sunshm

L COMPLAINTS ALLEGING VIOLATIONS OF THE SUNSHINE
ORDINANCE i

Executive Direct hall schedule a hearmg at the next regular meeting of the
Commission, provided that: 1) the Executive Director issue a written notice to each
Respondent and the original Complainant (real party in interest) of the date, time and
location of the hearing, at least 15 days in advance of the hearing date. The Executive
Director shall also provide a courtesy notice to the Task Force. Such hearings shall
otherwise be governed by the provisions of Section V of these Regulations.

C\DOCUME~NCDRustom\LOCALS~1\Temp\otesAFBEFC\-2210561 doc 2
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C. If the Task Force or a Complainant notifies the District Attorney or California
Attorney General of a violation or alleged violation of the Sunshine Ordinance, the -
Executive Director shall not take action on the referral or complaint regarding that
violation or alleged violation until at least 40 days after the notification date.

IV.  INVESTIGATIONS: REPORT AND RECOMMENDATION

A. Factual Investigation. The Executive Director's investigation may include, but
shall not be limited to, the interview of the Respondent(s) and any witnesses, and the
review of documentary and other evidence. The investigation shall be conducted in a
confidential manner, pursuant to San Francisco Charter, Appendlx C sectzon C3.699-13.

B. Report of Investigation.

s or her investigation, the Executive
is or héx factual and legal’ ﬁndmgs
sions ¢ y the complamt and the
igation, including any

ecutive Director may

ators or others relating to

. The report shall

1. After the Executive Director has complete
Director shall prepare a written report summ
The report shall contain a summary of the legal pro
evidence gathered through the Ethics Commission's 1
exculpatory and mitigating information. In the report,
present statements including hearsay; declarations of inve
the statements of witnesses, or the exa.xm ation of any other €
not exceed 10 pages excluding attachmen ;

2. Thereport shall also include the Executwe Dlrector’s recommendation, which
shall be comprised the foilowmg a) a ﬁndmg that Respondent v101ated the

violation of the Suns
Comumission.

b. Finding of A4 1olat:on of Sunshine Ordinance and Proposed Stipulation,
' Decision and Order. If the report recommends a finding of violation and
"setti_;:ment ‘the Executive Director shali so inform the Commission.

calendared for consideration by the full Commission in open session at the
next Commission meeting held no sooner than ten days after the date the
Executive Director informs the Commission of the proposed stipulation,
decision and order. During the meeting at which the Commission considers
the proposed stipulation, Commissioners may ask staff questions and shall
take one of the following actions, each of which requires the vote of three
Commissioners: 1) accept the proposed stipulation; 2) reject the proposed
stipulation and instruct staff to seek a different settlement amount; or 3)

CADOCUME~INCDRuston\LOCALS~ Nemp\notesAFBEFC\-2210561.doc
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reject the proposed stipulation and instruct staff to schedule a hearing
pursuant to Section IV.C. of these Regulations.

A Commissioner’s request to calendar the matter for consideration by the
full Commission must be received by the Executive Director no fewer than
five days prior to the date of the meeting, so that the Executive Director may
comply with the applicable notice and agenda requirements.

If two or more members of the Commission do not request-the matter to be
calendared, the Executive Director shall: 1) sign ipulation; 2) have the
Commission Chairperson sign the stipulation; 3) ¢ Respondent sign
the stipulation; and 4) inform the Compiam i

and stipulated order. ;

report recommends a ﬁndmg of no. v1olat10n and dismissal, the E ive
Director shall so inform the Commission. -Thereafter, any two or
Commissioners may cause the matter to be calendared for consideration by
the full Commission in open session at the next Commission meeting held
no sooner than ten days'; the date the Executlve Director informs the
Commission of the dismi ecommendation. Du:rmg the meetmg at which
the Commission considersithe’
may-ask staff questions and'shall t:
which requires the vote of t '
recommendatlon 2) reject the'
to seek a settlement or 3) reject:
staff to schedule a hearmg pursu:

of the followmg actions, each of
) accept the dismissal
missal recommendahon and instruct staff
e dismissal recommendation and instruct
o Section I'V.C. of these Regulations.

A Commzssaoner S request to calendar the matter for consideration by the
Comm1s51on must be received by the Executive Director no fewer than
ys prior to the date of the meeting, so that the Executive Director may
th the applquc_;bie notice and agenda requirements.

If two or more members of the Commission do not request the matter to be
e Executive Director shall take no further action except that he
orm the Complainant and the Respondent of the finding of no
'“"latlon f d dismissal.

C. Delivery of Report and Netice of Hearing. If a hearing is scheduled pursuant to
section IV.B., thé Executive Director shall deliver to each Respondent and the
Complainant a copy of the report summarizing the Ethics Commission's investigation,
with written notice of the date, time and location of the hearing, at least 45 days in
advance of the hearing date. The notice shall inform each Respondent that he or she has
the right to be present and represented by counsel at the hearing.
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-Executive Director chooses to do so, the Executzve Director must deliver the reb

D. Response to the Report.

1. If a hearing is scheduled, each Respondent may submit a written response to the
report. The response may contain legal arguments, a summary of evidence, and any
mitigating information. The response shall not exceed 10 pages excluding attachments.

2. If any Respondent submits a response, he or she must deliver the response no later

than 20 days prior to the date of the hearing. The Respondent miust deliver eight copies

of the response to the Executive Director. The Executive Directormustthen immediately
distribute copies of the response(s) to the Commission. The Respondent must deliver one
copy of the response to every other Respondent named in the tepo

E. Rebuttal.

1. The Executive Director may submit a written rebuttal to any fespo _
the Commission and each Respondent named in the report no later than seven days'prior.
to the date of the hearing. The rebuttal shall not excced fwe pages excluding
attachments, :

V. HEARING

A. General Rules and Procedures.:

1. Public Hearmg |

The hearing shall be open to the ‘public. 'I‘he ommission may hold the hearing, or the
Commission may assngn one of its members or a i énng officer to hold the hearing and
submit a report and recommendation the Commission. If the Commission holds the
hearing, the Comrmssmn may asmgn'an ‘outside hearing officer as the. presiding officer at
the heamng, as se "forth in section VLE3.

_,.foﬂowing parties have the right to appear and speak

Ongmal Complainant (real party in interest); and
Respondent(s)
:*No other live testimony shall be permitted.

b. For complaints alleging a violation of the Sunshine Ordinance, the following
parties have the right to appear and speak on his or her own behalf:

1. Executive Director; and
. Respondent(s). -
iii. No other live testimony shall be permitted.

CADOCUME~NCDRustorm\LOCALS~\Temp\notes AFBERC-2210561.doc
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2. Standard of Proof

The Commission may determine that a Respondent has committed a violation of the
Sunshine Ordinance only if a person of ordinary caution and prudence would conclude,
based on a preponderance of the evidence, that the Respondent has committed the
violation, '

3. Burden of Proof

If the matter is a Task Force referral, the Respondeni will bear the: burden of proof to
show that he or she did not violate the Sunshine Ordinance. In: such cases, the
Respondent must refute or rebut the evidence to show that. he or she’ dld not violate the
Sunshine Ordinance. : i

ve Director bears the burden of
V.A.2’:0f these Regulationsin .~
i "g_a‘_,ed a violation of the

- If the matter is not a Task Force referral, the Exe
proof and must meet the standard set forth in S
order for the Commission to find that the Respond
Sunshine Ordinance.

4, Rules of Evidence

All evidence admissible in an adnumstratwe 'proceedmg governed:by the California
Administrative Procedure Act shall be admissible the hearing.-The Executive Director
or the original Complamant (for Task Force referrals) and each Respondent and shall
have the right to int >xhibits and to rebut any ev1dence presented.

5. 7

Where the Executive D, riginal Complainant (for Task Force referrals) and
the Respondent stipulate f an exhibit, they shall so advise the
Commission in advance of aring. For all other exhibits, either the Executive

Director or the ongmal Complainant (for Task Force referrals) or the Respondent may
i e to admit a partlcular exhibit
. oppornnnty to object pnor to the:Commission ruling on the admission.

6. Oral Argument

At the hearing, the Executive Director or original Complainant (for Task Force referrals)
and each Respondent shall be allowed oral argument. The Commission, assigned
Commissioner, or hearing officer shall determine the appreprlate length for the

arguments.

9. Failure to Appear

- A Respondent who fails to appear may be deemed io have admitted the violation(s)
brought against him or her.

CARCCUME~INCDRustom\LOCALS~1\Tempinotes AFBEFC\-221056 1.doc

“the hearing, and the non-moving party shall have an |

37



i8

‘Thereafter, the Commission shall determine, no later than 45 da

B. Finding of Violation.

If the Commission conducts the hearing, the Commission shall determine, no later than
45 days after the date the hearing is concluded, whether the Respondent has committed a
violation of the Sunshine Ordinance. If the Commission assigns one of its members or an
outside hearing officer to conduct the hearing, the assigned member or hearing officer
shall submit a report and recommendation to the Commission no later than 30 days after
the date the hearing is concluded, as described in section VLE of these Regulations.

fter he date the report
mmitted a v1olat1on of

and recommendation is delivered, whether the Respondent ha
the Sunshine Ordinance.
The votes of at least three Commissioners are required to find spondent has
committed a violation of the Sunshine Ordinance. The ﬁndmg of a violat
Sunshine Ordinance shall be supported by findings® of fact and conclusion 1w and
shall be based on the entire record of the proceedings. Each Commissioner whi
participates in the decision shall certify on the record that he or she personally
testimony (either in person or by listening to a tape or recordmg of the proceedmg) and .
reviewed the evidence, or otherwise reviewed the entire record of the proceedings.

C.  Administrative Orders and ies; Warning Léﬁéi_fs?

1. The votes of at least three Commissioner quired to iinpose orders and

violation.:

3. If the Com ission finds that Respondent committed a willful violation of the
Sunshine Ordindnce, the Commission may issue orders and penalties requiring the
Respondent to:

(a) cease and desist the violation;

(b) disclose any documents or records required by law; and/or

CADOCUME~ICDRustom\LOCAL S~ 1\Temp\notes AFBEFC\-22 10561 .doc
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(c) pay a monetary penalty to the general fund of the City in an amount up to five
thousand dollars ($5,000) for each violation. The Respondent may not use City
monies to pay such penalties.

4. If the Commission finds that an elected official or a department head committed a
- willful violation of the Sunshine Ordinance, the Commission may also issue a finding of
official misconduct and so inform the Mayor or appointing authority, -

5. When deciding penalties, the Commission shall consider afkthe'televant
circumstances surrounding the case, including but not limited to:

(a) the severity of the violation;
(b) the presence or absence of any intention to 'qongé‘él, ééceive, orﬂm
(c) whether the violatioh was an isolated mc1dent or part of a pattern;
(d) whether the Respondent has a prior record ofwolahons,and

(e) the degree to which the Res'i%“ ent cooperated with the investigation and
demonstrated a willingness to remedy any violations.

- decision.
D.  Finding of No Violation.

If the Commission determines that there is insufficient evidence to establish that the -
Respondent has committed a violation of the Sunshine Ordinance, the Commission shall
publicly announce this fact. The Commission's announcement may but need not include
findings of law and fact. Thereafter, the Commission shall take no further action on the

complaint. The Executive Director shall inform each Respondent and the Complainant or

original Complainant (for Task Force referrals) of the Commission's determination.
The application of any of the confidentiality provisions of the San Francisco Charter, |

including but not limited to sections Appendix C, section C3.699-13, and Appendix F,
sections F1.107, ¥1.110, and F1.111, unless such provision conflicts with an express non-
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= C ~ Oaths and Affirmattons

confidentiality provision in California Government Code section 6250 et seq. (California
Public Records Act) or section 54950 et seq. (Ralph M. Brown Act), is a defense against
an alleged violation of the Sunshine Ordinance.

VI. MISCELLANEOUS PROVISIONS

A. Ex Parte Communications.

Once a complaint is filed with the Commission or referred by the Task Force, no
Commissioner shall engage in oral or written commumications outside of a Commission
meeting regarding the merits of an enforcement action with the Cormission's staff, the
Respondent, the Complainant, original Complainant (for Task Force refexrals), any
member of the Task Force or any person communicating on behalf of the Respondent,
Complainant, original Complainant (for Task Force referrals) or any member of the Task
Force except for communications, such as schedu matters, generally commztted
between a court and a party appearing before th :

B.  Access to Complaints and Related Docum rid Deliberations.

n shall not be disclosed
d by the California

Complaints, investigative files and information contained th
except as necessary to the conduct of an investigation or as re
Public Records Act (Government Code section 6250, et seq.) or an Francisco .
Sunshine Ordinance. In order to guarantee the mtegnty of the investigation, internal
notes taken by the Executive Dlrector or his or her staff regardmg complaints shall not be

The Comlmssmn, and md1v1dual Comxmssmners and hearing officers assigned to conduct
hearings, may admlmster oaths and affirmations.

i). Selectmn of I)051gnee by the Executive Director.
Whenever the Executive Director de31gnates an individual other than a member of the
Commission staff to perform a duty arising from the Charter or these Regulations, the

Executive Director shall notify the Commission of the designation no later than the next
business day.

CADOCUME~I\CDRustom\LOCALS~1\Temp\notesAFBEFCY-2210561.doc

N

™,



E. Powers and Duties of Individual Commissioners and Hearing
Officers.

1. Unless otherwise provided, whenever the Commission assigns an individual
Commissioner or hearing officer io hear any matter under these Regulations, the assigned
Commissioner or hearing officer shall have the same authority, and be subject to the
same restrictions, as the Commission.

2. Whenan individuai Commissioner or a hearing officer i
hearing under these Regulations, he or she shall submit a report
decision by the Commission. The report and recommendatio
ﬁndmgs of fact and conclusmns of law. Coples of the report and re

gned to conduct a
recommendation for
ontain proposed
endation shall
1d the 0r1gma1

at the next Connmssxon meeting not less than 15,‘fd ys after 1he da’ce the report
recommendation is delivered to the Commission. : S

3. When the Commission sits as the hearing panel to ‘hear a case, with an outside

hearing officer presiding, the hearin cer shall rule on procedural matters and on the
admission and exclusion of evidenc and shall have no role in the decision on the
merits. i

E. Extensions of Time and Continu

The Executive Dzrector or ongmal Complainant (for Task Force referrals) or any
Respondent may. request the continuance of a ing date. The requester must deliver
the request to the Commission Chair or the individial Commissioner or hearing officer
assigned to hoId the hearmg, and prov1de a copy ‘of the request to aﬂ other partles no later

he Commission Chair or the individual Commissioner or
hold the hearing may grant the request only upon a showing of

hearing officer
good cause.

G.

Every hearing shall be electronically recorded.

CADOCUME~INCDRu stnm\LOCALS~1\Tcmp\notesAF BEFC\W-2210561.doc
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H. Place of Delivery.

1. Whenever these Regulations require delivery to the Commission, its members, or
the Executive Director, delivery shall be effected at the Commiission office.

2. Whenever these regulations require delivery to a Respondent, delivery shall be |
effective and sufficient if made by U.S. mail, personal delivery or any other means of
delivery agreed upon by the parties under section II, subsection G, t

e's Cﬂ?y office

a. If the Respondent is a City employee, to the em:
: ployee's current

address or to the address listed with the (Controﬂer/ Payroll).;
address.

b. If the Respondent is a former City employee o the addr ed with the
City's retirement system.

C. If neither subsections (a) nor (b) are applzcable, to an address reas bly
calculated to give notice to and reach the Respondent

3. Delivery is effective upon the':date of delivery, not thq:-date of receipt.

L Page Limitations and Format Requlrements

ny time afte .the Commission takes jurisdiction over a complaint, the
Executive Director may:enter into negonatlons with Respondent for the purpose of
resolving the fac't"'" land legal allegations in a complaint by way of a stipulation, decision
and order. Any proposed stipulation, decision and order shall explicitly state that:

A, Ata

(1) the proposed stapuiatmn, decision and order is subject to approval by the
Commission; :

(2) the Respondent knowingly and voluntarily waives any and all procedural rights
under the law and these Regulations; ‘

CADOCUME~1\CDRustom\LOCALS~ W\ Tempinotes AFBEFC-2210561.doc 11



(3) the Respondent understands and acknowledges that the stipulation is not binding
on any other agency, and does not preclude the Commission or its staff from
referring the matter to, cooperating with, or assisting any other agency with regard to
the matter, or any other mafter related to it;

(4) the Respondent agrees that in the event the Commission refuses to approve the
proposed stipulation, it shall become null and void; and

(5) in the event the Commission rejects the proposed stxpulatmn and a full hearing
before the Commission becomes necessary, no member of the Commission shall be
disqualified because of prior consideration of the stxpulauo :

B. The stipulation shall set forth the pertinent fac
to anything that could be ordered by the Commission:
these Regulations.

.section V, subsccnon Cof

a Respondent, the

C. Once the Executive Director enters into a st

Executive Director shall inform the Commission of t ation and shall place the

matter on the agenda at the next Commission meeting ing no sooner than ten days
1:0f the stzpulated

- from the date the Executive Director mfonns the Commissi
agreement. oy

- D. Stipulations must be approved by the Comrmssmn and, ypon approval, must be
announced publicly. The stipulated order shall have the full force of an order of the
Commission, | .

IX. SEVE

If any provision of thes gl pﬁéation thereof to any person or
€ remainder of the Regulations and the
apphcabzhty of such prov1s10 o other persons and circumstances shall not be affected

thereby.

C:\DOCUME«vI\CDRustGm\LOCALSf»I\Temp\notcsAF BEFCV-2210561.doc
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ATTACHMENT B

San Francisco
Ethics Commission

REGULATIONS FOR INVESTIGATIONS
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ETHICS COMMISSION

' AND ENFORCEMENT PROCEEDINGS

Streamlined Process for
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L. PREAMBLE

These Regulations of the San Francisco Ethics Commission are promulgated in order to
ensure the fair, just, and timely resolution of complaints presented to the Commission
that allege violations of laws within the Commission’s jurisdiction by:

1. Setting and maintaining objective standards for the investigation and prosecutibn
of matters brought before the Commission;

2. Eliminating any political or improper influence in the im
prosecution of persons accused of ethics violations;

3. Protecting the privacy rights of those accused of et
the confidentiality of complaints filed with, and mvestlgatlans ‘conducte
Commission;

4. Setting and enforcing reasonable time 11m1ts Wzthm whxch enforcement
proceedings should be completed; : :

5. Coordinating and sharing with:other govermriental':‘ Eigencies the responsibility for
investigations and prosecutions of complaints, whenever consistent with the interests of
justice; ;

6. Delegatmg to the Comnnssxon statf m nnum‘dl : on in the handling and

B.
C.
D.
E.

E. “Day” means calendar day unless otherwise specifically indicated. If a deadline
falls on a weekend or City holiday, the deadline shall be extended to the next working
day.

“Credible”means offering reasonable grounds for being believed.

P



G. “Deliver” means transmit by U.S. mail or personal delivery to a person or entity
or to an agent authorized to accept delivery on behalf of the person or entity. For
purposes of these Regulations, delivery may be made by leaving copies of the material
with a responsible person at either the residence or place of business of the person or
entity to whom the material is directed. The Commission, the Executive Director or a
respondent receiving material may consent to any other means of delivery, including
delivery by e-mail or fax. In any proceeding, following a determination of probable
cause, the Commission Chair or designated Commissioner or hearing ofﬁcer may order
that delivery of briefs or other materials be accomphshed by e-maxl

H. “Enforcement action” means an action pursuant to San Franc1sco Charter section
(C3.699-13. i :

I “Exculpatory information” means information
-respondent is not guilty of the alleged violation

T “Fixecutive Director” means the Executive
Executive Director’s designee.

K. “Mitigating information” means. mformatlon tending'to.excuse or reduce the
significance of the respondent’s conduct

L. "Probable cause" means that based on the ev1dence presented there is reason to
belxeve that the respondent committed a vzolatlon of 1aw

M. “Respond rson or entity- that is alleged in a complaint to have

committed a vic

ding a complaint the terms of which have
and the respondent.

N. “Stipulated orde
been agreed to: by both Execu

O;’}:'} “Vzoiatlon of law me violation of City laws relating to campaign finance,
“lobbying, campaign consulting, conflicts of interest, or governmental ethics, and State
laws relating to campmgn:ﬁnance, conflicts of interest, or governmental ethics, including,
but not limited to: San Francisco Charter section 15.100 et seq. and Appendix C (ethics);
the San Franmsco Campalgn and Govemmental Conduct Code; the-San-Franeiseo

5 : the Political Reform Act of 1974,

Government Code sectlon 81000 et seq Government Code section 1090 et seq.; and
Government Code sectlon 3201, et seq.

L. COMPLAINTS
A, Formal Compiaints.

1. - Any person or entity may file a formal complaint alleging a violation of law.
Formal complaints must be made in writing on a form specifically provided by the

&7



48

Commission staff Formal complaints must include the follomng mformatmn upon the
complainant’s information and belief:

(a)the name and address of the respondent;
(b)the provision(s) of law allegedly violated,
(c)the facts constituting the alleged violation(s);

(d)the names and addresses of witnesses, if any; and

(e)identification of documents or other evidence Wthh may prov the facts
constituting the alleged violation(s), if any.

2. . Formal complaints may be filed anonym: usly Any formal complaint not filed

anonymously must be verified and signed by th mplamant-.under penalty of p perjury If
the complainant is an entity, the complaint must b
perjury by an authorized officer or agent of the enti

yiinformal complaint
“phone, in person, or in

alleging a violation of law by submitting a
writing other than on. the forr_n prescrlbed

1V,

A. Preliminary Review. The Executive Director must conduct a preliminary review
of each formal complaint. This inquiry may include reviewing relevant documents,
communicating with the complainant, communicating with the respondent, and any other
inquiry to determine whether a full investigation is warranted.

B.  Dismissal of Complaint. Based on the allegations and information contained in a
complaint, and the Executive Director’s preliminary review, the Executive Director may



dismiss the complaint if the allegations do not warrant further action for reasons that may
include, but are not limited to:

1. Credible evidence clearly refutes the allegations.

2. The allegations, if true, do not constitute a violation of law within the
Commission’s jurisdiction.

3. The complaint contains an expression of opinions, rathe
allegations.

:specific

4. The allegations contained in the complaint are
already have been resolved, by the Comm1ss1o
agency Lo

ady under. investigation, or

If the Executive Director dismisses a complaint under this section, the Executiv
shall take no further action on the complaint, except that he or she may: 1)info
complamant of the Executive Director’s decision; 2) at lus or her discretion, isste a-
warning letter to the respondent; or 3) at his or her dlscretxon re:fer the complaint to
another agency for its approprlate acti ‘

ary to the Comlmssmn of each
prowded that such information

ecutxve I)zrector determmes that there is reason to believe that
/e occurred, the Executive Director shall immediately forward

the Commission whether the District Attorney or City Attorney has
pursue an investigation of the complaint.

Attorney shall
initiated or inten:

If neither the District Attorney nor City Attorney intends to pursue an investigation, the
Executive Director shall, within 14 days of such notification, inform the complainant in
writing of the action, if any, that he or she has taken or plans to take on the complaint,
together with the reasons for such action or non-action. If the Executive Director has not
informed the complainant of the action that he or she has taken or plans to take on the
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the full Commission in a closed session at‘ the next, Commission

complaint within 14 days, the compiamant shall be notified of the reasons for the delay
and shall subsequently receive notlﬁcatmn as provided above. :

V. CONDUCT OF INVESTIGATIONS

A. Factual Investigation. The Executive Director’s investigation may include, but shall
not be limited to, the interview of the réspondent(s) and any witnesses, the deposition of
respondent(s) and/or witnesses, and the review of documentary and other evidence.

B. Subpoenas. During an investigation, the Executive Director.may compel by |
subpoena the testimony of witnesses and the productxon of documents reIevant to the
investigation. o 4

VL. DETERMINATION THAT THERE IS NO ROBABLE CAUSE TO
BELIEVE A VIOLATION OF LAW HAS OCCURRED

A.  Executive Director Determination and If the Executive Director
determines that there is not probable cause to believ olation of law has occurred,
the Executive Director shall inform the Commission of determination and provide
clear and concise reasons supporting that determination. Theteafter any two or more-
members of the Commission may causé\ ¢ item to be calen [for consideration by
eting held no sooner
than ten days after the date the Executive Director mfonns the Commission of the
Executive Director’s d ination. Comrmsswner s requests ‘that a complaint be

calendared for consid Y the full Commzssmn must; be received by the Executlve

C. éémmlsswn Decision to Dismiss. If the matter is calendared for consideration
by the Commission, and if the Commission decides that there is not reason to believe that
a violation of law may have occurred, the Commission shall take no further action on the

complaint otherthan; 1) inform the compiamant and respondcnt of the Commission’s

decision; 2) at the Commission’s discretion, issue a warning letter to the réspondent; or
3) at the Commission’s discretion, refer the complamt to another agency for its.
appropriate action.

D. Commission Decision Not to Calendar. If the Executive Director determines
that there is not probable cause to believe that a violation of law has occurred, and if after
the Executive Director informs the Commission of the determination the Commission
does not calendar the matter for consideration pursuant to section VI(A), the Executive

N



Director shall take no further action except that he or she may: 1) inform the complainant
and respondent of the Executive Director’s decision; 2) at his or her discretion, issue a

~warning letter to the respondent; or 3) at his or her discretion, refer the complaint to
another agency for its appropriate action.

VIl. RECOMMENDATION THAT THERE IS PROBABLE CAUSE TO
BELIEVE A VIOLATION OF LAW HAS OCCURRED :

A. Probable Cause Report. When the Executive Director determines there is
probable cause to believe a violation of law has occurred, the E};ecutive Director shall
prepare a written “probable cause report” and schedule a probable cause hearing. The
probable cause report shall contain a summary of the laws that the Executive Director
believes the respondent(s) violated and evidence gathered through the mvesngatmn,
including any exculpatory and mitigating information. In the probable cause. report the
. Executive Director may present statements including hearsay, declarations of
investigators or others relating to the statements of witnesses; or the examination of
physical evidence. Unless otherwise permitted by the Commission Chair or the -
Commission Chair’s designee for good cause shown, the probable cause report shall not
exceed 25 pages excludmg attachments. B

})elivery of Probable Cause‘ ort and Neotice of Pifgjbable Cause Hearing.

Unles_s__rothermse permitied by the Cormmssmn Chair or the
nee for good cause shown, the response shall not exceed 25

deliver material ail, the respondent must deliver a total of eight copies of the
response to the cutive Director. The Executive Director must then 1rmned1ately
distribute copies, of the response to the Commission. The respondent must also deliver
one copy of the response to every other respondent named in the probable cause report.

D. ©  Rebuttal . The Executive Director may submit evidence or argument in rebuttal
to a response. If the Executive Director chooses to do so the Executive Director must
deliver the rebuttal to the Commission and each respondent named in the probable cause
report no later than seven days prior to the date of the probable cause hearing. Unless
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otherwise permitted by the Commission Chair or the Commission Chair’s designee for
good cause shown, the rebuttal shall not exceed ten pages excluding attachments. .

VIIL PROBABLE CAUSE HEARING:; DETERMINATION OF
WHETHER AND HOW TO PROCEED WITH A HEARING ON
THE MERITS

A. . General Rules and Procedures.

ission, formal rules of evidence shall not
cecutive Director nor the respondent(s)

based on the ev1dence that there isa reasonablj' round to suspect that the respondent has
committed the v1oiat10n

concludes, an
than 45 days

signed member delivers his or her report and recommendation.

2. A deterriination that there is probable cause to believe that a violation of law has
occurred shall be based on the entire record of the proceedings. Each Commissioner who
participates in the decision shall certify on the record that he or she personally heard or
read the testimony (either in person or by listening to a tape or reading the transcript
prepared by a court reporter) and reviewed the evidence, or otherwise reviewed the entire
record.



3. The Commission shall not make a finding of probable cause if it is presented with
clear and convincing evidence that, prior to the alleged violation:

(a) the respondent had requested and obtained a written opinion from the
Commission;

(b) the respondent, in requesting the opinion, disclosed truthfully all the material
facts pertinent to the case; : .

(¢) the Commission or its staff issued a formal, written opxmon w1th whmh both the
District Attorney and City Attorney concurred; and

(d) the respondent committed the acts or violatio

lleged in the complamt in good-
faith reliance upon the formal, written opinion of: 2

4, If the Commission determines that there ot probable cause to beheve a-

and eéch respondent of the
Commission’s decision; 2) at the Commission’s discre m issue a warning letter to the
mplaint to another agency

for its approprlate action.

5. If the Commission determines that there IS. probable cause to believe a violation of
iaw has occurred, the Commission shall announce its determination in open session. The
Summary of the allegatlons for which the Commission

Hearing on Merits.

1. Foliovnng a determmatl f probable cause by the Commission, the Commission
*shall proceed with a heanng ont erits of the complaint. Unless otherwise decided by
the Commission, the Commission'shall sit as the hearing panel to hear the merits of the
case. The Commission may also sit as the hearing panel to hear the case, with an outside
hearing efﬁcer preszdmg, or designate an individual Commissioner or an outside hearing
officer to hear the case and file a report and recommendation for decision by the
Commission. :

2. The Commission shall provide for resolution of preliminary matters in advance of
the hearing on the merits. Unless otherwise decided by the Commission, the Commission
Chair shall hear and decide preliminary matters pursuant to Section X, subsection B. The
Commission alternatively may designate an individual Commissioner or an outside
hearing officer to hear and decide preliminary matters. '
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-of probable cause. The Exec_u_twe Darector

3. The Commissioner or hearing officer assigned to decide preliminary matters shall
also be authorized to provide for the issnance of subpoenas. '

D. Amending Probable Cause Determination.

Before the Executive Director has scheduled the hearing on the merits, or no later than 60
days prior to the date the hearing on the merits is scheduled to commence, the Executive
Director may request that the Commission amend the probable cause determination to
add or amend allegations or charges against the respondent. If the Executive Director
seeks to amend the probable cause determination, the Executivedirector, the '
respondent(s) and the Commission shall foliow the procedures:set forth in Sections VII

HEARING ON MERITS

A. Issuance of Accusation.

j’é’s"'i'on made a determination
y of the accusatxon to each

accusation shall list only those charges for:

The com:mssmn shall not find that any respondent has comnitted
, &ccusauon does not allege such a v101at10n and provide the
¢ basis for’ the allegatmn

notice of the da tune and location of the commencement of the hearing to each
respondent at le 5 days prior to the commencement of the hearing. The notice shall
be in substantially the following form:

“You are hereby notified that a hearing will be held
before the Ethics Commission (or name of hearing officer
or assigned Commissioner)at __ onthe  dayof _ |,
20, atthe hour of __ , at (location of , ), upon
the charges made in the accusation. You may be present



at the hearing, may, but need not, be represented by
counsel, may present any relevant evidence, and will be
given an opportunity to cross-examine all witnesses
testifying against you. You may request the issuance of
subpoenas to compel the attendance of witnesses and the
production of books, documents or other things by
applying to the Commission on or before (date).”

X. DISCOVERY; HEARING BRIEFS; PRELIMINARY ERS.

A. Discovery. The Executive Director and each respon be enutled 10 pre-
hearing discovery in accordance with the provisions of California
Procedure Act, Government Code, Title 2, Division 3 Part _“_Chapter

et seq.
B. Resclution of Preliminary and Procedi;i‘él Matters.

1. The Executive Director and any respondent may present prelnnmary matters,
unrelated to the merits of the accusation, to the assigned Commissioner or hearing officer
designated to hear such matters pursuant to Section VIII, subsecnon C(2). Preliminary
‘matters may include, but are not limit the following: '

(a) procedural matters;

(b) dlsquahﬁcatlon of any member of the ommission-from participation in the
hearing 0 the merlts,

(c) requests for dismissal of any charges in thi ‘accusation because, even if the

allegations set forth in the accusatlon are true, those charges do not state a
sn.of law as alleged :

Commissioner 1 aring officer no later than 25 days prior to the commencement of a
hearing on the merits. At the same time that the request is delivered to the assigned
Commissioner of hearing officer, the requester must deliver copies of the request to the
Executive Director and every other respondent named in the accusation.

3. The request for resolution of preliminary matters may contain Jegal arguments
and a summary of the facts underlying the request. Unless otherwise permitted by the
assigned Commissioner or hearing officer for good cause shown, the request shall not
exceed 15 pages excluding attachments.

10
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4. The Executive Director or each respondent may submit a written opposition to a
request for resolution of preliminary matters. The opposition must be delivered to the
assigned Commissioner or hearing officer no later than ten days after the date of delivery
of the request. At the same time that the opposition is delivered to the assigned
Commissioner or hearing officer, the party submitting the opposition must deliver copies
of the opposition to the Executive Director and every other respondent named in the
accusation, Unless otherwise perxmtted by the assigned Commissioner or hearing officer
for good cause shown, the opposition shall not exceed ten pages excludmg attachments.

5. The requestor may submit a written reply to an opposmon The rcply must be

" delivered to the assigned Commissioner or hearing officer no later than five days after the

date of delivery of the opposition. At the same time that the teply is delivered to the
asmgned Commissioner or hearing officer, the party submlttmg the reply must deliver
copies of the reply to the Executive Director and ev: other respondent named in the
accusation. Unless otherwise permitted by the agsigned Commzssxoner or heanng ofﬁcer
for good cause shown, the reply shall not exc: pages excluding attachments

issue a written demsmn on
five days prior to the

6. The assigned Commissioner or hearing offic
each request for resolution of preliminary matters no lat
commencement of the hearing on the merits.

7. The Executive Director or any respondent may submit a written request for
reconsideration, by the Commission, assigned Commissioner or hearing officer who will
conduct the hearing on the merits, of any decision made on preliminary matters. A party
requestmg reconszdera ail deliver the request on the Commission, assigned

ficer, and the Exécutive Director and any other respondent,
no less than thrée days pri e hearing on the merits.

8. ts the Executive Director and any

that the: request may be submxtted; later than 25 days prior to the commencement of the
hearing on the merits but ‘may not be submitted after the conclusion of the hearing on the
merits. If eather party requests a written decision, the assigned Commissioner or hearing
officer shall issue a written decision no later than 20 days after the date of the request.

C. Hearing ﬁflefs.

~ The Executive Diréctor shall, and any respondent may, submit a hearing brief. The brief

shall outline significant legal arguments and list evidence and witnesses to be presented
at the hearing. The brief is not required to list anticipated rebuttal evidence or rebuttal
witnesses. Unless the Commission or outside hearing officer agrees to accept briefs by
email, six copies of the brief shall be delivered to the Commission, assigned
Commissioner, or outside hearing officer no later than 20 days prior to the date the

11

PN



hearing on the merits commences. The Executive Director shall deliver a copy of the
Executive Director’s brief to each respondent named in the accusation. Each respondent
who chooses to submit a brief shall deliver copies of the respondent’s brief to the
Executive Director and to every other respondent named in the accusation.

D. Issuance of Hearing Subpoenas.

The Executive Director and any respondent named in the accusation
issuance of subpoenas for the attendance of witnesses and for the p:(j
documents at the hearing on the merits. Requests for the issuanee’of subpoenas should be
delivered no later than 20 days prior to the commencement ring on the merits.

y request the

folowing information: a specific description of the documents soughl an e
why the documents are necessary for the resolution of the complaint; and the
address of the witness who has possession or control of the documents. Subpoenas may
be issued upon approval of the Commission or the Comm;tssxoner or hearing officer

designated by Section VIII, subsectlon C(2)

XI. DISCOVERY OF EXCULP: Y };NFORMATION AND
DISMISSAL OF COMPLAINT PRIOR-TO HEARING ON
THE MERITS

A.  Discovery of Exculpatory Informa
cause report, if the Executive Director is aw
information with respeci to any. “charge listed
shall notify the Comnnssmn and the respondent

F0£10w1 ng the delivery of the probable -
of or discovers any exculpatory
e accusation, the Executive Director

rof this information.

the Executwe Dxrector ‘may recommend that the Commission

e Executive Director may make such a recommendation based
’s discovery of exculpatory information or other good cause. In
has not done so already, the Executive Director is not

ion and the Commission need not hold a hearing on the

ion overrides the Executive Director’s dismissal

Consideration of Dismissal Recommendation. The Executive
Director shall présent the dismissal recommendation and the reasons for the
recommendation to the Commission in a public memorandum. Thereafter, any two or
more members of the Commission may cause the complaint to be calendared for
consideration by the full Commission in open session at the next Commission meeting
occurring no sooner than ten days from the date the Executive Director informs the
Commission of the Executive Director’s recommendation. A Commissioner’s request

- that a complaint be calendared must be received by the Executive Director no fewer than

12
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3.

five days prior to the date of the meeting, so that the Executive Director may comply with _

the applicable notice and agenda requirements. If two or more members of the - R (
Commission do not cause the complaint to be calendared, or if in open session a ma;onty ‘
of the Commission does not vote to override the dismissal recommendation, the

Commission shall take no further action on the complaint except: 1) inform the

complainant and each respondent of the Commission’s decision; 2) at the Commission’s

discretion, issue a warning letter to the respondent; or 3) at the Commission’s discretion,

refer the complaint to another agency for it appropriate action. :

ination of probable
decide not to
Director makes

D. Dismissal or Removal of Specific Charges. After ad
cause and before a hearing on the merits, the Executive Direci
proceed with a specific charge listed in the accusation. If
such a determination, the Executive Director shall immediately notify'in
respondent(s) and the Commission or hearing officer.. If the Executive D
such notice, the Commission shall not find a vzoiatlon based on the specific
violation after a hearing on the merits. e :

XII. HEARING ON THE MERITS

A. General Rules and Procedtites

1. Public Hearing

sd'that either the Executive

The hearing on the merits shall be open tothe public, pr .
ssion, assigned Commissioner

Director or the respondent(s) may request
or hearing officer, exclude any w1tnesses

SN

2. Standard of Prpof

The Commission may de e rine that a respondent has committed a violation of law only
if a person of ordmary caunon and prudence would conclude, based on a preponderance

of the evidence, that the respondent has committed the violation.

£ Rules of Ev1dence

All evzdence adm1ss:ble 1n an administrative proceeding governed by the California
Administrative Pmcedure Act shall be admissible in a hearing on the merits. The
Executive Director-and each respondent shall have the right to call and examine
witnesses under oath or affirmation, to introduce exhibits, to cross-examine and impeach
witnesses, and to rebut any evidence presented. -

4. Exhibits

Where both parties stipulate to the admissibility of an éxhibit, the parties shall so advise
the Commission in advance of the hearing. For all other exhibits, each party may move
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to admit a particular exhibit at the hearing, and the other party shall have an opportunity
to object prior to the ruling on the admission.

5. Witnesses
Witnesses shall be examined by the parties as follows: direct examination, cross-
examination, re-direct. After the parties have concluded their examination of a witness,.

Commissioners shall have an opportunity to pose questions to the witness.

6. Oral Argument

At the hearing, the Executive Director and each respondent _§i1a11 be ﬁil_pyyed oral
argument. The Commission, assigned Commissioner, or hearing officer shall determine
the appropriate length for the arguments.

B. Finding of Violation.
nerits, ‘the Commission shall
; con_cluded, whether the
assigns one of its

If the Commission as a whole conducts the hearing or
determine, no later than 45 days after the date the heari g
respondent has committed a violation of law. If the Commissi
members or an outside hearing officer 1o conduct the hearing'on the merits, the assigned
member or hearing officer shall submit a report and recommendation to the Commission
no later than 30 days after the date the heanng is concluded Thereafter, the Commission
shall determine, no later than 45 days after the date the report and recommendation is
delivered, whether ondent has commﬂ:ted a v1olat10n of law.

dmgs Each Commissioner who

ecord that he or she personally heard the
listening to a tape or recording of the proceeding) and
iewed the entire record of the proceedings.

testlmony (elther 1n _person or
. revwwed the evxdence, or oth

C. 'L-i‘\'Administrative’ Orders and Penalties

1. The votes of at ieast three Commissioners are required to impose orders and
penalties for a v101at10n “The Commission may issue orders and penalties requiring the
respondent(s) fo: w1

(a) cease and desist the violation;

(b) file any reports, statements or other documents or information required by law;
and/or

(¢) pay a monetary penalty to the general fund of the City in an amount permitted
under the law that the Commission finds the respondent has violated, or, if the law
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does not specify the amount of the monetary penalty, in an amount up to five o

thousand dollars ($5,000) for each violation, or three times the amount which the | (

respondent failed to report properly or unlawfully contributed, expended, gave or - S
. received, whichever is greater. :

2. When deciding on an order and penalties, the Commission shall consider all the
relevant circumstances surrounding the case, including but not limited to:

(a) the severity of the violation;

EN

(b) the presence or absence of any intention to conceal, d r mislead;
(c) whether the violation was deliberate, negligent or

(d) whether the violation was an isolated mmdent or part of a pattern;
(e) whether the respondent has a prior record'of violations of law; and

() the degree to which the respondent cooperated‘mth the mvestl gation and
demonstrated a willingness to remedy any violations. |

mmission, any péﬁélﬁqs_ imposed by the
ithin 90 day§_jof the Commission’s

3. Unless otherwise ordered by th
Commission must be paid in full by th
decision. ‘

D.  Finding of N leation.

If the Commissib

etermmes__‘that there is ins ﬁclgnt evzdence to estabhsh that the

written cormmuni tlons outSIde of a Commission meeting, interview or settlement
conference regarding the merits of an enforcement action with the respondent or
complainant or any person communicating on behalf of the respondent or complainant
unless the communication is necessary for the conduct of the investigation or
enforcement action.
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B. Access to Complaints and Related Documents and Deliberations.

Franeiseo-Sunshine-Ordinanecerno No complaint, response thereto, :nvestlganve ﬁie or
information contained therein, or Commissioner and staff deliberations about complaints
shall be disclosed except as necessary to the conduct of an investigation, prior to a
probable cause determination.

esponse, and
1at the probable cause
memoranda, created
emain
».complaint to
ssary to the

2. After a determination of probable cause, the probable rep
the rebuttal shall be confidential, unless the respondent request
hearing be public. All investigative documents, including nof:
prior to the probable cause determination, such as the complaint, sh
confidential, except that the Executive Director may provideia copy o
the respondent(s) if the Executive Director determines that disclosure is
conduct of the investigation. All investigative documents, including notes
memoranda, created by the Executive Director and his or her staff after the prob
cause determination shall be confidential, except for the accusation, until any su
documents are either delivered to the Commission or respondent(s) introduced as

evidence or an exhibit, or distributed for public consumption, such as an agenda or press
release. '

subsecnon A, except at"'__'_ :pubhc meeting of the Commission, Commissioners are
prohibited, prior to a final determination on the merits of a complaint, from engaging in
oral or written commumcatlons regarding the merits of a complaint or enforcement action
with any person or entity unless the communication is necessary for the conduct of the
investigation or enforcement action. After a final determination on the merits of a
complaint, Commmsxoners may discuss matters in the public record.

C. Qaths and Affirmations.

The Commission, and individual Commissioners and hearing officers assigned to conduct
hearings, may administer oaths and affirmations.
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. decide prehmmary matters in advance ofa hear‘

D. Selection of Designee by the Executive Director.

Whenever the Executive Director designates an individual other than a member of the
Commission staff to perform a duty arising from the Charter or these Regulations, the
Executive Director shall notify the Commission of the designation no later than the next
business day. '

E. Powers and Duties of Hearing Officers.

1. . Unless otherwise provided, whenever the Commission assigns an individual
Commissioner or hearing officer to hear any matter under these Regulations, the assigned
Commissioner or hearing officer shall have the same authomty, and be subj ect to the
same restrictions, as the Comunission. :

2. When an individual Commjssioner or a hegring officer is assigned to hear and
n the ments he or she shall make an
_ Comzmssmn upon

recommendation for decision by the Commlssmn - The report and recommendation shall
contam proposed findings of fact and conclusmns of law.’ Copies of the report and

ered to the Commission, Executive Director, and each
fter the date the hearing is concluded. Thereafter, the
the matter for consideration at the next Comimission
meeting not less th r the date the report and recommendation is delivered to
the Commission. L

s as the hearing panel to hear a case, with an outside
officer shall rule on procedural matters and on the
only, and shall have no role in the decision on the

F. Statute of lextatlons.

1. Unless othemse stated in local or State law, for statute of limitations purposes, -
an action or proceedmg for administrative penalties is brought or commenced by the
Executive Director on the date the Executive Director delivers the probable cause report.

2. If there is no statute of limitations for violations of the law allegedly violated, the
probable cause report must be delivered within four years of the date of events which
form the basis of the complaint, or the date that the events constituting the basis of the

complaint were discovered by the Ethics Commission, whichever is later.
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G. Extensions of Time and Continuances.

Whenever the Executive Director, a respondent, or a witness is required to complete an
act or produce materials pursuant to these Regulations, that party may request an
extension of time. Requests for extensions of time may be made to the Commission
Chair or the Commission Chair’s designee. The requester must deliver the request to the
Commission Chair or designee and provide a copy of the request to all other parties no
later than ten business days before the deadline to complete an act or produce materials.
The Commission Chair or designee shall have the discretion to consideruntimely -
requests. The Commission Chair or designee shall approve or dény the request within
five business days of the submission of the request. The Co sion, Chair or designee
may grant the request only upon a showing of good cause

Commxsswner or hearing officer as51gned 10 hold the hearing, and provide a coj
request to all other parties no later than ten business days before the date of the he
The Commission Chair or the individual Commissioner or hearing officer assigned to
hold the heaxmg shall have the dlscretlon to consider untlmely requests

hearing officer assxgned to hold the hearin
good cause. :

H.

should be tz n a matter shall not prevent any other government agency from
initiating its o Greement action, including disciplinary action, based on the same
allegations and fa; :

L Recordings and Transcripts.

Every probable cause hearing and hearing on the merits shall be tape-recorded. Where
the Commission assigns a Commissioner to conduct a probable cause hearing, and where
the Commission assigns a Commissioner or hearing officer to conduct a hearing on the
merits, the hearing shall also be recorded stenographically. The Commission shall retain
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Athe tapes until the opportumty for legal challenge bas been exhausted. Cop1es ofatape

shall be avaﬂable to the respondent upon request.
J. Place of Delivery.

1. Whenever these Regulations require delivery to the Commission, its members, or
the Executive Director, delivery shall be effected at the Commission office.

‘ s or her
. mail, personal
der section 11,

2. Whenever these regulations require delivery to a respondent:
committee, delivery shall be effective and sufficient if made b
delivery or any other means of delivery agreed upon by the p
subsection F, to:

a. If the respondent is a City cmployee?_;__!fgi':':’ihé address liste
(Controller/ Payroll) as the employee's current addi‘f:ss.

b. If the respondent is a former Clty employee to the address 11sted vith the
City's retirement system. 3

c. If the respondent is a'current or former candidate or committee registered
with the Ethics Commission, to the address prov1ded to the Ethics Commission by that
candldate or committee. 2

d. If subsections (a) through (c) are:not apphcable to an address reasonably
calculated to give noti and reach the respondent

ployees, or cand1dates or committees who file reports
mtam accurate addresses with relevant City

1t is the responsib
with the Ethics Co
Departments. The EX
out the objectwes of the

Whenever: these Regulatlons impose a page limitation, a “page” means one side of an 8%
inch by 11 inch’ ‘page, with margins of at least one inch at the left, right, top and bottom of
the page, typewritien: and double-spaced in no smaller than 12 point type. Each page and
any attachments shail be consecutively numbered.

L. Public Summary of Dismissed Complaints.
Notwithstanding any other provision of these regulations, the Executive Director may

provide a public summary of dismissed complaints. Such summary may include, but
need not be limited to, a generic description of each dismissed complaint and a summary
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of the reasons for disnﬁssal, provided that such information shall comply with the
confidentiality requirements of the Charter.

M.  Conclusion of Hearing on the Merits.

For the purposes of these Regulations, a hearing on the merits concludes on the last date
on which the Commission hears argument or testimony in the proceeding.

XIV. STIPULATED ORDERS

A.  Atany time after the Commission takes jurisdiction over a complaint, the
Executive Director may enter into negotiations with a respondent for the purpose of
resolving the factual and legal allegations in a compla' by way of a stlpulatmn decision
and order Any proposed stipulation, decision and ort all explicitly state that

(1) the proposed stipulation, decision and - is subject to approval by the Gt
Commission;

| (2) the resﬁondent k—nowingly and voluntarily wa y and all procedural rights

under the law and these Regulatlons, |

(3) the respondent understands and acknowledges that the stipulation is not binding
on any other law enforcement agency, and does not preclud__ the Commiission or its
staff from referring the matter to, cooperating with, or’ assisting any other

government agency:y gard to the matter, or any other matter related to it;

? 'ev1dent1ary heanng beforeithe Commission becomes necessary, no member of the
+ Commission shall be disqu ecause of prior consideration of the stipulation.

The stipulated order shallsset forth the pertinent facts and may include an
agreement as to anything that could be ordered by the Commission under its authority
pursuant to’ Charter sectmn C3.699-13.

C. Once the-.Executlve Director enters into a stipulated agreement with a respondent,
the Executive Director shall inform the Commission of this stipulation. Thereafter, any
two or more members of the Commission may cause the stipulation to be calendared for
consideration by the full Commission in a closed session at the next Commission meeting
occurring no sooner than ten days from the date the Executive Director informs the
Commission of the stipulated agreement. If there is a vacancy on the Commission or if a
member must recuse himself or herself from consideration of the stipulated order, one -
member of the Commission may cause the stipulation to be calendared. Commissioners’
requests that a stipulated agreement be calendared for consideration by the full
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Commission must be received by the Executive Director no fewer than five days prior to
the date of the meeting, so that the Executive Director may comply with the apphcable '
notice and agenda requirements.

D.  Stipulated orders must be approved by the Commission and, upon approval, must
be announced publicly. The stipulated order shall have the full force of an order of the
Commission.

XV. SEVERABILITY

S:\Enforcementilnvestigations Enforcement. Reguiatlons\Sunshme August 2010\Regui‘ :'ons Non.Sunshine.Complaints. Proposed. Aug
B ust.12.2010.doc
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