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Ciry AND COUNTY OF SAN FRANCISCO | OFFICE OF THE CITY ATTORNEY

DENNIS J. HER&ERA ERNEST H. LLORENTE
City Atforney Deputy City AHtorney

DIReCT Dial:  {415) 554-4236
E-Man:  ernestliorente@sigov.org

MEMORANDUM

February 17, 2009

RITA O'FLYNN v. DEPARTMENT OF TECHNOLOGY ( 09003)
COMPLAINT

THE COMPLAINANT ALLEGES THE FOLLOWING FACTS:

Complainant Rita O'Flynn has been investigating the federal Housing and Urban
Development ("HUD™) Lead Abatement Grant issued through the Mayor's Office of Housing.
In 2008, Rita O'Flynn requested that she have the opportunity fo review the entire HUD Lead
Abatement files at the Mayor's Office of Housing. After she reviewed the files, she requested
that the entire file be copied. Once she received the copies she realized that the provided
records did not include the e-mails that she had reviewed. When she requested the e-mail
records she was advised that the e-mails records had been deleted since the Mayor's Office
only keeps electronic records for two years. Rita O'Flynn also.tried to get the e-mail records of
former supervisor Fiona Ma and the HUD office from the Board of Supervisors but learned that
the electronic records had also been deleted after Supervisor Ma left the Board to join the State
Assembly. ‘

On November 14, 2008, Rita O'Flynn made an Immediate Disclosure Request ("IDR")
with the Department of Technology for all e-mails during the past 5 years from or to:
1. Myrna Iton Melgar, Mayor's Office of Hosing and Susan Suval.
2. Michael Palmer, Mayor's Office of Housing and Susan Suval.
3. Fiona Ma, San Francisco Supervisor and Myrna Iton Melgar, Mayor's Office of
Housing. '

On November 14, 2008, Ron Vinson, the Director of Media responded to the IDR and
requested an extension under section 67.25(b) of the Ordinance until November 25, 2008. On
November 25, 2008, Ron Vinson e-mail Rita O'Flynn to explain that there were difficulties in
finding the records and would need more time.

On January 14, 2009, Ron Vinson e-mailed Rita O'Flynn and advised her that the e-mail
records that she was seeking had been deleted during the course of materials management and
consistent with the Mayor's Office records retention policy. Ron Vinson stated that if records
are deleted during the Mayor's Office periodic clearing of records pursuant to a stated records
retention schedule, neither the Sunshine Ordinance nor the State Public Records Act requires
the City to search backup tapes to retrieve such messages. '

FOX PLaza - 1390 MARKET STREET, SEVENTH FLOOR - SAN FRANCISCO, CALIFORNIA 94102-5408
Recepnion: (415) 554-3800 - FACsIMitE: (415) 437-4644
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Ciry AND COUNTY OF SAN FRANCISCO

Memorandum

COMPLAINANT FILES COMPLAINT:

On January 19, 2009, Rita OFlynn filed complaint against the DTIS for its alleged failure to
disclose e-mails under Section 67.21 and/ or its wifull failure to maintain and preserve

correspondence and records under Section 67.29-7

THE RESPONDENT AGENCY STATES THE FOLLOWING:
Director of Media Ron Vinson for DTIS stated in his January 14, 2009 e-mail that it has
provided the records that it had in its files and will not create a new record solely to

accommodate the Public Records Request.

APPLICABLE STATUTORY SECTION:

1. Sunshine Ordinance § 67.21 addresses general requests for public documenis.

2. Sunshine Ordinance § 67.25 addresses Immediate Disclosure Requests.

3. Sunshine Ordinance § 67.26 deals with redaction of records.

4. Sunshine Ordinance § 67.27 addresses legal justification for withholding of records.
5. Sunshine Ordinance § 67.29-7 requires a Department Head to maintain and preserve

documents and correspondence.

6. Sunshine Ordinance § 67.34 deals with willful failure to comply with the requirements of
the Sunshine Ordinance and the comparable state statutes to be Official Misconduct.

7. State Government Code § 6253 addresses requests for public records.

8. State Government Code § 6255 addresses legal justification for withholding of records.

APPLICABLE CASE LAW:
none

ISSUES TO BE DETERMINED

2 CADOCUME~ INCORUSTOM\LOCALS~ INTEMPANCIESAFBEFC\ 0538782000
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CITY AND COUNTY OF SAN FRANCISCO OFFICE OF THE CITY ATTORNEY

' Memorandum
1.  FACTUAL ISSUES

A. Uncontested Facts:

On November 14, 2008, Rita O'Flynn made an Immediate Disclosure Request ("IDR™)
with the Department of Technology for all e-mails during the past 5 years from or to:
1. Myrmna Iton Melgar, Mayor's Office of Hosing and Susan Suval.
2. Michael Palmer, Mayor's Office of Housing and Susan Suval.
3. Fiona Ma, San Francisco Supervisor and Myrna Iton Melgar, Mayor's Office of
Housing. ' ‘

On January 14, 2009, Ron Vinson reported that the e-mail records had been deleted in
compliance with the 2 year records retention policy of the Mayor's Office. Ron Vinson stated
that the City would not pull back up tapes to reconstruct the deleted records.

B. Contested facts/ Facts in dispute:
The Task Force must determine what facts are true.

e Whether the DTIS provided all its e-mails relevant to the public records request?
e Whether the DTIS is required to pull back up tapes of deleted e-mail communications and
reconstruct e-mail communications in order to comply with a public records request?

QUESTIONS THAT MIGHT ASSIST IN DETERMINING FACTS:

When did complainant review the hard copy of the Mayor's Office of Housing HUD Lead
Abatement files? -

When did complainant received a copy from the Mayor's Office?

When did complainant realize that the e-mail records were missing?

When did complainant make her request for the e-mail records?

Did 2 years pass from the time the e-mails were created to the time that they were deleted?
Were the deletions in the normal course of managing e-mails?

LEGAL ISSUES/LEGAL DETERMINATIONS:;
e Were sections of the Sunshine Ordinance (Section 67.21), Brown Act, Public
Records Act, and/or California Constitution Article I, Section three violated?
o Was there an exception to the Sunshine Ordinance, under State, Federal, or case
law? '

CONCILUSION

THE TASK FORCE FINDS THE FOLLOWING FACTS TO BE TRUE:

3 CTADOCUME-INCDRUSIOMN OCALS- 1\TemP\NOTEsAFBEFC\D0538782 DOC
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CirY AND COUNTY OF SAN FRANCISCO OFFICE OF THE CITY ATTORNEY

Memorandum -
THE TASK FORCE FINDS THAT THE ALLEGED VIOLATIONS TO BE TRUE OR NOT
TRUE.

4 CADOCUME~ INCORUSIOMNLOCT ALS~ P\TBMPA\NOIESAFBEFC\GO538782.DGC
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Ciry AND COUNTY OF SAN FRANCISCO OFFICE OF THE CITY ATTORNEY |

Memorandum

THE CALIFORNIA CONSTITUTION AS AMENDED BY PROPOSITION 59 IN 2004
PROVIDES FOR OPENNESS IN GOVERNMENT.

Article I Section 3 provides:

a) The people have the right to instruct their representative, petition government for
redress of grievances, and agsemble freely to consult for the common good.

b)(1) The people have the right of access to information concerning the conduct of
the people's business, and therefore, the meetings of public bodies and the writings
of public officials and agencies shall be open to public scrutiny.

2) A statute, court rule, or other authority, including those in effect on the effective

date of this subdivision that limits the right of access shall be adopted with findings
demonstrating the interest protect by the limitation and the need for protecting that

interest.

3) Nothing in this subdivision supersedes or modifies the right of privacy guaranteed
by Section 1 or affects the construction of any statute, court rule, or other authority to
the extent that it protects that right to privacy, including any statutory procedures
governing discovery or disclosure of information concerning the official performance
or professional qualifications of a peace officer.

4) Nothing in this subdivision supersedes or modifies any provision of this Constitution,
including the guarantees that person may not be deprived of life, liberty, or property
without due process of law, or denied equal protection of the laws, as provided by
Section 7.

5) This subdivision does not repeal or nullify, expressly or by implication, any
constitutional or statutory exception to the right of access fo public records or meetings
or public bodies that is in effect on the effective date of this subdivision, including, but
not limited to, any statute protecting the confidentiality of law enforcement and
prosecution records.

6) Nothing in this subdivision repeals, nullifies, supersedes, or modifies protections for
the confidentiality of proceedings and records of the Legislature, the Members of the
Legislature, and its employees, committee, and caucuses provided by Section 7 of
Article IV, state law, or legislative rules adopted in furtherance of those provisions: nor
does it affect the scope of permitted discovery in judicial or administrative proceedings
regarding deliberations of the Legislature, the Members of the Legislature, and its |
employees, committees, and caucuses. '

5 CNDOTUME-1\NCDRUSHOM\LOCALS~ 1\FEMP\NOIESAFBEFC\ODS36782.D0C



CITY AND COUNTY OF SAN FRANCISCO OFFICE OF THE CITY ATTORNEY
Memorandum
ATTACHED STATUTORY SECTIONS FROM CHAPTER 67 OF THE SAN
FRANCISCO ADMINISTRATIVE CODE (THE SUNSHINE ORDINANCE)
UNLESS OTHERWISE SPECIFIED

Section 67.1 addresses Findings and Purpose

The Board of Supervisors and the People of the City and County of San Francisco
find and declare:

(a) Government's duty is to serve the public, reaching its decisions in
full view of the public. ‘
(b) - Elected officials, commissions, boards, councils and other agencies of the

City and County exist to conduct the people's business. The people do not cede to
these entities the right to decide what the people should know about the
operations of local government.

() Although California has a long tradition of laws designed to protect the
public's access to the workings of government, every generation of
governmental leaders includes officials who feel more comfortable conducting
public business away from the scrutiny of those who elect and employ them.
New approaches to government constantly offer public officials additional
ways to hide the making of public policy from the public. As government
evolves, so must the laws designed to ensure that the process remains visible.

(d) The right of the people to know what their government and those acting
on behalf of their government are doing is fundamental to democracy, and with
very few exceptions, that right supersedes any other policy interest government
officials may use to prevent public access to information. Only in rare and
unusual circumstances does the public benefit from allowing the business of
government to be conducted in secret, and those circumstances should be
carefully and narrowly defined to prevent public officials from abusing their
authority.

(e) Public officials who attempt to conduct the public's business in secret
should be held accountable for their actions. Only a strong Open Government
and Sunshine Ordinance, enforced by a strong Sunshine Ordinance Task Force
can protect the public's interest in open government,

® ‘The people of San Francisco enact these amendments to assure that the
people of the City remain in control of the government they have created.

(8) Private entities and individuals and employees and officials of the City
and County of San Francisco have rights to privacy that must be respected.
However, when a person or entity is before a policy body or passive meeting
body, that person, and the public, has the right to an open and public process.

6 CADOCUME~ INCORUSIOM\LOTAL S~ 1 NTEMPANMOTESAFREFCA\DDS3B7 82, D00



CITY AND COUNTY OF SAN FRANCISCO OFFICE OF THE CITY ATTORNEY
Memorandum
Section 67.21 addresses general requests for public documents.

This section provides:

(a) = Every person having custody of any public record or public mformation as defined
herein, ... shall, at normal times and during normal and reasonable hours of operation, without
unreasonable delay, and without requiring an appointment, permit the public record, or any
segregable portion of a record, to be inspected and examined by any person and shall furnish one
copy thereof upon payment of a reasonable copying charge, not to exceed the lesser of the actual
cost or ten cents per page.

(b) A custodian of a public record shall as soon as possﬂole and within ten days (emphasis
added) following receipt of a request for inspection or copy of a public record, comply with such
request. Such request may be delivered to the office of the custodian by the requester orally or in
writing by fax, postal delivery, or ¢-mail. If the custodian believes the record or information
requested is not a public record or is exempt, the custodian shall justify withholding any record
by demonstrating, in writing as soon as possible and within ten days following receipt of a
request, that the record in question is exempt under express provisions of this ordinance.

Section 67.29-7 provides:

The Mayor and all Department Heads shall maintain and preserve in a professional and
businesslike manner all documents and correspondence, including but not limited to letters, e-
mails, drafts, memorandum, invoices, reports and proposals and shall disclose all such records in
accordance with this ordinance.

Section 67.34 addresses willful failure as official misconduct.

The willful failure of any elected official, department head, or other managerial city employee to
discharge any duties imposed by the Sunshine Ordinance, the Brown Act or the Public Records
Act shall be deemed official misconduct. Complaints involving allegations of willful violations
of this ordinance, the Brown Act or the Public Records Act by elected officials or department
heads of the City and County of San Francisco shall be handled by the Ethics Commission.

THE CALIFORNIA PUBLIC RECORDS ACT IS LOCATED IN THE STATE
GOVERNMENT CODE SECTIONS 6250 ET SEQ. ALL STATUTORY REFERENCES,
UNLESS STATED OTHERWISE, ARE TO THE GOVERNMENT CODE.

Section 6253 provides.

a.) Public records are open to inspection at all times during the office hours of the state or
local agency and every person has a right to inspect any public record, except as hereafter
provided. Any reasonably segregable portion of a record shall be available for inspection by any
person requesting the records after deletion of the portions that are exempted by law.

b.) Except with respect to public records exempt from disclosure by express provisions of law,
each state or local agency, upon a request for a copy of records that reasonably describes an
identifiable record or records, shall make the records promptly available to any person upon

.—] CADOCTUME- 1\CDRUSTOM\LOTALS~ I\TEMPA\NCTESAFBEFC\ODS3B78R.00C
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CirY AND COUNTY OF SAN FRANCISCO OFFICE OF THE CITY ATTORNEY

Memorandum
payment of fees covering direct costs of duplication, or a statutory fee if applicable. Upon
request, an exact copy shall be provided unless impracticable to do so.
c.) Each agency, upon a request for a copy of records, shall within 10 days from receipt of
the request, determine whether the request, in whole or in part, seeks copies of disclosable public
records in the possession of the agency and shall promptly notify the person making the request
of the determination and the reasons therefore. ...
d.}  Nothing in this chapter shall be construed to permit an agency to delay or obstruct the
inspection or copying of public records. The notification of denial of any request for records
required by Section 6255 shall set forth the names and titles or positions of each person
responsible for the denial.

Section 6255 provides:

a.) The agency shall justify withholding any record by demonstrating that the record in
question is exempt under express provisions of this chapter or that on the facts of the particular
case the public interest served by not disclosing the record clearly outweighs the public interest
served by disclosure of the record.

b))  Aresponse to a written request for inspection or copies of public records that includes a
‘determination that the request is denied, in whole or in part, shall be in writing.

8 CABOCUME- \NCDRUSTOM\LOTALS- 1\ TEMPANOIESAFBEFC\00538782.00C
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SUNSHINE ORDINANCE TASK FORCE
1 Dr. Carlton B. Goodlett Place, Room 244, San Francisco CA 94102
Tel. (415) 554-7724; Fax (41 5) 554-7854
http:/iwww sfgov.org/sunshine.
SUNSHINE ORDINANCE COMPLAINT

Complaint against which Depariment or Commission - . e
Maxaol d ODesics 07 1eountounliV

Name of individual contacted at Department or Commission <R » Viysgeu

[ﬂ/ Alleged violation public records access
1 Alileged violation of public meeting. Date of meeling

Sunshine Qrdinance Section

{If known, please cite specific provision(s) being viclated)

Please describe alieged violation. Use additional paper if needed. Please attach any relevant
documentation supperting your cormplaint.

4 Atacned <

Do you want a public hearing before the Sunshine Ordinance Task Force? X yes [ ] no

Do you also want a pre-hearing conference before the Complaint Committee? Q yes [ ] no
(Optional)’ _

Name 2 ,«s (J °F (s ag Address

F-Mail Address & Mmin com

Teiéphcne MNo. Mg

Date & 1 4w oY

| request confidentiality of my personal information. @ yes [] no

} NOTICE: PERSONAL INFORMATION THAT YOU PROVIDE MAY BE SUBIBCT TO DISCLOSURE UNDER THE
CALIFORNIA PUBLIC RECORDS ACT AND THE SUNSHINE ORDINANCE, EXCEPT WHEN CONFIDENTIALITY I§
SPECIFICALLY REQUESTED. YOU MAY LIST YOUR BUSINESS/OFFICE ADDRESS, TELEPHONE NUMBER AND E-MAIL
ADDRESS IN LIEU OF YOUR HOME ADDRESS OR OTHER PERSONAL CONTACT INFORMATION. Complainants can be
anonymots as Jong as the complainant provides a reliable means of contact with the SOTF (Phone number, fax number, or e-mail

address).
03108

STd TTuGRY4, 0 eaty dgeis0 80 61 uefs
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PUBLIC RECORDS REQUEST FORM

"[mmediate Disclosure Request”

To: Custodian of Records Date: November 12, 2008

1 Sputh Van Ness Avenueg
2nd Floor

San Francisco CA 34103
Phone: (415) 581-4000

Department of Technology

Name of Requester: Rita O°Flynn
Requester Address: [ETIRE IS o
City/State/Zip: San Francisco, CA, 94121

Telephone: g

Subject or Item Requested:

Number to be called when documents are
availabie or 1o clarify request: SAME

(Indicate times when you can be contacted) ANY

(Please be as specific as possible)

For all emails during the past 5 years from or 1o

Myrna Tton Melgar, Mayor's Qffice of Housing {(myrnz jton@sfgov.org) and
Susan Suval (ssuval@sbealiobalnet

Michael Palmer, Mayor's Office of Housing {michael.palmer@sfgov.ord)
and Susan Suval ssuval@sheglobalnet)

Fiona Ma, San Francisco Supervisor and Susan Suval
{ssuval@sbegiobal.net) '

riona Ma, San Francisco Supervisor and Myma lton Melgar, Mayor's Office

of Housing {myrna.iton@sfaov.org)

X 1 want to see the records. Please call me at the above phone
number when the records are ready for viewing. Do not make
copies on my behalf. I will review the documents first and
then indicate those docurnents I wish copied.

X 1 want copies of the pages in the records that 1 have marked.
1 want the entire records 'copied.
T want the information mailed to the address above.

If payment is required before releasing copies, please let me

X know

*Immediate Disclosure Requests: (Req

business on the day following the day of

uests satisfied no later than the close of‘
the request.) This deadiine shall apply only if

- GURTA,D B3I d9e:40 BO BI ver
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the words "Immediate Disclosure Request" are placed across the top of the request and
on the envelape, subject line, or cover sheet in which the request is transmitled.
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&8 &i&
RE: Sunshine Ordinance Request for Immediate Disclosure

?rom Rita August O'Flynn (-a}msn.cdm)

Sent: Thu 1/15/09 10:35 AM
To: ren.vinson@sfgov.org

barry.fraser@sfgov.org; thomas.long@sigov.org; william.sanders@sfgov.org;

Ce:
soft@sfgov.org
Bec: [ERIESIAN 7151y COTO

ExternalClass EC_hmmessage P {padding:0px;} .ExternalClass body EC_hmmessage {font-
size:10pt;font-family:Verdana;} Dear Mr. Vinson:

This untimely response is in conflict with carlier e-mail (see below). As the Mayor's Office of
Housing is aware, the materials requested were originally available for viewing at the Mayor's
Office of Housing and then not available when copies were provided within the week of the
onsite review. I was informed by Douglas Shoemaker that, despite my requests for copies, the
materials requested were no longer available in the file and electronic versions were destroyed. It
is obviots that the hard file was sanitized prior to copying and that e-mail were deleted from
their system outside the confines of their policy. I am therefore informing you of my intent to file
a complaint with the Sunshine Ordinance Task Force. Should you or any of the other city '
representatives wish to speak with me, I will arrange to do so at your earliest convenience.

With Kind Regards,

Rita O'Flym
41 5&(:@1: 415 N

Subject: RE: Sunshine Ordinance Regnest for Immediate Disclosure

From: Ron. Vinson@sigov.org

To: EEEER) @ msn.com .

CC: Barry.Fraser@SFGOV.ORG; Thomas.Long@sfgov.org; William.Sanders@sfgov.org
Date: Wed, 14 Jan 2009 17:36:24 -0800 ‘

January 14, 2009

WuRT4, 0 Bary diELD B0 BT ump




Dear Rita O'Flynn

We are responding to your request under the Sunshine Ordinance for coples
of 5 years of email messages sent or received by certain present and/or
former employees of the City and County of San Francisco. We understand
that you may have already received some responsive documents from the
Mavyor's Office of Housing related to this request. : ‘

We decline to provide any additional documents in response to your request
that would reguire us to search data retained only on backup tape.

Where a City official, consistent with his or her department's records
retention schedule, has deleted or placed in the Trash folder an email
communication, neither the Sunshine Ordinance nor the state Public Records
Act requires the City to search backup tapes to retrieve such messages.

Ron Vinson

Director of Madia

(415) 581-4003 - office
(415) 581~3970 - Fax

1 South Van Ness Avenue

Znd Floor
San Francisco, CA 94103

O MEN.COM> wWrote: «-ww-

----- Rita Augusf O'Flynn 48

To: <ron,vinson@sfgov.org>
From: Rita August O'Flynn <f
Date: 01/14/2009 03:41PM

Subject; RE: Sunshine Ordinance Reguest for Immediate Digsclosure

BIE Msn, Com >

I am sorry Ron that you seem to be caught in the middle of all of this. I have been
very patient and, if I do not recelve a response by COB today, I will be filing a
complaint with the Sunshine Ordinance Taskforce this evening.

Rita O'Flynn 415-5088

Subject: RE: Sunshine Ordinance Request for Immediate Disclosure
From: Ron.Vinson@sfgov.org

To: FRERIREES0 Msn.coMm .

Date: Wed, 14 jan 2009 11:47:5% -0800

Hello Rita,

UMRT4,0 BRI dogzn 80 81 uef®
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I'm working with the City Attorney’s office In respanse to your requests. Qur
department responded to a Subpoena that came from your attorney, We plan on
responding to you directly,

Ron Vinson

Director of Media |
{415) 581-4003 ~ office
{415) 581-3970 - Fax

1 South Van Ness Avenue
Z2nd Floor

San Francisco, CA 94103

To: <ron.vinson@sigov.org>

From: Rita August O'Flynn <IEEERNEIIRCMSN.com:>

Date: 01/14/2008 08:43AM '

cc: <catherine.argurnedo@sfgov.org>, <cityattorney@sfgov.org>,
@msn.com:>

Subject: RE: Sunshine Ordinance Request for Immediate Disclosure

Third request for folfow up! Response requested

cell: 415- RSN

Rita O'Flynn 415- SR

Frorn: [EDRRERG msn.com

To: ronvinson@sfgov.org

CC: catherine.argumedo@sigov.org; cityattorney@sfgov.org;
@msn.com

Subject: RE: Sunshine Ordinance Request for Immaediate Disclosure

Date: Tue, 13 Jan 2009 09:50:45 -0800

See below. Response reguested.

 rita 0'Flynn 415 ce!t: 415 TR

From: HRS msn.com

To: ronwvinson@sfgov.org :

CC: catherine.argumedo@sfgov.org; citysttorney@sfgov.org;
msn.com

Subject; RE: Sunshine Ordinance Request for Immediate Disclosure

Date: Fri, 9 Jan 2009 12:40:32 -0800

UuRT4.0 B3TH dAiEILD BN BT UB[l
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Can you update me as to the status of my request?

Rita O'Flynn 415-[SSaas

CC' catherine.argumedo@sfgov org; cityattorney @sfgov.ory;
T msn.com

Su Ject RE: Sunshine Ordinance Request for Immediate Disclosure
From: Ron.Vinson@sfgov,org

Date: Wed, 3 Dec 2008 14:33:00 —(3800

We are working with the City Attorney’s office to respond to your request,
There is & tremendous amount of volume involved here that includes tens of
thousands of emails over a 5 year period. The City Attorney's office just
received this request and I don't expect we will be able to get you a response
today.

Ron Vinson

Director of Media

(415) 581-4003 - office
{415} 581-3970 - Fax

1 South Van Ness Avenue
2nd Figor
San Francisco, CA 24103

To <ron.vinson@sfgov.org>

<markoflynn@msn.com>, <cityattorney®@sfgov.org>,
<gatherine.argumedo®@sfgov.org>
Rita A t O'Flynn
Bmsn.com> 12/03/2008 SubjRE! Sunshine Ordinance Request for Immedlate
11:12 AM ectDisclosure

Siv UURTA, D B2t dAE L0 BD BI uept®
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Dear Ron!

I hope this e-mail finds you well, T undarstand we ran into some unexpected and last
minute difficulties in having the Information requested via the Sunshine Ordinance,
Apparently there is problem formatting okder email records which are stored off-site into
readable copy and that you have submitted the data to the City Attorney for conversion.
It Is also my understanding that you can produce the more recent emalls which are
stored by your department on-site. Given the formatting problems with the older emails
and while we are watting for the City Attorney 10 process your request for conversion of
these older emails, this e-mall will serve as my documentation for a Sunshine Ordinance
Request for Immediate Disdosure to provide the documentation for which you have
access on-site. I trust this wili be available before the close of business today.

. 1 think i is important to darify 2 Faw issues surrounding my reguests for information and
1o ensure you that this is not a duplicative request of other city agencies. This request is

being made with regard to a HUD Lead Abaterment Grant issued through the Mavyor's
Office of Housing. I requested an opportunity review the entire HUD Lead Abatement
files at the Mayor's Office of Housing. After my review 1 reguested that the entire file be
copied for me. The copies provided did not indlude the e-mails I had reviewed on site. 1
was informed that if such e-mails had existed, it had been deleted as the Mayor's Office
of Housing only keeps electronic records for two years. The Mayor's Office of Housing
has indicated that the HUD Lead Abatement Grant is subject to a 5 year commitment on
the part of property cwners and your office is my last source for this information. I had
also submitted a request to the Board of Supervisors regarding emails from and 1o Fiona
Ma regarding this matter, but was informed that they had no documents responsive to
my reguest as Supervisor Ma had left her office {0 serve as a member of the State
Assembly, Here too, your office is my last source for this information,

My original request to your office was faxed on 14 November 2008, and I would fike a
respanse immediately per the Sunshirne Ordinance.

With Kind Regards

Rita O’Flynn 415- RN Ceii: 415- R

To: NG e sn.com

CC: [ G msh.com

Subject: RE:

From: Ron.Vinson@sfgov.org

Date: Mon, 1 Dec 2008 15:24:04 -0800

Hello Ali,

Come by at 4pm. That should give us enough time to sift through all the Info
to see If any redactions are necessary,

sty UURTH4, B B3TY dLEILD
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Ron Vinson

pirector of Medta

{415) 581-4003 - office
{415) 581-3970 - Fax

1 South Van Ness Avenue

2nd Fleor
San Francisco, CA 84103

T

G<ron.vinson@sfgov. org

>
SubjecRE:
Rite August O'Flynn amesn.com> 12/01/2008 10:20 v
AM

i Ron:

Thank you so much for your response, Mark will try to comng by tomorrow to
pick it up; what Is the latest he can stop by and what is the charge for the
co? ' )

Rita O'Flynn 4155

To: EEneEe A
Subject: RE: .
From: Ron Vinson@sfgov.org

Date: Mon, 1 Dec 2008 10:10:37 ~0B00

Hello Rita,

LURT 4,0 B3TY degln
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11-d

:

Yes, I'm sotry I didn't get back to you on Tuesday as planned. The parson
who was working on this request from the email team has been out of town, -
We should have it ready for you tomorrow at the latest. We wii put the info In
a Ch format,

Ron Vinson

Director of Media

{415} 581-4003 - office
(415) 581-3970 - Fax

1 South Van Ness Avenue
2nd Fioor
San Francisco, CA 24103

To<ron.vinson®@sfgov.org>

<harry.fraser@sfgov.org>, <doris.legaspl@sfgov.org>,
cchmsn.com>, «stephanie.oguinn@sfgov.org>,
<catherine.argumedo@sigov.org>

SubRE:

Rita Aygust O'Flynn Ject
msn.com:
12/01/2008 10:07 AM

2N

Hi Ron:

1 hope you had a nice Thanksgiving. Do you know when I can have the
miaterial 1 requested? § had to postpone a meeting with the Ethics
Commission as 1 need to have this material when I meet with them.

With Kind Regards,

Rita 0'Fiynn 415 cev: 415 R
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To: R aR QSN O ——
cC; barry.fraser@sfgov.org; doris.legaspi@sfgov.org; IEEtae
stephanie.oguinn@sfgov.org

Subject: RE:

Frem: Ron.Vinson@sfgov.org

Date: Tue; 25 Nov 2008 13:12:51 -0800

Romsn.com;

Hi Rita,

1 just met with your colleague. unfortunately, 1 have been in jury duty since
last Monday. I was selected and the trial was over with a verdict issued late
this morning. Needless to say, [ have not been in the office. I'm checking on
the status of your request. It should have been retrieved while I was gone.
Sorry for the delay.

Ron Vinson

Director of Media

(415} 581-4003 ~ office
{415) f581—39"?[) - Fax

1 South Van Nesz Avenug
2nd Floor
San Francisco, CA 94103

To<ron.vinson@sfgov.org >

<barry .fraser@sfgov.org >,
cc<stephanie.oguinn@sfgov.org>
<daris. legaspi@sfgov.org>,

SUuRE:
bie

st O’Flynn o
Bmsn.com>

11/25/2008 08:07 AM

we would like to come by today and review and copy as needed the materials

Eomsn.com:>

STt TWIRT4, 0 eatd dge:s0 BO BT ueBgl
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you have heen able to find. What time will materials be ready for us?

rita O'Flynn 415- NN ceh: 415NN

To: | NEERENo s com

CC: Barry.Fraser@SFGOV.ORG; Stephanie. OGuinn@sfgov.org;
doris.legaspi@sfgov.org

Subject:

“From: BonVinsen@sfaov.org

Date: Fri, 14 Nov 2008 15:43:01 -0800

Dear Ms. O'Flynn:

In order to properly respond to your Request, DTIS requires additional time in
order to consult with ancther interested department or departroents. In accordance
wifh San Francisco Administrative Code Section 67.25(b) and California
Government Code Section 6253(c), DTIS will respond on or before November
25, 2008.

Thank you so much for your patience!

Ron vinson

Director of Media

(415) 581-4003 - office
{415) 581-3970 ~ Fax

1 South Van Ness Avenue
2nd Figor -
San Francisco, CA 94103

e ek *********x*#****#*******#*******************#*#***#*********‘***
*:@***********# . .

Confidentiality Notice: The contenis of this email, all related responses and any files
and/or attachments transmitted with it are CONFIDENTIAL and are intended solely
for the use of the individual or entity to whom they are addressed. This email may
contain legally privileged information and may hot be disclosed, copied or distributed
to anyone without authorization from the email's originator. It is strictiy prohibited
for unaddressed individuals or entities to take any actlon based on information
contained in this emall, If you have received this emall in error, please notify the
sender immedlately and delete all copies from your system.
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. Barry Fraser/DTIS/SFGOV To SOTF/SOTFISFGOV@SFGOV
- 0217/2008 04:48 PM cc  Ron Vinson/DTIS/SFGOV@SFGOV, Frank

; Darby/BOS/ISFGOV@SFGOV
{ bee

Subject Re: Fw: Sunshine Comp tamt Received: #09003 Rita O'Flynn
vs Dept of Technology

The Department of Technology submits the following statement to support its position in the
above complaint,

Each City department is responsible for maintaining copies of public records consistent with its
records retention policy. Where a City official, consistent with his or her department's records
retention schedule, has deleted or placed in the Trash folder an email communication, neither the
Sunshine Ordinance nor the state Public Records Act requires the City to search backup tapes to
retrieve such messages. Therefore, DT has declined to provide email backup files in response to
the Complainant's request.

Barry Fraser .
Telecommunications Policy Analyst
City and County of San Francisco
Department of Technology

One South Van Ness, 2nd Floor

San Francisco, CA 94103

Phone: 415-581-3976

Fax: 415-581-3870

barry.fraser@sfaov.org
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SUNSHINE ORDINANCE TASK FORCE
MEMORANDUM
SUBMITTED BY RITA O’FLYNN

March 17, 2009

RITA O'FLYNN v. DEPARTMENT OF TECHNCGLOGY |
HEARING DATE: MARCH 24, 2009

BACKGROUND

Complainant, Rita ¢’Flynn and her husband own real property Ineated at 1672 -
1674 Creat Highway in San Fransisco.
In Janwary, 2005 $nsan Suval, a tenant residing at 1672 Great Highway applied for lead
ahatement grant fands through the Mayor’s Office of Housing (“MOH™). These graais
arc funded by the federal Honsing and Urban Development (“HUD”) and administered
by MOH for lead abatement work to be performed. A grant was approved by MOH in
Tuly of 2005 in the amount of $27,215,00 for sork to be perforimed at 1672 (reat
Highway..

n April, 2008 complainant Rita O"Flyan requested to review the files related to
the Lead Demo Crant program st the MOH, including the file relating to her property at
1672 Great Fighway. After reviewing the files she requested copies of the 1672 Great
Highway file, Upon receipt of the eopied file, she noticed that certain emails she had
previously reviewed in the file had nat becn copied. When she requested the missing
emails, shie was informed by MOB that the correspondence that is not in the hard filc had
been deleted from the e-mmail system as is consistent wilh the MOH document retention
policy. Rita O'Flynn requested a copy of the MOH document retention policy on May
20, 2008 from Douglas Shoemukar, Director of the MOH, but has not received a copy of
their document retention policy. ‘

On November 14, 2008, Rita O'Flynn submitted an imumediate disclosure request
to the Department of Technology for all emails during the past five years from or to:

1. Myrna Tion Melgar, Mayor's Office of Housing and Susan Suval,

2. Michae] Palmer, Mayor’s (ffice of Housing and Susan Suval,

3. Fiona Ma, San Franciseo Supervisor and Myma Iton Melgar, Mayor's Office of

Houging.

On Noventber 14, 2008 Ron Vinson, Director of Media, from the Department of
Technology (“DTIS”) responded that DTIS wiil respond on or before November 25, 2008
in accordance with $an Francisco Administrative Code Section 67.25(b) and California
Government Code Section 6253(¢). On November 235, 2008, Rita O'Flynn sent a
representative to the DTIS offices to pick up the requested documents who was informed
that the request had been defayed due to Ron Vinson's required jury duty. On December
1, 2008, Ron Vinson wrote Rita O’Flynn that she could come by the following day io



pick up the requested documents. Rits O’Flynn sent her representative to pick up the
requested documents the following day and they were not made available, Rita O’Flym
then requested a status update from Ron Vinson via cmails on Jamuary 9, 2009; January
13, 2009; and January 14, 2009. On January 14, 2009, Ron Vinson responded to Rita

O’ Flynn declining to provide any documents in response o her request stating that where
a City official, consistent with his or her departmendi’s record retention schedule, has
deleted or placed in the frash folder an email communication, neither the Sunshine
Ordinance nor the state Public Records At requires the City to search baskup tapes to
retrieve such messages.

COMPLAINT
On Jammary 19, 2008, Rita O’Flynn filed a complaini against the DTIS for its:

1. Failure to disclose e-mails under Sunshine Ordinance Sections 67.21() and
67.24, and California Government Code Sections 6253(2) and (b);

2. Failure to notify ané disclose within 10 days of its receipt of the request for

immediate disclosure the reason for withholding and or non-disclosure of the
requested documents under Sunshine Ordinance Bection 67.23, and Califoria
Govemment Code Scetions 6253© and (d); and

3. Failure to provide any legal jnstification for withholding public records under
Sunshine Ordinance Secton 67.27 and California Government Code Section
6255,

RESPONSE
DITIS responds that where a City official, consistent with his or her department’s
record tetention schedule, has deleted or placed in the trash folder an smail
commumication, heither the Sunshine Ordinance nor the state Public Records Act requires
the City to search backup tapes o refrieve such messages.

APPLICABLE STATUTORY SECTIONS

1. San Francisco Administrative Code § 8.3 deals with retention and destruction of
records generally. '

Z. San Francisco Administrative Code § 8.4 deals with revords clzssification.

3. San Francisco Administrative Code § 8.5 addresses the establishment, use, ete,, of
records center,

4, Sunshine Ordinance § 67.21 adéresses process for obtaining public records,

5. Sunshine Ordinance § 67.24 addresses public informetion that must be disclosed.

17t



6. Sunshine Crdinance § 67.25 addrezscs immediacy of response.
7. Sunshine Ordinance § 67.27 addresses justification of withholding public records.
8 Sunshine Credinance § 67.29 Index of Records to periods of retention of records.

9. Supshine Ordinance § 67.29-7 requires s Department Head to maintain and
preserve documents and correspondenee.

10.  Sunshine Ordinance § 67.34 states willful failure to comply shall be official
misconduet, :

" 11, California Government Code § 6253 addresses requesls for public records.

12, Califomia Governinent Code § 6235 addresses legal justification for withholding
of public records. ,

13.  California Government Code § 14050 addresscs when the head of a city
department may destroy records,

14.  Califormia Govermment Code § 34090.5 addresses when a city officer may destroy
documents witheut approval,

ARGUMENT

San Francisco Administrative Law secton 8.3 states that current records and
storage records may he destroyed five years after they were created if they have served
their putpose and arc no longer required for any public business or other public-purpose.

Sen Frencisco Administrative Law section 8.5 hag placed the responsibility of providing
the establishiment, maintenance and operation of a records center for the orderly storage, -
care, management and safepuarding of storage records on the Director of Administrative
Services. The Department of Technology is under the purviaw of the Dircctor of
Adminigtrative Services and has as one of its responsibilities maintaining a record of
deleted emails from city deparfments.

Complainant has properly requested an immediate disclosure from the Department of
Technology of public records consisting of emails between various city employees under
the Sunshing Ordinance. The Departingnt of Technology did not comply with the request
for immediate disclosure and did not timely offer any valid objection to providing the

“requested docwments within the ten day time period as set forth in section 67.27 of the
Sunshine Ordinance or Government Code sections 5253 {&) and (d).

Govermment Code sectiong 34090 and 34090.3 describe when a city department head
may destroy records unless otherwise provided by Iaw. The head of a city department
may destroy any oity record under his charge without making a copy of it with the ‘

TN



approval of the legislative body by resotution and the written consent of the City
Attorney. The Mayor's Office of Housing has not received the approval of the Board of
Supervisors or the writien consent of the City Attorney to destroy correspondence records
prior o the required 5 year retention period as otherwise required by San Prancisco
Administrative Law section 8.3, This is evidenced by the San Francisco Index of
Records for the Mayor’s Office of Housing which has no time retention period listed for
correspondence.

The policy of the Mayor’s Office of Housing to delete emails afier two years in intended
to Timit the amount of record storage in their office, This does not relicve the Mayor’s
Office of Honsing from the requiremnent that storage records be retained for aperiod of
five years. Sinoce deleted emails are stored by the Department of Technology, they should
be required to provide the requested documents,

ATTACHED SECTHONS FROM THE
S8AN FRANCISCO ADMINISTRATIVE CODE

SEC. 2.3, RETENTION AND DESTRUCTION OF RECORDS GENERALLY,

Tt shall be the duty of each department head 1o classify the department’s records, using
{he slassifications set forth in Section 8.4 of this Code, and to prepare a schedule for the
systematic retontion and destruction of such records, which schedule shall comply with
the previsions of this Section and of Sections 8.4 and 8.9 of this Code and wilt be
effective only upon approval by the officers and boards specified below.

Current records and storage records, as defined in Section 8.4 of this Code, may be
destroyed five years after they were created if they have served their purpose and are no
longer required for any public business or other public purpose, except that records
pertaining to financial matters shell be destroyed only after approval by the Controller;
those having legal significance only after approval by the City Attorney; and payroll
checks, time cards and related documents only after approval by the Retirement Board.

SEC. 8.4. RECORDS CLASSIFICATIONS,

“Records,” as deflned in Section 8.1 of this Code, shall for the purposes of this
Chapter be divided into three classifications: cument records, storage records and
permanent records, _

“Current records” are records which for convenience, ready reference or other
reason are retained in office space and equipment of the department involved.

“Storage records” are records which need not be retained in office space and
equipment of the depariment involved, but which must be, or should be, prudently
preserved for a time or permanently In the facilities of a records center, as spetified in
the following section.

SEG, 8.5, ESTABLISHMENT, USE, ETC., OF RECORDS CENTER.

Tha Director of Adminisirative Senvices shall provide for the astablishment,
mainienance end operation of a records center for the orderdy slorage, care,
managemant and safeguarding of storage records of the departments and offices of the
City and County and of the San Francisco Unified Schorl District and for the destruction
of storage records pursuant to retention and destruction schedules prepared and
approved as provided in Section 8.3 of this Code. The Director of Adminisirative

4
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Services may establish, maintain and operate such a records center as a function of one
of the depariments under the Director of Administrative Services' jurlsdiction ar, in lieu
thareof may confract with & reputable and experienced archival firm to establish,
maintain and operate such a resords center and fo provide retrieval and accession
services, '

ATTACHED SECTIONS FROM THE
JUNSHINE ORDINANCE

© SEC. 67.21. PROCESS FOR GAINING ACCESS TO PUBLIC RECORDS;

ADMINISTRATIVE APPEALS.

(a} Every person having custedy of any public record or public information, as defined
herein, (hereinafter referred to as a custodian of a public record) shall, at normal times
and during nermal and reasonable hours of operation, without unreasonable delay, and
without requiring an appointment, permit the public record, or any segregable portion of
a record, to be inspected and cxamined by sty person and shall furnish one copy thersof -
upon payment of a reasonable copying charge, not o exceed the lesser of the actual cost
or {en cents Par page.

(b} A custodian of # public record shall, as soon as possible and within ten days following
receipt of a request for inspection or copy of a public record, comply with such request,
Sueh request may be delivered to the office of the sustodian by the requester otally or in
writing by fax, postal defivery, or e-mail. If the custodian believes the record or
information requested is not a public yecord or is exempt, the custodian shall justify
withholding any record by demonstrating, in writing zd soon as possible and within ten
days following receipt of a request, that the record in question i excmpt under cxpress
provisions of this ordinance.

(d) Tf the custodian refuses, fails to comply, or incompletely complies with a request
described in (b), the person making the Tequest may petition the supervisor of records for

a determination whether the record requested i public. The supervisor of records shall

inform thie petitioner, a8 soon as possible and within 10 days, of its determination whether
the record requested, or any part of the record requested, is public. Where requested by
the petition, and where otherwise desirable, this determination shalt be in writing, Upon
the determination by the supervisor of records that the record is public, the supervisor of
records shall immediately order the cuslodian of the public record to comply with the
person's request, 1 the enstodian refuses or fails to comply with any such order within 5
days, the supervisor of records shall notify the district attorney or the sttorney general
who shall take whatever measures she or he deems necessary and appropriate to insure
compliance with the provisions of this ordinance.

(g) Tn any court preceeding pursuant to this article there shall be a presumption that the
record songht is public, and the burden shall be upon the custodian to prove with
specificity the exemption which applies. , -
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SEC. 67.24. PUBLIC INFORMATION THAT MUST BE DISCLOSED,

Notwithstanding a department's legal discretion to withhold certain information under the
California Public Records Act, the following policies shall govern specific types of
documents and information and shall provids enhanced rights of public access to
infermation and records:

{a} Drafis and Memoranda.

{1y Exceapt as provided in subparagraph (2), no preliminary draft or depariment
memorandum, whether in printed or electronic form, shall be exempt from disclosure
under Goverrment Code Sestion 6254, Subdivision (a) or any other provision. If sech a
document is ot normally kept on file and would otherwise be disposed of, its factual
content is nol exempt under Subdivision (a). Only the recommendation of the anthor
may, in snch circumstances, be withheid as exempt.

SEC, 67.28. IMMEDIACY OF RESPONSE.

‘{a) Notwithstanding the 10-day period for respense to a request permitted in Government
Code Section 6256 and in this Article, & written request for information described in any
category of non-exempt public informatien shail be satisfied no later than the close of
business on the day following the day of the request, This deadline shall apply only if the
words "Tmmediate Disclosure Request” are placed across the top of the request and on the
envelope, subject line, or cover shest in which the request is tranamitted. Maximum
deadlines provided in this article are appropriate for more extensive or demanding
tequests, but shall nol be used to delay fulfilling a simple, routing or efherwisc readily
answershie request.

(b} 1f the voluminous nature of the information requested, its location in a remote storage
facility or the nced to consult with another interested departrment warranis an extension of
10 days a3 provided in Govermnent Code Section 8456.1, the requester shall be notified
as required by the close of business on the business day following the request.

(c) The person seeking the information need not state his ¢ her reason for making the
request or the use to which the information will be put; and requesters shall not be
routinely asked to meke such a disclosure. Where a record being requested contains
information most of which is exempt from disclossre under the California Public Records
Act and this article, however, the City Attormey or custodian of the record may inform the
requester of the nature and extent of the non-exempt information and inquire as to the
requester's purpose for seeking it, in order to suggest alternative sources for the.
information which may involve less redaction or to otherwise prepare a response to the
request,

(d) Notwithstanding any provisiens of California Law or this ordinance, in response o a

request for information describing auy category of non-exempt public information, when
30 requested, the City and County shall produce any and all responsive public recerds as
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soon as reasonably possible on an incremental or "rolling” basis such thal responsive
records ave produced as soon ag possible by the end of the same business day thal they
are reviewed snd collected. This section is intended to prohibit the withholding of public
tecords fliat are respongive to a records request until all potentially responsive docurments
have been reviewed and collected. Failure to comply with this provision is a violation of
this Article.

SEC. §7.27. JUSTIFICATION OF WITHHOLDING,
Any withholding of informzation shall bs justified, in writing, as follows:

{2) A withholding under a specific permissive exemption in the California Public Records
Act, or elsewhere, which permissive exemption is not forbidden to be asserted by this
ordinance, shall cite that anthority.

(b} A withholding on the basis that disclosure is prohibited by law shall ¢ite the specifie
statutory authority in the Public Records Act or elsewhere,

{c} A withholding on the basis that disciosure wonld incur civil or criminal lability shall
cite amy specific statutory or case [aw, or any other public ageney's litigation experience,
supporting that position.

(d) When a record being requested containg information, most of which iz exempt fiom
disclosure under (he Califorma Public Records Act and thig Article, the custodian shall
inform the requestar of the nature and extent of the nonexempt information and suggest
alternative sources for the information requested, if available.

SEC. 67,29, INDEX TO RECORDS.

The City and County shall prepare a public records index that identifies the lypes of
saformation and documents maintained by City and County departrments, agencies,
boards, commiszions, and elected officers, The index shall be for the use of City efficials,
staff and the general public, and shali be organized to permit a general understanding of
the types of information muintained, by which officials and departments, for which
purposes and for what periods of retention, and under what manner of organization for
accessing, .8, by reference to a name, a date, a proceeding or profect, or some other
reforencing system, The index need not be m such detail as to identify files or records
conceming s specific person, transaction or other event, but shall clearly indicate where
and how records of that type are kept. Any such master index shall be reviewed by
appropriate staff for accuracy and presented for formal adoption to the adminisirative
official or policy body respensible for the indexed records. The City Administrator shall
he Tesponsibla for the preparation of this records index. The City Administrator ghall
teport on the progress of the index to the Sunshine Ordinance Task Force on al Jeast a
somi-aonual basis until the Index is completed. Each department, agency, commission

~ and public official shall cooperate with the City Administrator to identify the types of

records it maintaing, incliding those documents created by the entity and those
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documents received in the ordinary course of business and the types of requests that are
regularly received. Each department, agency, cormmission and public official is

encouraged to solicit and encourage public participation to develop a meaningfitl rocords
index, The index shall clearty and menningfully describe, with as much specificity as
practicable, the individual types of records that are preparsd or maintained by each
department, sgency, commission or public official of the City and County. The index
ghall be sufficient io aid the public in making an iguiry or & request (o inspect. Any
changes in the department, ggensy, commission or public official's practices or
procedures affecting the accuracy of the information provided to the City Administrator
shall be recorded by the City Administraior on a periodic bagis 50 28 10 maintain the
integrity and accuragy of the indsx, The index shall be continuously maintzined on the
City's World Wide Website and made available at public libraries within the City and

County of San Francisco,
SEC, 67.20-7. CORRESPONDENCE AND RECORDS SHALL BE MAINTAINED.

(2) The Mayor and all Department Heads shafl maintain and preserve in a professional
and businssslike manner all documents and correspondence, including but not limited to
Jétiers, c-mails, drafts, memorandum, invoices, reports and proposals and shall disclese
sl such records in accordance with this ordinance.

QRC, 67.34, WILLFUL FAILURE SHALL BE OFFICIAL MISCONDUCT.

The willful failure of any elected offisial, departiment head, or other managerial city
emyployee to discharge any dutics imposed by the Suushine Ordinance, the Brown Act or
the Public Racords Act shall be deemed official misconduet. Complaints involving
allegations of willful violations of this ordinance, the Brown Act or the Public Records
Aut by elected officials or departrnent heads of the City ared Connty of San Francisco
shall be handled by the Ethics Commission.

ATTECHED SECTIONS FROM THE
CALIFORNIA GOVERNMENT CODE

6253, {a) Public records are open to inspection at all times duringthe office hours of the
stale or loeal pgency and every persen has aright to inspect any public record, excepl as
hereafter provided.Any reasonably segregable portion of & record shall be available for
inspection by any person requesting the record after deletion of thepurtions that are
exempied by law.

{b) Excepl with respect to public records exempt from disclosure by express provisions
of law, each state or local ageney, upon a request for a copy of records that reasonably
describes au identifiable record or records, shall make the records promptly available to
any person upon payment of fess covering direct costs of duplication, or a statutory fee if
applicable. Upon request, an exast copy shall be provided unless imprastiesble to do zo.

{c) Bach sgency, upon a request for a copy of records, shall, within 10 days from
reseipt of the request, determine whether the request, in whole or in part, seeks copies of
disclosable public records in the possession of the agency md shall promptly notify the
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person making the request of the determination and the reasons therefor. In unusual
circumstences, the ime Timit prescribed in thia section may be extended by written notics
by the head of the agency or his or her designee to the person making the request,

setring forth (he reasons for the extenston and the datc on which a determination is
expected to be dispatched. No notice shall specify a date that would resalt in ant
extension for more than 14 daye. When the apency dispatches the determination, and if
the agency determines that the request seeks disclosable public records, the agetey shall
state the estimated date and time when the records will be made available. As nsed in
this section, "unusual circumstances” means the following, but only to the cxtent
reasonably necessary to the proper pracessing of the particular request:

(1) The need to search for and collect the requested records from field facilities or other
establishments that are separate from the office processing the request.

(2) The need to scarch for, collect, and appropriately examine a veluminous amount of
scparate and distinel records that are demanded in a single request.

{3) The need for consultation, which shall be conducted with all practicable speed, with
anolher ageney having substantial interest in the determination of the request of among
two or more components of the agency having substantial subject matter interest therein,

(4) The need to compile data, to write progranuming language or a computer program,
of t6 construct a computer report to extracl data.

(d) Nothing in this chapter shali be construed to permit an ageney to delay or ohstruet
the inspection or copying of public records. The notification of denial of any request for
records required by Section 6255 shall set forth the names and titles or positions of
each person responsible for the denial, -

(e} Bxcept as otherwise prohibited by law, a state or local agency may adopt
requirernents for itgelf that allow for faster, more efficient, or groater access to records
than prescribed by the minimum standards set forth in this chapter.

6255, {a) The agency shall justify withholding any record by demonstrating that the
record in question is exempt under express provisions of this chapter or that on the facts
of the particular case the public interest served by not disclosing the recond clearly
outweighs the public interest served by disclosure of the record.

(b} A response to a written request for Inspection or copies of public records that
includes o determination that the request is denied, in whole or in pari, shall be in writing,

34090. Unless ofherwise provided by law, with the approval of the legislative body by
resolution and the written consent of the city attorney the head of a city department may
destroy any cily record, document, instrument, book or paper, under his charge, without
making a copy thereof, after the same is no longer required.  This section does net
authorize the destruction oft

(a) Reeords affecting the title to real property or liens thereon.

{by Court records.

{c) Records required to be kept by statute.

{d) Rocords less than two years old. '

{€) The minutes, ordinances, ot resolutions of the legisiative body or of a city board or
CCITTIIBSIC.



This section shall ot be construed as limiting or qualifying in any manmer the authority
provided in Seotion 34090.5 for the destruction of records, documents, instruments,
books and papers in accordance with the procedure therein prascribed,

34090.5. Notwithstanding the provisions of Scetion 34090, the city officer having
custody of public records, documents, instrzments, books, and papers, may, without the
approval of e egislative hady or the written consent of the city attorney, cause to be
destroyed any or ail of the resords, decuments, instraments, books, and papers, if all of
{he following conditions are complied with: : .

{a) The record, paper, or document is photographed, microphotographed, reproduced by
electronically recorded video images o magnetic surfaces, recorded in the electronic
data processing system, recorded on optical disk, repro duced on film or any other
medinm thas is a trusted system and that does not permit additions, deletions, or changes
to the eriginal document, or repreduced on film, optical disk, or any other medium in
compliance with Section 12168.7 for recording of permancnt records or nenpermanent
reconds.

{b) The device used to reproduce the record, paper, or document on film, optical disk,
or ay other medinm is one which acewrately and legibly reproduces the original thereof
i alt details and that does not permit additions, deletions, or changes to the ariginal
document images. ‘

{¢) The photographs, microphotogaphs, or other reproductions on fitm, optical disk, or
any other medinm are made as accessible for public reference as the original records
were,

(d} A true copy of archival quality of the film, optical disk, or any other medinm
teproductions shall be kept in a safe and separate place for secarity purposes.

However, o page of any record, paper, or document shall be destroved if any page
cannot be reproduced on film with full legibility. Every unreproducible page shall be
permanently preserved in a manmer that will afford easy reference.  For the purposes of
this section, every reproduction shall be deemed to be an original record and a transeript,
excmplification, or certified copy of any reproduction shall be deemed to be a transeript,
exenplification, or certified copy, as the case may be, of the original.

3]
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