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CiTY AND COUNTY OF SAN FRANCISCO OFFICE OF THE CITY ATTORNEY

DENNIS J. HERRERA JERRY THREET
City Attorney ' Deputy City Attorney
DIRECT DIAL; {415) 554-3914
B-MAIL: leny threei@sfgov.org
MEMORANDUM

June 15, 2010
SUZANNE DUMONT V. RECREATION & PARKS DEPARTMENT (10022)

COMPLAINT

THE COMPLAINANT ALLEGES THE FOLLOWING:

Complainant Suzanne Dumont alleges that the Recreation and Parks Department (the
"Department™) failed to adequately respond to her Public Records Request for the names of
persons on the selection panel for the Stow Lake Boathouse Concession RFQ. The Department
responds that the information sought by complainant may not be disclosed under the Ordinance
until after the selection is made during the competitive bidding process.

COMPLAINANT FILES COMPLAINT:

On May 3, 2010, Ms. Dumont filed a complaint with the Task Force alleging a violation.
JURISDICTION

Recreation and Parks is a department of the City; therefore the Task Force has
jurisdiction to determine whether there was a violation.

APPLICABLE STATUTORY SECTION(S):

Section 67 of the San Francisco Administrative Code:

 Section 67.21 deals with responses to a public records request and the format of requests
and of responsive documents.

o Section 67.24(e)(1) deals with public information that must be disclosed regarding
bidding process for public contracts, bids, and proposals.

» Section 67.26 deals with withholding of records.

e Section 67.27 deals with written justification for withholding of records.

Section 6250 et seq. of the Cal. Gov't Code
e Section 6253 deals with provision of public records and time of response.

Fox PLAZA - 1390 MARKET STREET, SEVENTH FLOOR « SAN FRANGISCO, CALIFORNIA, 94102
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Ciry AND COUNTY OF SAN FRANCISCO OFFICE OF THE CITY ATTORNEY

Memcrandum
DATE: June 15, 2010
PAGE: 2
RE: Dumont v. Rec & Park
ISSUES TO BE DETERMINED

Uncontested Facts: Complainant alieges that, on an unspecified date, members of the
Save the Stow Lake Boathouse Coalition asked Department staff for the names of members of
the panel to evaluate response to the RFQ issued by the Department for operators of the Stow
Lake Boathouse, but received only promises of a response that never came. Complainant further
alleges that on 4/8/10, she requested the names of panel members in writing. Nicholas Kinsey
responded for the department that the names of panel members would not be released until after
the selection process was completed, so as not to jeopardize the integrity of that process. Ms.
Dumont further alleges that she made the same request directly to Olive Gong of the Department
on 4/20/10, and received the same response.

Contested Facts: The Department alleges that the Ordinance does not require release of
the names of the panel members reviewing response to an RFQ until after the completion of the
selection process. Complainant disputes this reading of the Ordinance and asserts that such
names have been released in the past on other pro;ects by the Department, as well as other
departments, prior to selection.

LEGAL ISSUES/LEGAL DETER}\/HNATIONS: 7
s Does Section 67.24(e)(1) allow the Department to withhold the release of names of
selection panel members prior to the selection being made?
» Ifthe facts alleged by complainant are true, was there a violation of the state and/or local
public records law?

SUGGESTED ANALYSIS

Under Section 67.21 of the Ordinance:
¢ Determine whether the Department timely responded to the request.

Under Section 24(e)(1) of the Ordinance:
e Determine whether, under this section, the Department may withhold the release of
names of selection panel members prior to the selection being made.

Under Section 67.26 of the Ordinance:
e Determine whether the Department withheld records and if so, whether the withholding
complies with the requirement to keep withholding to a minimum.

Under Section 67.27 of the Ordinance:
o Determine whether the Department's asserted justifications, if any, for any responsive
documents violate this provision requiring a written justification for withholding.
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Memorandum

DATE: June 15, 2010
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RE: Dumont v. Rec & Park

CONCLUSION

THE TASK FORCE FINDS THE FOLLOWING FACTS TO BE TRUE:

THE TASK FORCE FINDS THE ALLEGED VIOLATIONS TO BE TRUE OR NOT TRUE.

THE CALIFORNIA CONSTITUTION AS AMENDED BY PROPOSITION 59 IN 2004
PROVIDES FOR OPENNESS IN GOVERNMENT.

Article I Section 3 provides:

a) The people have the right to instruct their representative, petition government for
redress of grievances, and assemble freely to consult for the common good.

b)(1) The people have the right of access to information concerning the conduct of
the people's business, and therefore, the meetings of public bodies and the writings
of public officials and agencies shall be open to public scrutiny.

2) A statute, court rule, or other authority, including those in effect on the effective
date of this subdivision that limits the right of access shall be adopted with findings
demonstrating the interest protect by the limitation and the need for protecting that
interest. '

3) Nothing in this subdivision supersedes or modifiés the right of privacy guaranteed

by Section 1 or affects the construction of any statute, court rule, or other authority to

the extent that it protects that right to privacy, including any statutory procedures

governing discovery or disclosure of information concerning the official performance
. or professional qualifications of a peace officer.

4) Nothing in this subdivision supersedes or modifies any provision of this Constitution,
including the guarantees that person may not be deprived of life, liberty, or property
without due process of law, or denied equal protection of the laws, as provided by
Section 7.
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OFFICE OF THE CITY ATTORNEY

5) This subdivision does not repeal or nullify, expressly or by implication, any
constitutional or stdtutory exception to the right of access to public records or meetings
or public bodies that is in effect on the effective date of this subdivision, including, but
not limited to, any statute protecting the confidentiality of law enforcement and
prosecution records. '

6) Nothing in this subdivision repeals, nullifies, supersedes, or modifies protections for
the confidentiality of proceedings and records of the Legislature, the Members of the
Legislature, and its employees, committee, and caucuses provided by Section 7 of
Article 1V, state law, or legislative rules adopted in furtherance of those provisions: nor
does it affect the scope of permitted discovery in judicial or administrative proceedings
regarding deliberations of the Legislature, the Members of the Legislature; and its:
employees, committees, and caucuses.

~ ATTACHED STATUTORY SECTIONS FROM CHAPTER 67 OF THE SAN
FRANCISCO ADMINISTRATIVE CODE (THE SUNSHINE ORDINANCE) UNLESS
OTHERWISE SPECIFIED

SEC. 67.21. PROCESS FOR GAINING ACCESS TO PUBLIC RECORDS;
ADMINISTRATIVE APPEALS.

(b) A custodian of a public record shall, as soon as possible and within ten days following receipt
of a request for inspection or copy of a public record, comply with such request. Such request

may be delivered to the office of the custodian by the requester orally or in writing by fax, postal

delivery, or e-mail. If the custodian believes the record or information requested is not a public
record or is exempt, the custodian shall justify withholding any record by demonstrating, in
writing as soon as possible and within ten days following receipt of a request that the record in
question is exempt under express provisions of this ordinance.

(l) Inspection and copying of documentary public information stored in electronic form shall be
made available to the person requesting the information in any form requested which is available
to or easily generated by the department, its officers or employees, including disk, tape, printout
or monitor at a charge no greater than the cost of the media on which it is duplicated. Inspection
of documentary public information on a computer monitor need not be allowed where the
information sought is necessarily and unseparably intertwined with information not subject to-
disclosure under this ordinance. Nothing in this section shall require a department to program or
reprogram a computer to respond to a request for information or to release information where the
release of that information would violate a licensing agreement or copyright law.

SEC . 67.24. PUBLIC INFORMATION THAT MUST BE DISCLOSED
(e) Contracts, Bids and Proposals

153



164

CITY AND COUNTY OF SAN FRANCISCO QFFICE OF THE CITY ATTORNEY

, Memorandum
DATE: June 15, 2010 ‘
PAGE: 5
RE: Dumont v. Rec & Park

(1) Contracts, contractors’ bids, responses to requests for proposals and all other records of
communications between the department and persons or firms seeking contracts shall be open to
inspection immediately after a contract has been awarded. [ . . . ] The names of scorers,
graders or evaluators, along with their individual ratings, comments, and score sheets or
comments on related documents, shall be made immediately available after the review or
evaluation of a RFP has been completed.

SEC. 67.26. WITHHOLDING KEPT TO A MINIMUM.

No record shall be withheld from disclosure in its entirety unless all information contained in
it is exempt from disclosure under express provisions of the California Public Records Act or of
some other statute. Information that is exempt from disclosure shall be masked, deleted or
otherwise segregated in order that the nonexempt portion of a requested record may be released,
and keyed by footnote or other clear reference to the appropriate justification for withholding
required by section 67.27 of this article. This work shall be done personally by the attorney or
other staff member conducting the exemption review. The work of responding to a public-
records request and preparing documents for disclosure shall be considered part of the regular
work duties of any city employee, and no fee shall be charged to the requester to cover the
personnel costs of responding to a records request.

SEC. 67.27. JUSTIFICATION OF WITHHOLDING.

Any withholding of information shall be justified, in writing, as follows:

(a) A withholding under a specific permissive exemption in the California Public Records Act, or
elsewhere, which permissive exemption is not forbldden to be asserted by this ordinance, shall
cite that authority.

(b) A withholding on the basis that disclosure is prohibited by law shall cite the specific statutory
authority in the Public Records Act or elsewhere.

(c) A withholding on the basis that disclosure would incur civil or criminal liability shall cite any
specific statutory or case law, or any other public agency’s litigation experience, supporting that
position.

(d) When a record being requested contains information, most of which is exempt from
disclosure under the California Public Records Act and this Article, the custodian shall inform
the requester of the nature and extent of the nonexempt information and suggest alternative
sources for the information requested, if available.

CAL. PUBLIC RECORDS ACT (GOVT. CODE §§ 6250, ET SEQ.)

SECTION 6253

(a) Public records are open to mSpection at all times during the office hours of the state or local
agency and every person has a right to inspect any public record, except as hereafter provided.
Any reasonably segregable portion of a record shall be available for inspection by any person
requesting the record after deletion of the portions that are exempted by law.



CITY AND COUNTY OF SAN FRANCISCO

Memorandum
DATE: June 15, 2010 -
PAGE: 6
RE: ‘ Dumont v. Rec & Park

OFFCE OF THE CITY ATTORNEY

(b) Except with respect to public records exempt from disclosure by express provisions of law,
each state or local agency, upon a request for a copy of records that reasonably describes an
identifiable record or records, shall make the records promptly available to any person upon
payment of fees covering direct costs of duplication, or a statutory fee if applicable. Upon
request, an exact copy shall be provided unless impracticable to do so.

(c) Each agency, upon a request for a copy of records, shall, within 10 days from receipt of the
request, determine whether the request, in whole or in part, seeks copies of disclosable public
records in the possession of the agency and shall promptly notify the person making the request
of the determination and the reasons therefor. In unusual circumstances, the time limit prescribed
in this section may be extended by written notice by the head of the agency or his or her designee
to the person making the request, setting forth the reasons for the extension and the date on
which a determination is expected to be dispatched. No notice shall specify a date that would
result in an extension for more than 14 days. When the agency dispatches the determination, and
if the agency determines that the request seeks disclosable public records, the agency shall state
the estimated date and time when the records will be made available. As used in this section,
“unusual circumstances” means the following, but only to the extent reasonably necessary to the
proper processing of the particular request:

(1) The need to search for and collect the requested records from field facilities or other
establishments that are separate from the office processing the request.

(2) The need to search for, collect, and appropriately examine a voluminous amount of separate
and distinet records that are demanded in a single request.

(3) The need for consultation, which shall be conducted with all practicable speed, with another
agency having substantial interest in the determination of the request or among two or more
components of the agency having substantial subject matter interest therein.

(4) The need to compile data, to write programming language or a computer program, or to
construct a computer report to extract data.
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DENNIS J. HERRERA JERRY THREET

City Aftorney Deputy City Attorney
Digect DiaL:  {415) 554-3214
E-MaAlL: jerry $hreei@sfgov.org
June 7,2010

Nick Goldman, Chair
Members of the Complaint Committee

Re:  Suzanne Dumont v. Recreation & Parks Department (10022)

Dear Chair Goldman and Members of the Complaint Committee:

This letter addresses the issue of whether the Sunshine Ordinance Task Force ("Task
Force") has jurisdiction over the complaint of Suzanne Dumont against the Recreation and Parks
Department (the "Department").

BACKGROUND

Complainant Suzanne Dumont alleges that the Department failed to adequately respond
' to her Public Records Request for the names of persons on the selection panel for the Stow Lake
Boathouse Concession RFQ. The Department responds that the information sought by
complainant may not be disclosed under the Ordinance until after the selection is made during
the competitive bidding process.

COMPLAINT

On May 16, 2010, Ms. Dumont filed a complaint with the Task Force alleging a
violation. :

SHORT ANSWER

Based on Complainant's allegation, it would appear that the Sunshine Ordinance Task
Force does have subject matter jurisdiction over the allegations, which if true, could constitute a
violation of state or local public meetings laws.

DISCUSSION AND ANALYSIS

Recreation and Parks is a department under the Sunshine Ordinance. The Task Force
therefore appears to have jurisdiction to hear a public records complaint.

FOx PLAZA * 1390 MaRKET STREET, SEVENTH FLOOR - SAN FRANCISCO, CALIFORNIA 94102-5408
RecermiON: (415) 554-3200 - FaCsiMiLE: (415) 554-3985
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e DES CRIPTION: Save. the-Stow. Lake

<complaints@sfgov.org> To «<soff@sfgov.org>
05/03/2010 02:14 PM cc
bee

Subject Sunshine Comi)laint '

To:sotfi@sfgov.org
Email:complaints@sfgov.org
DEPARTMENT:Recreation Park Department &
CONTACTED:NIck Kinsey
PUBLIC_RECORDS_ VIOLATION:Yes
PUBLIC_MEETING_VIOLATION:No
MEETING DATE:

e He DLESOnNS
Ll

on the selection panel for the Stow Lake Boathouse Concession RFQ. In 2009 the entire list of
names of the selection panel for the Outside Lands contract was public before, during and afier.
So unless there have been changes in the Sunshine law since 2009 we do not understand why we

are being refused the names, of the persons who will decide the fate of the Boathouse. Here's the

text of the email from Nick Kinsey on 4/14/10 refusing to give us the names: Suzanne, Sorry for -

my delay in responding, I was soliciting guidance from the City Attorney's office. In order to not
jeopardize the competitive bidding process, the composition of the selection panel is not public
record until after the selection has been made. I'm sure you can understand the City's need to
protect the integrity of the process. I can assure you that the composition of the panel is
consistent with the what is outlined below. Thanks, Nick Nicholas A. Kinsey Property Manager
San Francisco Recreation and Park Department McLaren Lodge 501 Stanyan Street San
Francisco, CA 94117 After this refusal we made a 2Znd request to Olive Gong in RPD, and this is
the text of her response on 4/20/10: Dear Ms. Dumont, I have received your request for records
and am not able to release the records you seek until after the selection process. Thank you for
your interest in SF Recredtion and Park, Olive Gong So we would appreciate your assistance at
this time. Thank you.Suzanne

HEARING:No

DATE:

NAME:

ADDRESS:

CITY:

ZIp:

PHONE: -

CONTACT_EMAIL:

ANONYMOUS:

CONFIDENTIALITY REQUESTED:Yes
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May 26, 2010

Honorable Members

Sunshiné Ordinance Task Force
¢/o Frank Darby, Administrator
1 Dr. Carlton B. Goodlett Place
Room 244

San Francisco, CA 94102-4689

Re: Complaint #10022 Suzanne Dumont vs Recreation and Parks Department
Dear Task Force Members:

This letter is in response to Complaint #10022, filed by Ms. Suzanne Dumont against the
Recreation and Park Department, a copy of which was received by the Department on .
May 3, 2010. :

The complaint concerns Ms. Dumont’s request for the names of the selection panel
members that are reviewing Statements of Qualification received in response to a Request
for Qualifications soliciting an operator for the Stow Lake Boat House. On April 8, 2010,
Department staff received a request from Ms. Dumont fof' the panel’s membership.
Department staff subsequently consulted with the City Attorney’s Office and was
informed that Section 67.24(e)1 of the City’s Administrative Code stipulates that such
information not be released until afier the evaluation process is complete.

On April 14, 2010, Department staff informed Ms. Dumont of the relevant provisions of
the Sunshine Ordinance and that the panel’s composition would bé publicly available
immediately upon completion of the evaluation process. On Apul 20, 2010, Ms. Duriont
submitted a formal Sunshine Request to the Department. On April 20, 2010, Department
Staff responded to Ms. Dutnont’s request, again informing her that such information is
not released until the evaluation is completed. (See Exhibit A)

If I can be of further assistance 1o the Task Force, please do not hesitate to contact me.

Olive Gong
Custodian of Records, SFRPD

McLaren Lodge, Golden Gate Park § 501 Stanyan Street | San Francisco, CA 94117 { PH: 415.831.2700 | FAX: 415.831.2096 } wwv.piarks.sfgov.org

Mayor Gavin Newsom
Phifip A Ginsburg, Ganerat Manager

TN
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Exhibit A

From: Olive Gong/RPD/SFGOV

To: Suzanne Dumont <zangsf1@urmail. com>

Date: 04/20/2010 12:53 PM .

Subject: Fw: Immediate Disclosure Request under Sunshine Ordinance re Stow Lake

Dear Ms. Dumont,

| have received your request for records and am not able fo release the records you seek until
after the selection process.

Thank you for your interest in SF Recreation and Park,
Olive Gong

Oflive Gong

San Francisco Recreation and Park Department
Mcl.aren Lodge

501 Stanyan St., SF CA 94117
olive.gong@sfgov.org email

Reduce, Reuse, Recycle
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Golden Gate Park Preservation Alliance o

"Destroy a public buikling and it can be rebuilé in a year; destroy a
city woadland park and alf the people living: af the time will have

passed away befare its restoration can be affdcied ¥

William Hammond Hatl, Surveyor
First Superintendant of Galden Gats Park

june 10, 2010

Sunshine Ordinance Task Force
City Hall
San Francisco, CA

Complaint No. 10022

Commissioners:

§ have been asked to describe my experience serving on the Outside Lands concert selection
panel in fanuary, 2009,

First some background — As a member of the Steering Committee for the Golden Gate Park
Preservation Alliance, | had visited the site of the previous Outside Lands Concert and become
concerned about the negative impact on Golden Gate Park. As a result, GGPPA wrote memos to
the Recreation and Park Commission regarding the impact on Golden Gate Park by this large
event. When we learned that there would be a contract for 3 to 5 years for the next set of
concerts, our group was very concerned. We requested publicly, at least once verbally at the
Commission, and also in writing to the Commission, that we be included on the selection
commiittee. We were pleased to be selected to serve as a representative of the commurity.

Serving on the panel —-After we were glven the proposals, | was asked not to reveal the names of
the promoters who submitted propasals or the contents of the proposals until the selection
process was completed. The names of my fellow panel members were clearly listed in the
address line of the e-mails regarding the proposals. However, | do not recal being asked at any
tire to conceal my participation in the panel or the names of my fellow- selection panel
members.

Sincerely,

£
Katherine Howard
Member, Steering Comm;ttee
Golden Gate Park Preservation Alliance

ce: Suzarne Dumont, Save the Stow Lake Boathouse Coalition

Golden Gate Park Preservation Alliance ' Page 1 of 1
www.goldengateparkpreservation.org
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