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TO: Sunshine Ordinance Task Force 

FROM: Jerry Threet 
 Deputy City Attorney 

DATE: July 23, 2011 

RE: 11049 George Wooding v. Recreation and Parks Department 

COMPLAINT 

 Complainant George Wooding alleges that the Recreation and Parks Department ("the 
Department") violated the Ordinance by failing to provide documents responsive to his two 
public records request, one dated June 3, 2011 and the other dated June 10, 2011. 
  
COMPLAINANT FILES COMPLAINT: 

On June 22, 2011, Complainant filed a complaint against the Department.  

JURISDICTION 

 The Recreation and Parks Department is a charter department under the Ordinance. The 
Task Force therefore generally has jurisdiction to hear a complaint against the Department.  
 
APPLICABLE STATUTORY SECTION(S): 
 
Section 67 of the San Francisco Administrative Code: 

 Section 67.20(b) defines "public information". 

 Section 67.21 governs responses to a public records request. 

 Section 67.25 governs immediacy of response. 

 Section 67.26 governs withholding of records. 

 Section 67.27 governs written justification for withholding of records. 
 
Section 6250 et seq. of the Cal. Gov't Code 

 Section 6252(e) defines "public record". 

 Section 6253 governs the release of public records and the timing of responses. 
 
APPLICABLE CASE LAW: 

 CSU, Fresno Association, Inc. v. Superior Court (McLatchy) (2001) 90 Cal.App.4
th

 810, 

824-825 ["The mere custody of a writing by a public agency does not make it a public 

record, but if a record is kept by an officer because it is necessary or convenient to the 

discharge of his official duty, it is a public record."] 
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 Coronado Police Officers Association v. Carroll (2003) 106 Cal.App.4
th

 1001, 1006 

["mere possession by a public agency of a document does not make the document a 

public record."] 

 Schill v. Wisconsin Rapids School District (2010, Wisconsin Supreme Court) 327 Wis.2d 

572, 587-588, 632   [private email on government computer is not a "public record" 

unless it relates to public business, collecting cases from other state courts with the same 

holding and noting no contrary holdings appear to exist.]  

 Griffis v. Pinal County (2007, Arizona Supreme Court) 215 Ariz. 1, 11-13 [emails 

generated on public computer are not automatically public records without substantial 

nexus with government activities] 
 
  
ISSUES TO BE DETERMINED 

Contested/Uncontested Facts:  It appears that the relevant facts are not in dispute.  On 
June 3, 2011, Complainant made an Immediate Disclosure Request ("IDR") for certain 
documents from the Department related to a presentation at the Commonwealth Club related to 
Golden Gate Park.  On June 8, 2011, Olive Gong responded on behalf of the Department, stating 
that it had no responsive documents. On June 9, 2011, Complainant emailed Gong and requested 
further clarification. Gong again responded that day by stating that the Department had no 
responsive documents.  

On June 10, 2011, Complainant made a separate IDR requesting the persons who had 
been asked to respond to his original IDR, what questions Gong had asked them, and what their 
responses were. In response, on July 20, 2011, Gong provided emails between herself and 
Department staff, in which she forwarded Complainant's request and staff members responded 
that they had no responsive documents.  

Complainant also has provided copies of several emails that he alleges demonstrate that 
the Department's failure to provide documents that are responsive to his first IDR.  Some of these 
emails involve a City email address of a Department employee, while others involve a private 
email address of a Department employee or commissioner.  

While the Department's July 19, 2011 response to the Complaint regarding the original 
IDR was provided, I received no Department response that addressed the second IDR. The 
Department response I received also did not address the documents Complainant provided that 
same day, which he suggest prove the Department did not provide responsive documents in its 
possession or control. 

Complainant specifically requests that the Task Force order the Department to produce 
emails from the private email accounts of Department staff and commissioners that may be 
responsive to his IDR.  
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QUESTIONS THAT MIGHT ASSIST IN DETERMINING FACTS: 

 What was the nature and extent of the search the Department conducted with regard to 

emails responsive to the IDR? 

 Did the Department search email back-ups for responsive documents? 

 Did the Department request from relevant staff and commissioners their private emails 

related to the IDRs? 

LEGAL ISSUES/LEGAL DETERMINATIONS: 

 Are private emails related to City business "public records" under the PRA? 
 Are they "public information" under the Sunshine Ordinance?  
 If the facts alleged by complainants are true, was there a violation of the state and/or local 

public records or meetings law? 
 
SUGGESTED ANALYSIS 
 
Under Section  67.20(b) of the Ordinance: 

 Determine whether private emails of Department staff or commissioners related to City 
business constitute "public information" under the Ordinance. 

 
Under Section  67.21 and 67.25 of the Ordinance: 

 Determine whether the Department timely responded to each of the two IDRs. 
 
Under Section  67.26 of the Ordinance: 

 Determine whether the Department "withheld" emails by failing to provide private emails 

related to City business, or by failing to conduct an adequate search for government 

emails. 
 

Under Section  67.27 of the Ordinance: 

 Determine whether the Department has adequately justified any withholding. 

 
Under Section  6252(e) of the PRA: 

 Determine whether private emails of Department staff or commissioners related to City 
business constitute "public records" under the PRA. 

 
Under Section  6253 of the PRA: 

 Determine whether the Department timely responded to each of the two IDRs. 
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CONCLUSION 
 
THE TASK FORCE FINDS THE FOLLOWING FACTS TO BE TRUE: 
 
 
 
 
 
 
THE TASK FORCE FINDS THE ALLEGED VIOLATIONS TO BE TRUE OR NOT TRUE. 
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ATTACHED STATUTORY SECTIONS FROM CHAPTER 67 OF THE SAN        
FRANCISCO ADMINISTRATIVE CODE (THE SUNSHINE ORDINANCE) UNLESS 
OTHERWISE SPECIFIED 
 
SEC. 67.20. DEFINITIONS. 
Whenever in this article the following words or phrases are used, they shall mean: 
(a) “Department” shall mean a department of the City and County of San Francisco. 
(b) “Public Information” shall mean the content of “public records” as defined in the California 
Public Records Act (Government Code Section 6252), whether provided in documentary form or 
in an oral communication. “Public Information” shall not include “computer software” 
developed by the City and County of San Francisco as defined in the California Public Records 
Act (Government Code Section 6254.9). 
 
SEC. 67.21. PROCESS FOR GAINING ACCESS TO PUBLIC RECORDS; 
ADMINISTRATIVE APPEALS. 
(b) A custodian of a public record shall, as soon as possible and within ten days following receipt 
of a request for inspection or copy of a public record, comply with such request. Such request 
may be delivered to the office of the custodian by the requester orally or in writing by fax, postal 
delivery, or e-mail. If the custodian believes the record or information requested is not a public 
record or is exempt, the custodian shall justify withholding any record by demonstrating, in 
writing as soon as possible and within ten days following receipt of a request, that the record in 
question is exempt under express provisions of this ordinance. 
 
SEC. 67.25. IMMEDIACY OF RESPONSE. 
(a) Notwithstanding the 10-day period for response to a request permitted in Government Code 
Section 6256 and in this Article, a written request for information described in any category of 
non-exempt public information shall be satisfied no later than the close of business on the day 
following the day of the request. This deadline shall apply only if the words “Immediate 
Disclosure Request” are placed across the top of the request and on the envelope, subject line, or 
cover sheet in which the request is transmitted. Maximum deadlines provided in this article are 
appropriate for more extensive or demanding requests, but shall not be used to delay fulfilling a 
simple, routine or otherwise readily answerable request. 
 
SEC. 67.26. WITHHOLDING KEPT TO A MINIMUM. 
No record shall be withheld from disclosure in its entirety unless all information contained in it is 
exempt from disclosure under express provisions of the California Public Records Act or of 
some other statute. Information that is exempt from disclosure shall be masked, deleted or 
otherwise segregated in order that the nonexempt portion of a requested record may be released, 
and keyed by footnote or other clear reference to the appropriate justification for withholding 
required by section 67.27 of this article. This work shall be done personally by the attorney or 
other staff member conducting the exemption review. The work of responding to a public-
records request and preparing documents for disclosure shall be considered part of the regular 
work duties of any city employee, and no fee shall be charged to the requester to cover the 
personnel costs of responding to a records request.  
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SEC. 67.27. JUSTIFICATION OF WITHHOLDING. 
Any withholding of information shall be justified, in writing, as follows: 
(a) A withholding under a specific permissive exemption in the California Public Records Act, or 
elsewhere, which permissive exemption is not forbidden to be asserted by this ordinance, shall 
cite that authority. 
(b) A withholding on the basis that disclosure is prohibited by law shall cite the specific statutory 
authority in the Public Records Act or elsewhere. 
(c) A withholding on the basis that disclosure would incur civil or criminal liability shall cite any 
specific statutory or case law, or any other public agency’s litigation experience, supporting that 
position. 
(d) When a record being requested contains information, most of which is exempt from 
disclosure under the California Public Records Act and this Article, the custodian shall inform 
the requester of the nature and extent of the nonexempt information and suggest alternative 
sources for the information requested, if available.  
 
 
CAL. PUBLIC RECORDS ACT (GOVT. CODE §§ 6250, ET SEQ.) 
 
6252. DEFINITIONS 
As used in this chapter: 
(e) “Public records” includes any writing containing information relating to the conduct of the 
public’s business prepared, owned, used, or retained by any state or local agency regardless of 
physical form or characteristics. “Public records” in the custody of, or maintained by, the 
Governor’s office means any writing prepared on or after January 6, 1975. 
 . . . 
(g) “Writing” means any handwriting, typewriting, printing, photostating, photographing, 
photocopying, transmitting by electronic mail or facsimile, and every other means of recording 
upon any tangible thing any form of communication or representation, including letters, words, 
pictures, sounds, or symbols, or combinations thereof, and any record thereby created, regardless 
of the manner in which the record has been stored. 
 
SECTION 6253 
(a) Public records are open to inspection at all times during the office hours of the state or local 
agency and every person has a right to inspect any public record, except as hereafter provided. 
Any reasonably segregable portion of a record shall be available for inspection by any person 
requesting the record after deletion of the portions that are exempted by law. 
(b) Except with respect to public records exempt from disclosure by express provisions of law, 
each state or local agency, upon a request for a copy of records that reasonably describes an 
identifiable record or records, shall make the records promptly available to any person upon 
payment of fees covering direct costs of duplication, or a statutory fee if applicable. Upon 
request, an exact copy shall be provided unless impracticable to do so.  
(c) Each agency, upon a request for a copy of records, shall, within 10 days from receipt of the 
request, determine whether the request, in whole or in part, seeks copies of disclosable public 
records in the possession of the agency and shall promptly notify the person making the request 
of the determination and the reasons therefor. In unusual circumstances, the time limit prescribed 
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in this section may be extended by written notice by the head of the agency or his or her designee 
to the person making the request, setting forth the reasons for the extension and the date on  
which a determination is expected to be dispatched. No notice shall specify a date that would 
result in an extension for more than 14 days. When the agency dispatches the determination, and 
if the agency determines that the request seeks disclosable public records, the agency shall state 
the estimated date and time when the records will be made available. As used in this section, 
“unusual circumstances” means the following, but only to the extent reasonably necessary to the 
proper processing of the particular request: 
(1) The need to search for and collect the requested records from field facilities or other 
establishments that are separate from the office processing the request. 
(2) The need to search for, collect, and appropriately examine a voluminous amount of separate 
and distinct records that are demanded in a single request. 
(3) The need for consultation, which shall be conducted with all practicable speed, with another 
agency having substantial interest in the determination of the request or among two or more 
components of the agency having substantial subject matter interest therein. 
(4) The need to compile data, to write programming language or a computer program, or to 
construct a computer report to extract data. 
 
























































































