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Re: Regulations regarding Enforcement ofiS ine Ordinance Complaints

memorandum regardmg the fo
handling of complaints alleging
Admmlstratwe Code Chapter 67

the Ofdniance m?:lticf : a) alleged willful violations of the Ordinance by
d ofﬁmais and department heads; b) referrals of violations of the
ice from thc}__ Sunshme Ordinance Ta,sk Force (“Task Force”) and c)

indnce, including whether to find official misconduct, impose monetary
or other penalties. Unless the Respondent is an elected official or a

. départment head, the penalty may not include a finding of official
misconduct.

3. For all Task Force referrals received pursuant to Administrative Code
section 67.30(c), the Commission will hold an enforcement hearing. The
real party in interest (the original complainant) and the Respondent may
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appear. Because the Task Force will have already determined that the Respondent
violated the Ordinance, Respondent will have the burden of proof to show that he or
she did not violate the Ordinance.

Guided by these three policy directives, staff has drafted a separate set of regulations that would
govern all complaints alleging a violation of the Ordinance and referrals from the Task Force.
See Attachment A. These proposals have been forwarded to the Task Force for its review and
comments. The Commission will not consider the draft proposals until after the Task Force has
had a chance to discuss and/or take action on them. The following is a ummary of each section
of the proposed regulations, cast as a series of decision points.

Three provisions of the Sunshine Ordinance are relevan
policy directives. They are set forth below.

1. From S.F. Administrative Code section 67.30(c): R,
The Task Force shall make referrals to a municipal’ with enforcement power under this
ordinance or under the California Public Records Act'andthe Brown Act whenever it
concludes that any person has vmiated any provisions of t dinance or the Acts.

2. 8. F. Administrative Code section 6 7 34 o

The willful failure of any elected official, department head, or other managerial city
employee to dischargesany duties 1mposcd by the Sunshine Ordinance, the Brown Act or the
Public Records eemed official misconduct. Complaints involving allegations of

recel"::e_a copy of any pubhc record or class of public records under this Ordinance or to
enforce hls or her right to attend any meeting required under this Ordinance to be open, or to
eeting to; ‘be open.

31l award costs and reasonable attorneys’ fees to the plaintiff who is the
prevailing party.in n action brought to enforce this Ordinance.

(¢) If a court finds that an action filed pursuant to this section is frivolous, the City and
County may assert its rights to be paid its reasonable attorneys’ fees and costs.

(d) Any person may institute proceedings for enforcement and penalties under this act in any
court of competent jurisdiction or before the Ethics Commission if enforcement action is not
taken by a city official or state official 40 days after a complaint is filed.
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L Summau of Proposed Regulations

1.  Sectionl-— Prezimbie

Summary: Section I, the Preamble, states the following: 1) the purpose of these regulations is to
promote compliance with the Sunshine Ordinance; 2) these regulations will apply only to
complaints alleging a violation of the Sunshine Ordinance and referrals from the Sunshine
Ordinance Task Force; and 3) all matters involving allegations of other laws under the
Commission’s jurisdiction shall be governed by the Commission’s Regulatzons for Investigations
and Enforcement Proceedings (“Regulations™). See Attachment B. .

Decision Point 1: Shall the Commission approve the language of Sectlon I, Preamble, as set
forth on page 1 of the proposed regulations? : e

2. Section II — Definitions

Section II, Definitions, contains terms taken froni the

ith the following additional
definitions: 3

ich the office of the Ethics
y. furlough days to address the

” means a ﬁnal recommendation issued by the Task Force
f the Sunshme Ordinance;

; orcement and/or penalties from the Task
'on, after the Task Force has issued an Order of
olation of the Sunshine Ordinance;

Y 'Force to the Co
Determination find

ance” means the San Francisco Administrative Code section

). “Sunshine Or A
671, et seq.;

6) “Task_Force -means the Sunshine Ordinance Task Force, established by San
Francisco. Admunstratwe Code section 67.30; and

7 "Wlﬂful ‘violation" means a violation where an individual intentionally violated
the Sunshine Ordinance and acted or failed to act with the knowledge that such act
or failure to act was a violation of the Sunshine Ordinance.

Decision Point 2: Shall the Comumission approve the language of Section I, Definitions, as set
forth on pages 1-2 of the proposed regulations? :

CADOCUME~IVCDRustom\LOCALS~1\Temp\notesAFBEFC\Sunshine. Memo.August. 17.2010.doc 3
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3 Section ITI — Complaints Alleging Violations of the Sunshine Oxrdinance

Summary: Section HI specifies the process by which complaints involving alleged violations of
the Sunshine Ordinance are handled.

Under Section III.A., any person may file a complaint with the Commission or the Task Force
alleging a violation of the Sunshine Ordinance. The Commission staff may also initiate a
complaint. If the Commission receives a complaint that the Task Force has not yet considered or
is still pending at the Task Force, the Executive Director may commeng investigation, or, at
his or her discretion, take no action until after the Task Force has issug Order of
Determination or a final recommendation regarding the complai

Decision Point 3(a): Shall the Commission approve the lan ' tion 1I1LA, as set forth

on page 2 of the proposed regulations?

Under Section II1.B., if the Task Force, after 1ssumg,én Order of Determination, ¢ matter to
the Ethics Commzsszon for enforcement and/or penaltles the Executive Director must schedule a
hearing before the Commission. The Executive Director must prov1de notice to each Respondent
and the original Complainant, who is the real party in interest. The Task Force will be given a
courtesy notice. E

This provision addresses the Task Force’s concer: he Executive Director should not have
the ability to administratively dismiss referrals, from sk Force without approval from the
Commission. In addition, under Section I11.B.;all matters _ed by the Task Force to the
Commission concerning a. v101at10n of the Sunshine Ordinance (after issuing an Order of
Determination) will bypass the staff investigation process and proceed straight to a hearing
before the Commission.. However, the Executive Director must provide appropriate notice 15

days prior to the hearing.

Decision Pg all the'Ce;gmissien' approve the language of Section IIL.B., as set forth

before going to court and it does not define “enforcement action.” The Ordinance also does not
indicate which “city or'state official™ has the power to consider complaints under the Sunshine
Ordinance.

By regulation, the Commission may adopt a reasonable interpretation that clarifies the 40-day
requirement. Section III.C. specifies that if the Task Force or a Complainant has notified the
District Attorney or California Attorney General of an alleged violation of the Sunshine
Ordinance, the Executive Director may not take action on the complaint regarding the alleged
violation until at least 40 days have passed after such notification and the enforcement agency
receiving the notification has failed to act.

CADOCUME~NCDRustor\LOCALS~1\Temp\notes AFBEFC\Sunshine. Memo. August. 17.2010.doc 4
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Decision Point 3(c): Shall the Commission approve the language of Section III.C., as set forth
on page 2 of the proposed regulations?

4. Section IV — Investigations; Report and Recommendation

Summary: Section IV outlines the process for investigating alleged violations of the Sunshine
Ordinance. Section IV does not apply to referrals from the Task Force; such referrals proceed
directly to a hearing before the Commission. The pertinent provisions of Sectzon IV are as
foHows:

1) Factual Investlgation The Executive Director’s mvest1 tlon may mclude but is not

usmg the phrase ‘may include”
widely in terms 'of the complexity of
ent, Complmnant and: thnesses As
taff the flexibility it needs to conduct

cks theitanguage used in the
complaints.

documentary and other evidence. Staff propos
instead of “shall include” because cases can.
the allegation, the cooperation of the Res
such, the “may include” language provi¢
thorough investigations. The language a
Commission’s current regulations for non-Sun:

Section IV A also states that the investigation sh

‘beiconducted in a confidential
manner, pursuant to San Franmsco Charter section C368

2) Report of investlgatxon After completi g the investigation, the Executive Director
must prepare a w report, which will include a summary of factual and legal

findings. Thegeport muyst also include ‘the Executive Director’s disposition

ill be one of the following: a) a finding of violation of the

reposed penaltles, b) a finding of violation of the Sunshine

ion, de01sion and order; or ¢) a finding of no violation

| $al. The report must be delivered to the

a. Ifthe report recommends a finding of violation and penalties, the Executive
Director must inform the Commission and schedule a heanng pursuant to
Section IV.C.

b. If the report recommends a finding of violation and stipulation, the Executive
Director must so inform the Commission. Thereafter, any two or more
Commissioners may cause the matter to be calendared for consideration by the
full Commission in open session at the next Commission meeting held no
sooner than ten days after the date the Executive Director informs the
Commission of the settlement recommendation. During this meeting,
Commissioners may ask staff questions and must take one of the following

CADOCUME~I\CDRustom\LOCALS~1\Temp\notesAFBEFC\Sunshine. Memo. August. 17.2010.doc 5
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actions, each of which requires the vote of at least three Commissioners:

1) accept the stipulation; 2) reject the stipulation and instruct staff to seek a
different settlement amount; or 3) reject the stipulation and instruct staff to
schedule a hearing pursuant to Section IV.C. of the Regulations.

A Commissioner’s request to calendar the matter for consideration by the full
Commission must be received by the Executive Director no fewer than five
days prior to the date of the meeting, so that the Executive Director may
comply with the applicable notice and agenda requirements

If the matter is not calendared by the Commlssmn, the stipulation must be
signed by the Executive Director, the Comrmssmn Chairperson and the
Respondent and the Executwe Directo must inform the Complamant of the

actions, each of which requues the votes of at Ieast three Commissioners:
1) accept the dlsmissai recommendauon 2) reject the dlsmissal

. Executive Dlrector may take no further action except that he or she must
:nform the. Compiamant and the Respondent of the finding of no violation and

3) Delivery of Report and Notice of Hearing — If a hearing is scheduled, the Executive
Director must deliver a copy of the written report to each Respondent and the _
Complainant, along with a written notice of the date, time and location of the hearing,
at least 45 days in advance of the hearing date.

Although the Complainant will not have a formal role in the hearing, providing the
Complainant with a copy of the written report serves two important purposes: a) it
proactively allows the Complainant to learn what the Commission staff has done with
his or her complaint — the report is a public document and providing it to the

CADOCUME~1\CDRustom\LOCALS~1\Temp\notes AFBEFC\Sunshine. Memo. August. 17.2010.dec 6
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Complainant addresses past criticism from the Task Force and members of the public
that the Commission’s handing of Sunshine complaints is done without public
scrutiny; and b) it promotes transparency for Commission handling of complaints
related to the Ordinance, a long-standing goal of the Task Force.

4) Response to Report — If a hearing is scheduled, each Respondent may submit a
written response to the report.

5) Rebuttal to Response — The Executive Director may submit g:written rebuttal to any
response.

i
"

Decision Point 4: Shall the Commission approve the languag,
pages 3-5 of the proposed regulations?

n IV, as set forth on

3. Section V.A., V.B. and V.D. — Hearing Rules and Procedures

Summary: Sections V.A., V.B. and V.D. outline the heanng process for alleged v _atmns of the
Sunshine Ordinance and referrals from the Task Force.’ Although patterned after the regulations
which govern the hearing process for non—Sunshme compla:mts there are several key differences:

1) Any hearmg for a Sunshine co or referral is ajp,ubhc hearing.

ns a Task Force referral, the Respondent bears the burden of
i or she did not violate the Ordinance. In such cases, the

i

he Respondent violated the Ordinance. Respondent must refute or

3) :
Responderit will be given an opportunity to speak before the Commission, and staff
will present the case. No other live testimony will be permitted.

6) Section V.D adds language that if the Commission finds that if any of the
confidentiality provisions of the San Francisco Charter is applicable, including but not
limited to sections Appendix C, section C3.699-13, and Appendix F, sections F1.107,
F1.110, and F1.111, unless such provision conflicts with an express non-

- confidentiality provision in California Government Code section 6250 et seq.
(California Public Records Act) or section 54950 et seq. (Ralph M. Brown Act), such

CADOCUME~NCDRustom\LOCALS~1\Tempnotes AFBEFC\Sunshine. Memo. August. 17.2010.dog 7




provision will serve as an absolute defense against an alleged violation of the
Ordinance.

As with the standard of proof in non-Sunshine complaints, the Commission may determine that
the Respondent violated the Ordinance only if a person of ordinary caution and prudence would
conclude, based on a preponderance of the evidence, that the Respondent committed the
violation.

These provisions serve not oniy to expedite the resolution of the complaint, but they also provide
transparency in the handling and resolution of the matter, which aids both the Commission in its
public outreach efforts and the Task Force’s stated desire to be mvolved in the Commission’s
investigations and enforcement process. i

The draft regulatlons also provzde that a respondent Who faﬁsvto appear at the heanng may be

6.

‘Summary; Section V.C. sets forth the proc__dures by which the Cor
1) whether a violation of the Sunshine Ordinance was willful in nat
penalties to issue. These proposals are modeled after the Commxssmn s Regulations for non-
Sunshine complaints. As cutiently drafted, the regulatxons prov1de the following;:

determine Wheth
relev it clrcums

xtent to wmch.the Tecor ore practically accessible; and 3) whether the
Respondent consulted with counsel prior to committing the alleged violation. The
Respondent may not use City monies to pay such penalties.

2) Ifthe Commxsszon determmes that the violation was not willful, it may issue warning
letters urging “the Respondent to cease and desist the violation and/or disclose any
records required by law.

Staff recommends that the Commission discuss the issuance of monetary penalties for willful
violations of the Ordinance. The possibility of actual monetary penalties is not a guarantee of
ensuring a higher level of compliance with the Ordinance by City officials and employees.

Monetary penalties raise two issues that are worth considering. First, unlike non-Sunshine
complaints, any Respondent will necessarily be, by virtue of the alleged Sunshine violation, a
City employee. As such, the employee may have rights under the City’s various Memoranda of
Understanding (“MOU”) with labor unions to grieve any disciplinary action. Thereisa

CADOCUME~NCDRustom\LOCALS~ 1\ Temp\notesAFBEFC\Sunshine. Memo. August. 17.2010.doc 8
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possibility that the imposition of a ﬁ}onetary penalty by the Commission could be deemed as a
disciplinary action and could thus be subject to the grievance procedure.

Second, the imposition of monetary penalties for willful violations of the Ordinance may, in

effect, be levied against the City itself, not the employee. Most MOUs contain language which
provides that a City employee will not incur personal liability for actions performed within the
scope of the employee’s employment.”

v

Currently, the Commission, after making a finding of a willful violation of the Ordinance, can
only inform the Respondent’s appointing authority of its findings. The Commission may wish to
consider other penalties for willful violations of the Ordinance, non-monetary in nature, such as
making public the nature of the violation, including the Respondent’s ;’Vame and a summary of
the violation. However, please note that whatever penalty the Commission imposes may be
subject to the grievance procedure under the employee’s NIQU. * |

Decision I’oint 5(b): Shall the Commission approve the Ian uage of Section V.C, as set forth on

pages 7-8 of the proposed regulations?

7. Section VI - Miscelaneous Provisiif_l_;s

Summary: Modeled aﬂg e regulations for ndn-‘»éﬁnshine cdmplaints Section VI contains

3. the Commission has issued its final decision following the hearing,

Decision Point 6: Shall the Commission approve the language of Section VI, as set forth on
pages 8-10 of the proposed regulations?

! For example, IFPTE Locat 21°s current MOU states the following: “The City shall defend and indemnify an employee against
any claim or action against the employee of account of any act or omission in the scope of the employee’s employment with the
City, in accord with, and subject to, the provisions of California Government Code Sections 825 ¢t seq. Nothing herein is
deemed to supersede state law.” Other union MOUs contain similar language,

CADOCUME~NCDRustom\LOCALS~1\Temp\notes AFBEFC\Sunshine. Memo. August. 17.2010.doc 9
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8. Section VII - Stipulated Orders

Summary; Modeled after the regulations for non-Sunshine complaints, Section VII sets forth the
procedure by which a settlement agreement between the Respondent and the Executive Director
may be approved by the Commission.

Decision Point 7: Shall the Commission approve the language of Section VI, as set forth on
page 11 of the proposed regulations?

the Ethics Commission Regulations for Complamts Allegmg Vlolatlons o
Ordmance b) delete references to VIOlatlonS of the Su.nslune Ordmance an

Decision Point 8(a): Shall the Commission approve the addiﬁo:; of Section I1I.D. as set forth on
page 3 of the current Regulations? g

CADOCUME~TICDRustom\LOCALS~1\Temp\notesAFBEFC\Sunshine Memo. August. 17.2010.doc 10
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ATTACHMENT A

San Francisco
Ethics Commission

Effective Date:

25 Van Ness Ave., Saite 220
San Francisco, CA 94102
Phone 252-3100 Fax 252-3112
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I PREAMBLE

Pursuant to San Francisco Charter section 15.102, the San Francisco Ethics Commission
promulgates these Regulations in order to ensure compliance with the San Francisco
Sunshine Ordinance, S.F. Admin. Code §§ 67.1, et seq. These Regulations shall apply
only to complaints alleging violations of the Sunshine Ordinance and referrals from the
Sunshine Ordinance Task Force. All matters involving alleged violations of conflict of
interest, campaign finance, lobbyist, campaign consultant or other ethics laws shall be
handled under the Ethics Commission's Regulations for Investigations‘and Enforcement
Proceedings.

1II.. DEFINITIONS

For purposes of these Reguiations, the following deﬁxﬁtlohs shall apply

C. "Commission" means the Ethi

D. "Complaint” means a written do |
Ordinance filed with the Commission.

E.

- by U.S. mail or personai delivery to a person or entity.
cutive Director, the Task Force or a Respondent receiving
other means of delivery, including delivery by e-mail or fax.

irector” means the Executive Director of the Commission or the

Executive Director's designee.

L “Exculpatory information” means information tending to show that the
respondent is not guilty of the alleged violations.

CADOCUME~INCDRustom\LOCALS~NTemp\notes AFBEFC\-2210561.doc
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L. "Mitigating information" means information tending to excuse or reduce the .
culpability of the Respondent's conduct.

K. "Order of Determination" means a final recommendation issued by the Task
Force concerning a violation of the Sunshine Ordinance.

L. "Referral" means a reference for enforcement and/or penalties from the Task
Force to the Commission, after the Task Force has issued an Order of:Determination
finding a violation of the Sunshine Ordinance. -

M. "Respondent" means a person who is alleged or identi: complaint to have

committed a violation of the Sunshine Ordinance.

N. "Stipulated order" means an order regarding .‘_a"c:g;r"iplaiﬁht, the term hich have
been agreed to by both the Executive Director and the Respondent.

0. "Sunshine Ordinance” means San Frariéisco._ dminisﬁ:ﬁtiye Code sectio 1, et
seq.

P. "Task Force" means the Sunshine Ordmance Task Force established by San
Francisco Administrative Code sectio

including Commission staff, may file a complaint with the
ask Forc: alleging a violation of the Sunshine Ordinance. When the
1plaint that the Task Force has not yet considered or that
‘ the Executive Director may handle the complaint

ese Regulations or may, in his or her discretion, take no

tive Director receives a referral from the Task Force, the
Executive Direc all schedule a hearing at the next regular meeting of the
Commission, provided that: 1) the Executive Director issue a written notice to each
Respondent and the original Complainant {real party in interest) of the date, time and
location of the hearing, at least 15 days in advance of the hearing date. The Executive
Director shall also provide a courtesy notice to the Task Force. Such hearings shall
otherwise be governed by the provisions of Section V of these Regulations.

CADOCUME~1\CDRustom\LOCALS~1\Temp\notes AFBEFC~-2210561.doc 2
31



3z

C. If the Task Force or a Complainant notifies the District Attorney or California
Attorney General of a violation or alleged violation of the Sunshine Ordinance, the
Executive Director shall not take action on the referral or complaint regarding that
violation or alleged violation until at least 40 days after the notification date.

IV. INVESTIGATIONS: REPORT AND RECOMMENDATION

A Factual Investigation. The Executive Director's investigation may include, but

shall not be limited to, the interview of the Respondent(s) and any witnesses, and the
review of documentary and other evidence. The investigation shall be conducted in a
confidential manner, pursuant to San Francisco Charter, Appendi section C3.699-13.

B. Report of Investigation,

s or her investigation, _e Executive
s or heryfactuai and legal ﬁndlngs
:by the compimnt and the
igation, ‘including any

xecutive Director may

ators or others relating to

.. The report shall

1. After the Executive Director has complet
Director shall prepare a written report summ
The report shall contain a summary of the leg
evidence gathered through the Ethics Cormmssmn s
exculpatory and mitigating information. In the report, t
present statements including hearsay; clarations of invest
the statements of witnesses, or the examination of any other €
not exceed 10 pages excluding attachmi

2. The report shall also include the Execut ve Directo s recommendation, which
shall be comprised the following: a) a finding that Respondent violated the
Sunshine Ordinance and proposed penalties; b) a ﬁndmg that Respondent violated the
Sunshine Ordin -d

violation of the Suns
Commission.

ecision and Order. If the report recommends a finding of violation and
settlement; the Executive Director shall so inform the Commission.
Thereafter, any two or more Comtmissioners may cause the matter to be
caiendared for consideration by the full Commission in open session at the
next Commission meeting held no sooner than ten days after the date the
Executive Director informs the Commission of the proposed stipulation,
decision and order. During the meeting at which the Commission considers
the proposed stipulation, Commissioners may ask staff questions and shall
take one of the following actions, each of which requires the vote of three
Commissioners: 1) accept the proposed stipulation; 2) reject the proposed
stipulation and instruct staff to seek a different settlement amount; or 3)

CADOCUME~ICDRustom\LOCALS~I\Temp\notes AFBEFC\-2210561.doc



reject the proposed stipulation and instruct staff to schedule a hearing
pursuant to Section 1V.C. of these Regulations.

A Commissioner’s request to calendar the matter for consideration by the
full Commission must be received by the Executive Director no fewer than
five days prior to the date of the meeting, so that the Executive Director may
comply with the applicable notice and agenda requirements.

‘the stlpulatmn and 4) inform the Complaln
and stipulated order.

report recommends a finding of no '1olat10n and dismissal, the ]
Director shall so inform the Conumssxon Thereafter, any two or
Commissioners may cause the matter to be calendared for consideration by
the full Commission in open session at the next Commission meeting held
no sooner than ten days‘afier the date the Executzve Director informs the
Commission of the dism? mmendation. Durmg the meeting at which
the Commission considers! iissal recommendation, Commissioners
may ask staff questions andishall f th foiiowzng actions, each of
which requires the vote of thrge ) accept the dismissal
recommendation; 2) reject th ymimendation and instruct staff
to seek a settlement or 3) rejectithe dismissal recommendation and instruct
staff_lto schedule a heanng pursuant to Section IV.C. of these Regulations.

A Cormmssmner S request to calendar the matter for conszderatmn by the
0mm1ss10n must bereceived by the Executive Director no fewer than
'S pnor to the date of the meeting, so that the Executive Director may

orm the Complainant and the Respondent of the finding of no
dismissal.

C. Delivery of'Report and Notice of Hearing. If a hearing is scheduled pursuant to
section IV.B., thé Executive Director shall deliver to each Respondent and the _
Complainant a copy of the report summarizing the Ethics Commission's investigation,
with written notice of the date, time and location of the hearing, at least 45 days in
advance of the hearing date. The notice shall inform each Respondent that he or she has
the right to be present and represented by counsel at the hearing.

CADOCUME~I\CDRustor\LOCALS~1\Temp\notes AFBEFC\-2210561.doc 4
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D. Response to the Report.

1. If a hearing is scheduled, each Respondent may submit a written response to the
report. The response may contain legal arguments, a summary of evidence, and any
mitigating information. The response shall not exceed 10 pages excluding attachments.

2. If any Respondent submits a response, he or she must deliver the response no later
than 20 days prior to the date of the hearing, The Respondent must deliver eight copies

of the response to the Executive Director. The Executive Directorsmustithen immediately
distribute copies of the response(s) to the Commission. The Respondent must deliver one
copy of the response to every other Respondent named in thesepc

E. Rebuttal.

1. The Executive Director may submit a written rebuttai to any response.
Executive Director chooses to do so, the Executwe Director must deliver the re
the Commission and each Respondent named in the: report no. Iater than seven days'prior
to the date of the hearing. The rebuttal shall not exceed ﬁve pages excluding
attachments. T

V. HEARING

Original Complainant (real party in interest); and
espondent(s).
o other live testimony shall be permitted.

b. For complaints alleging a violation of the Sunshine Ordinance, the following
parties have the right to appear and speak on his or her own behalf:

i. Executive Director; and
ii. Respondent(s).
ik No other live testimony shall be permitted.

C\DOCUME~I\CDRustorm\LOCALS~1\Temp\notesAFBEFC-2210561.doc
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2. Standard of Proof

The Commission may determine that a Respondent has committed a violation of the
Sunshine Ordinance only if a person of ordinary caution and prudence would conclude,
based on a preponderance of the evidence, that the Respondent has committed the
violation.

3. Bufden of Proof

If the matter is a Task Force referral, the Respondent will bear the burden of proof fo
show that he or she did not violate the Sunshine Ordinance. In‘such cases, the
Respondent must refute or rebut the evidence to show that he or she did not violate the
Sunshine Ordinance. - '

ive Dlrector bears the burden of
2.%0f these chulatxons in
mifted a violation gf the

If the matter is not a Task Force referral, the Ex:
proof and must meet the standard set forth in Sec
order for the Commission to find that the Respon
Sunshine Ordinance.

4. Rules of Evidence

ofﬁplainam: (for Task Force referrals) and
an exh1b1t they shall so advise the

and each Respondent shall be allowed oral argument. The Commission, assigned
Commissioner, or hearing officer shall determine the appropriate length for the

arguments.

7. Failure to Appear

A Respondent who fails to appear may be deemed to have admitted the violation(s)
brought against him or her.

CADOCUME~NCDRustom\LOCALS~\Temp\notes AFBEFC\-2210561.doc
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B. Finding of Violation.

If the Commission conducts the hearing, the Commission shall determine, no later than
45 days after the date the hearing is concluded, whether the Respondent has committed a
violation of the Sunshine Ordinance. -If the Commission assigns one of its members or an
outside hearing officer to conduct the hearing, the assigned member or hearing officer
shall submit a report and recommendation to the Commission no later than 30 days after
the date the hearing is concluded, as described in section VLE of these Regulations.
Thereafter, the Commission shall determine, no later than 45 days dfterthe date the report
and recommendation is delivered, whether the Respondent has itted a violation of
the Sunshine Ordinance.

The votes of at least three Commissioners are required to ﬁn ] that a Respondent has
. committed a violation of the Sunshine Ordinance. The‘ﬁndmg of a viola )
Sunshine Ordinance shall be supported by findings of fact and conclusions 6
shall be based on the entire record of the proceedings. Bach Commissioner wh
participates in the decision shall certify on the record that he or she personally heard the
testimony (either in person or by listening to a tape o ordlng of the proceedmg) and

reviewed the evidence, or otherwise reviewed the entir rd of the proceedings.

C. Administrative Orders and Warning Leﬁég'g.

1. The votes of at least three Commissiones quired to impose orders and

penalties for a violation of the Sunshine Ordinance.

2. To determine wheth H_l_,vmlatlon of the Sunshine Ordinance is willful, the
Commission shall ‘consider all the relevant circumstances surrounding the case, including
but not limited to:

Sunshine Ordinance, the Commission may issue orders and penalties requiring the
Respondent to:

(a) cease and desist the violation;

(b) disclose any documents or records required by law; and/or

CADOCUME~ICDRustorm\LOCALS~\Temp\notes AFBEFC\~2210561.doc
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(c) pay a monetary penalty to the general fund of the City in an amount up to five
thousand dollars ($5,000) for each violation. The Respondent may not use City
monies to pay such penalties.

4. If the Commission finds that an elected official or a department head committed a
willful violation of the Sunshine Ordinance, the Commission may also issue a finding of
official misconduct and so inform the Mayor or appointing authority.

5, When deciding penalties, the Commission shall consider all
circumstances surrounding the case, including but not limited

(a) the severity of the violation;

(b) the presence or absence of any intention to conceal, deceive, or

(¢) whether the violation was an isolated in ident or part of a pattern;

{d) whether the Respondent has a prior record of ';;iclatidnS' and

e

(e) the degree to which the Respondent cooperated mth the investigation and
demonstrated a w1lhngness fore v101at10ns 4

violated the Sunshine Ordinance but
‘issue warning letters

6. If the Comm1531on ﬁnds that Responde
has not committed any
urging the Responder

If the Comm ssion determines that there is insufficient evidence to estabhsh that the
Respondent has committed a violation of the Sunshine Ordinance, the Commission shall
publicly announce this fact. The Commission's announcement may but need not include
findings of law and fact. Thereafter, the Commission shall take no further action on the
complaint. The Executive Director shall inform each Respondent and the Complainant or
original Complainant (for Task Force referrals) of the Commission's determination.

The application of any of the confidentiality provisions of the San Francisco Charter,
including but not limited to sections Appendix C, section C3.699-13, and Appendix F,
sections F1.107, F1.110, and F1.111, unless such provision conflicts with an express non-

CADOCUME~NCDRustom\LOCALS~1\Temp\notes AFBEFC\~2210561.doc 8
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confidentiality provision in California Government Code section 6250 et seq. (California
Public Records Act) or section 54950 et seq. (Ralph M. Brown Act), is a defense against
an alleged violation of the Sunshine Ordinance.

V1. MISCELLANEOQUS PROVISIONS

A, Ex Parte Communications.

Once a complaint is filed with the Commission or referred by the Ta.sk Force no
Commissioner shall engage in oral or written communications 0uts1de of a Commission

meeting regarding the merits of an enforcement action with the C ission's staff, the
Respondent, the Complainant, original Complamant (for Task Force'referrals), any

Force except for communications, such as schedul

matters, generally commxtted
between a court and a party appearing before thi

B.  Access to Complaints and Related Docume Deliberations.

Complaints, investigative files and information containe fein shall not be disclosed
except as necessary to the conduct of an investigation or as reqy y the California
Public Records Act (Government Code section 625(}, et seq.) or an Francisco
Sunshine Ordinance. In order to guarantee the integrity of the investigation, internal
notes taken by the Executwe Director or his or her staff regarding complaints shall not be
disclosed until on wing has occurred

The Comm1551on, and 1nd1v1dua1 Commissioners and hearing officers assigned to conduct
hearings, may admlmster oaths and affirmations.

D. of Desngnee by the Executive Director.

Whenever the Executive Director designates an individual other than a member of the
Commission staff to perform a duty arising from the Charter or these Regulations, the
Executive Director shall notify the Commission of the designation no later than the next
business day.

CADOCUME~I\CDRustom\LOCALS~1\Terap\notes AFBEFC\~2210561.doc
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E. Powers and Duties of Individual Commissioners and Hearing
Officers.

1. Unless otherwise provided, whenever the Commission assigns an individual
Commissioner or hearing officer to hear any matter under these Regulations, the assigned
Commissioner or hearing officer shall have the same authority, and be subject to the
same restrictions, as the Commission. :

2. When an individual Commissioner or a hearing officer is ag d to conduct a
hearing under these Regulations, he or she shall submit a repo ] recommendation for
decision by the Commission. The report and recommendatio shall:contain proposed
findings of fact and conclusions of law. Copies of the report and recon
be delivered to the Commission, Executive Director, each Résponden
Complainant (for Task Force referrals) no later than.30 days after the da
concluded. Thereafter, the Executive Director shall calendar the matter fo
at the next Commission meeting not less than 15 days after the date the report an;
recommendation is delivered to the Commission. . i

3. When the Commission sits as the hearing panei to hear a case, with an outside
hearing officer presiding, the hearing: er shall rule on procedurai matters and on the
admission and exclusion of evidence ¢ d shall have no role in the decision on the
merits. R

F. Extensions of Time and Continu

The Executive D;rector or omgmai Complam ; (for Task Force referrals) or any
Respondent may: request the continuance of a aring date. The requester must deliver
the Tequest to the Comnnssmn Cha}r or the mdl \ ,ua;t Commissioner or hearmg officer

ve or deny the request within five business days of the
The Commission Chair or the individual Commissioner or

hearing off1 asmgne hold the hearing may grant the request only upon a showing of

good cause.
G. Recordings.

Every hearing shall be electronically recorded.

CADOCUME~ICDRustom\LOCALS~1\Femp\notes AFBEFC\-2210561 .doc
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H. Place of Delivery.

1. Whenever these Regulations require delivery to the Commission, its members, or
the Executive Director, delivery shall be effected at the Commission office.

2. Whenever these regulations require delivery to a Responﬁent, delivery shall be
effective and sufficient if made by U.S. mail, personal delivery or any other means of
delivery agreed upon by the parties under section II, subsection G, to;

a. If the Respondent is a City employee, to the emp s City office
address or to the address listed with the (Controller/ Payroll
address.

b. If the Respondent is a former City employee,
City's retirement system. &

PN

resolving the fac ‘and Iegai allegations in a complaint by way of a stipulation, decision
and order. Any proposed stipulation, decision and order shall explicitly state that:

(1) the proposed stipulation, decision and order is subject to approval by the
Comumission;

(2) the Respondent knowingly and voluntarily waives any and all procedural rights
under the law and these Regulations;

CADOCUME-~1\CDRustor\LOCALS~1\Temp\notes AFBEFC\~2210561.doc 11
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(3) the Respondent understands and acknowledges that the stipulation is not binding
on any other agency, and does not preclude the Commission or its staff from
referring the matter to, cooperating with, or assisting any other agency with regard to
the matter, or any other matter related to it;

(4) the Respondent agrees that in the event the Commission refuses to approve the
proposed stipulation, it shall become null and void; and

(5) in the event the Commission rejects the proposed stipulation and: a full hearing
before the Commission becomes necessary, no member of the Commission shall be
disqualified because of prior consideration of the st1pulat10 .

B. The stipulation shall set forth the pertinent facts d 'may 1nciudé¥ap_agreement as
to anything that could be ordered by the Commission;uinder.section V, subsection C of
these Regulations. ' e

C. Once the Executive Director enters into a St}
Executive Director shall inform the Commission of
matter on the agenda at the next Commission meeting o
from the date the Executive Director informs the Commis
agreement. ‘

a Respondent, the
ipulation and shall place the
ing no sooner than ten days
f the stipulated

D. Stipulations must be approved by-the Co
announced pubhcly Th st1pu1ated order sha have the fi
Commission.

sion and, up n approval, must be
11l force of an order of the

If any prov1810n of th‘ he application thereof to any person or
¢ remainder of the Regulations and the

apphcablhty of such pr0v1s' other.persons and circumstances shall not be affected

CADOCUME~ICDRustom\LOCALS~1\Temp\notes AFBEFC\-221056).doc
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j PREAMBLE

These Regulations of the San Francisco Ethics Commission are promulgated in order to
ensure the fair, just, and timely resolution of complaints presented to the Commission
that allege violations of laws within the Commission’s jurisdiction by:

1. Setting and maintaining objective standards for the investigation and prosecution
of matters brought before the Commission;

2. Eliminating any political or improper influence in the iny W'
prosecution of persons accused of ethics violations;

3. Protecting the privacy rights of those accused of ethics violationsiby maintaining
the confidentiality of complaints filed with, and mvestzgatmns' conducte
Commission;

4. Setting and enforcing reasonable time limits within Whlch enforcement
proceedings should be completed;

5. Coordinating and sharing with:other governmenta agencws the responsibility for
investigations and prosecutions of cor its, whenever cons1stent wﬂ:h the interests of
justice;

on in the handling and

B.
C.
D

E. “Crediblé”means offering feasonable grounds fer being believed.

F. “Day” means calendar day unless otherwise specifically indicated. If a deadline

falls on a weekend or City holiday, the deadline shall be extended to the next working
day.



G. “Deliver” means transmit by U.S. mail or personal delivery to a person or entity

~ or to an agent authorized to accept delivery on behalf of the person or entity. For
purposes of these Regulations, delivery may be made by leaving copies of the material
with a responsible person at either the residence or place of business of the person or
entity to whom the material is directed. The Commission, the Executive Director or a
respondent receiving material may consent to any other means of delivery, including
delivery by e-mail or fax. In any proceeding, following a determination of probable
cause, the Commission Chair or designated Commissioner or hearing « efﬁcer may order
that delivery of briefs or other materials be accomplished by e—maul

H. “Enforcement action” means an action pursuant to San Franmsco Charter section
C3. 699 13.

L “Exculpatory information” means informati

i 'tending to show thatthe
respondent is not guilty of the alleged violation: ‘ S

J. “Executive Director” means the Executive ‘the Commission or the
Executive Director’s designee. '

1sc0 Campalgn and Govermnental Conduct Code, the-San-Francisco
" = the Political Reform Act of 1974,

> - 3

Government Code sectlon 81000 et seq.; Governiment Code section 1090 et seq.; and
Government Code_ section 3201, et seq.

III. COMPLAINTS
A. Formal Complaints.

1. Any person or entity may file a formal complaint alleging a violation of law.
Formal complaints must be made in writing on a form specifically provided by the
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Commission staff. Formal complaints must include the following information, upon the
complainant’s information and belief:

(a)the name and address of the respondent;
(b)the provision(s) of law allegedly violated;
(c)the facts constituting the alleged violation(s);

(d)the names and addresses of witnesses, if any; and

(e}identification of documents or other evidence whlch may prove the facts
constituting the alleged violation(s), if any.

Any formal complaint not ﬁied
piam it under penalty of t peijury if

2. Formal complaints may be filed anonymou
anonymously must be verified and signed by

the complamant is an entity, the complaint must
perjury by an authorized officer or agent of the enti

3. The Executive Director shallf
the process described in Section IV.

allegmg a violation of law by subrmttmg a complaint ’oy eléphione, in person, or in
. The Executive Director

A. Preliminary Review. The Executive Director must conduct a preliminary review
of each formal complaint. This inquiry may include reviewing relevant documents,
communicating with the complainant, communicating with the respondent, and any other
inquiry to determine whether a full investigation is warranted.

B. Dismissal of Complaint. Based on the ailegations and information contained in a
complaint, and the Executive Director’s preliminary review, the Executive Director may



dismiss the complaint if the allegations do not warrant further action for reasons that may
include, but are not limited to:

1. Credible evidence clearly refutes the allegations.

2. The allegations, if true, do not constitute a violation of law within the
Commission’s jurisdiction. :

3. The complaint contains an expresswn of opinions, rath
allegations.

hanigpecific

4. The allegations contained in the complaint are alteady
already have been resolved, by the Comm1351on o anoiher-
agency. :

nvestigation, or
v.enforcement

If the Executive Director dismisses a complaint under this section, the Executi ;
shall take no further action on the complaint, except that he or she may: 1) inft he
complamant of the Executive Director’s decision; 2) athis or her discretion, isstie a

warning letter to the respondent; or 3) at his or her dxscreuon refer the complaint to
another agency for its appropriate a !

|

The Executive Director shall provide a*
complaint dismissed, including the reas

ecutwe Dzrector determmes that there is reason to believe that
e occurred, the Executive Director shall immediately forward

e Commission whether the District Attorney or City Attorney has
0 pursue an investigation of the complaint.

Attorney shall
initiated or inten

If neither the District Attorney nor City Attorney intends to pursue an investigation, the
Executive Director shall, within 14 days of such notification, inform the complainant in
writing of the action, if any, that he or she has taken or plans to take on the complaint,
together with the reasons for such action or non-action. If the Executive Director has not
informed the complainant of the action that he or she has taken or plans to take on the
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complaint within 14 days, the complainant shall be notified of the reasons for the delay
and shall subsequently receive notification as provided above.

V. CONDUCT OF INVESTIGATIONS

A. Factual Investigation. The Executive Director’s investigation may include, but shall
not be limited to, the interview of the respondent(s) and any witnesses, the deposition of
respondent(s) and/or witnesses, and the review of documentary and other evidence.

B. Subpoenas. During an investigation, the Executive Director may compel by
subpoena the testimony of witnesses and the production of doc
investigation.

V. DETERMINATION THAT THERE IS N ) PROBABLE CAUSE TO
BELIEVE A VIOLATION OF LAW HAS OCCURRED

; violation of law has occurred,
the Executive Director shall inform the Commission of etermination and provide
clear and concise reasons supporting that determination

by the Com_ﬁussxon, and if the Commission decides that there is not reason to believe that
a violation of law may ] have occurred, the Commission shall take no further action on the
complaint other'than '31) inform the complamant and respondent of the Comumission’s
decision; 2) at the Commission’s discretion, issue a warning letter to the respondent; or
3) at the Commission’s discretion, refer the complamt to another agency for its
appropriate action.

D. Commission Decision Not to Calendar. If the Executive Director determines
that there is not probable cause to believe that a violation of law has occurred, and if after
the Executive Director informs the Commission of the determination the Commission
does not calendar the matter for consideration pursuant to section VI(A), the Executive

PO



Director shall take no further action except that he or she may: 1) inform the complainant
and respondent of the Executive Director’s decision; 2) at his or her discretion, issue a
warning letter to the respondent; or 3) at his or her discretion, refer the complaint to
another agency for its appropriate action. '

VII. RECOMMENDATION THAT THERE IS PROBABLE CAUSE TO
BELIEVE A VIOLATION OF LAW HAS OCCURRED

A. Probable Cause Report. When the Executive Director determines there is
probable cause to believe a violation of law has occurred, the Executive Director shall
prepare a written “probable cause report” and schedule a probable-Cause hearing. The
probable cause report shall contain a summary of the laws that the Executive Director
believes the respondent(s) violated and evidence gathered through the'ir
including any exculpatory and mitigating information. In the probable cause report, the
Executive Director may present statements mcludmg hearsay, declatations of
investigators or others relating to the statements of witnesses, or the examination cof s
physical evidence. Unless otherwise permitted by'the Cormmssxon Chair or the "
Commission Chair’s designee for good cause shown, th" probable cause report shall not
exceed 25 pages excluding attachments.

B. Delivery of Probable Caus and Notice of Probable Cause Hearing.

o' dent a copy of the probable cause
report, with written notice of the date, ti -of th probable cause hearing, at
least 45 days in advance of the hearing d

deliver materi p a.11 the respondent must dehver a total of eight copies of the
response to the E ive Director. The Executive Director must then immediately
distribute copies,of the response to the Commission. The respondent must also deliver
one copy of the response to every other respondent named in the probable cause report.

D. Rebuttal . The Executive Director may submit evidence or argument in rebuttal
to a response. If the Executive Director chooses to do so the Executive Director must
deliver the rebuttal to the Commission and each respondent named in the probable cause
report no later than seven days prior to the date of the probable cause hearing. Unless
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otherwise permitted by the Commission Chair or the Commission Chair’s designee for
good cause shown, the rebuttal shall not exceed ten pages excluding attachments.

VIIL PROBABLE CAUSE HEARING: DETERMINATION OF
WHETHER AND HOW TO PROCEED WITH A HEARING ON
THE MERITS

A, General Rules and Procedures.

" B
ion shall sit as a
ion may assign one of

1. Unless otherwise decided by the Commission, the Co
hearing panel to conduct the probable cause hearing. The Coz
its members to conduct the probable cause hearing and su
recommendation to the Commission.

Qfdmanee-—the Thg heanng shall be closed to the pubhc to the extent permxtt
Iaw, unless the reSpondent requests that the probable cause heaxmg be heid in puf

based on the ev1dence that there is a reasona
cormmtted the wolaﬁon

recommen

concludes, ‘
than 45 days after thé assigned member delivers his or her report and recommendation.
2. A deterniination that there is probable cause to believe that a violation of law has

occurred shall be based on the entire record of the proceedings. Fach Commissioner who
participates in the decision shall certify on the record that he or she personally heard or
read the testimony (either in person or by listening to a tape or reading the transcript
prepared by a court reporter) and reviewed the evidence, or otherwise reviewed the entire
record.

EalaN



3. The Commission shall not make a finding of probable cause if it is presented with
clear and convincing evidence that, prior to the alleged violation:

(a) the respondent had requested and obtained a written opinion from the
Commission'

(b) the respondent, in requesting the opinion, disclosed i:rumﬁﬂiy all the material
facts pertinent to the case;

(c) the Commission or its staff issued a formal, written oplmon Wxth whlch both the
District Attorney and City Attorney concurred; and ; :

d each respondent of the
issue a warning letter to the
mplaint to another agency

5. If the Commission determines that there 1s:probabie cause to believe a violation of
law has occurred, the Comrmssmn shall announce its deteﬂmnation in open sesszon The

e to believe : a violation of law has occurred and a
spondent is presumed to be innocent unless and until
roved ina subsequent hearing on the merits,

case, "Ihé"__Comnnssmn may also sit as the hearing panel to hear the case, with an outside
hearing ofﬁ: er presiding, or designate an individual Commissioner or an outside hearing
officer to hear the case _and file a report and recommendation for decision by the

Commission. '

2. The Commission shall provide for resolution of preliminary matters in advance of
the hearing on the merits. Unless otherwise decided by the Commission, the Commission
Chair shall hear and decide preliminary matters pursuant to Section X, subsection B. The
Commission alternatively may designate an individual Commissioner or an outside
hearing officer to hear and decide preliminary matters.
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3. The Commissioner or hearing officer assigned to decide preliminary matters shall
also be authorized to provide for the issuance of subpoenas.

D. Amending Probable Cause Determination.

Before the Executive Director has scheduled the hearing on the merits, or no later than 60
days prior to the date the hearing on the merits is scheduled to commence, the Executive
Director may request that the Commission amend the probable cause determination to
add or amend allegations or charges against the respondent. If the Hxecutive Director
seeks to amend the probable cause determination, the Executive:Director, the
respondent(s) and the Commission shall follow the procedure

orth in Sections VII

of probable cause by the
he accusatwn shall

irecto "sh:all schedule the hearing on the merits, and deliver written

el

¢ and 1ocat1on of the commencement of the hearmg to each
be in substannally the following form:

“You are hereby notified that a hearing will be held
before the Ethics Commission {or name of hearing officer
or assigned Commissioner) at  onthe dayof |,
20, atthehourof __, at (Jocation of ), upon
the charges made in the accusation. You may be present



at the hearing, may, but need not, be represented by
counsel, may present any relevant evidence, and will be
given an opportunity to cross-examine all witnesses
testifying against you. You may request the issuance of
subpoenas to compel the attendance of witnesses and the
production of books, documents or other things by
applying to the Commission on or before (date).”

X. DISCOVERY: HEARING BRIEFS; PRELIMINARY MATTERS.

A. Discovery. The Executive Director and each respond
hearing discovery in accordance with the provisions of Calj
Procedure Act, Government Code, Title 2, Division 3 P

et seq. i

be en‘utied to pre-

B. Resolution of Preliminary and I’rocgdiﬂfaﬁ;l‘ Matters.

1. The Executive Director and any respondent xﬁé,j'rpres’ént preliminary matters,
unrelated to the merits of the accusation, to the assigned Commissioner or hearing officer
designated to hear such matters purstiant to Section VIII, subsection C(2). Preliminary

matters may include, but are not limit the following: i

(a) procedural matters;

Commissioner g officer no later than 25 days prior to the commencement of a
hearing on the . At the same tinie that the request is delivered to the assigned
Commissioner of hearing officer, the requester must deliver copies of the request to the
Executive Director and every other respondent named in the accusation.

3. The request for resolution of preliminary matters may contain legal arguments
and a summary of the facts underlying the request. Unless otherwise permitted by the
assigned Commissioner or hearing officer for good cause shown, the request shall not
exceed 15 pages excluding attachments.

10
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4. The Executive Director or each respondent may submit a written opposition to a
request for resolution of preliminary matters. The opposition must be delivered to the
assigned Commissioner or hearing officer no later than ten days after the date of delivery
of the request. At the same time that the opposition is delivered to the assigned
Commissioner or hearing officer, the party submitting the opposition must deliver copies
of the opposition to the Executive Director and every other respondent named in the
accusation. Unless otherwise permitted by the assigned Commissioner or hearing officer
for good cause shown, the opposition shall not exceed ten pages excluding attachments.

5. The requestor may submit a written reply to an opposition. The reply must be
delivered to the assigned Commissioner or hearing officer no:later than five days after the
date of delivery of the opposition. At the same time that the reply is delivered to the
asszgned Commissioner or hearing officer, the party submitting the repl' must deliver
copies of the reply to the Executive Director and evesy-other respondent named in the
accusation. Unless otherwise permitted by the assigned Comm1ssxoner or heanng Ofﬁcer
for good cause shown, the reply shall not exce o

4 written decision on
five days prior to the

6. The assigned Commissioner or hearing officer
each request for resolution of preliminary matters no lat
commencement of the hearing on the;‘:'mer_its.

7.

reconsideration, by the Commission, 3351gned Comm1351oner orearing officer who will
conduct the hearmg on the merits, of any dec131on made on prehmmary matters. A party

merits. Ife; _ther party ret;uests a written decision, the assigned Commissioner or hearing
officer shall is a wmten decision no later than 20 days after the date of the request.

C. Hearing }}rlefs.

The Executive Director shall, and any respondent may, submit a hearing brief. The brief
shall outline significant legal arguments and list evidence and witnesses to be presented
at the hearing. The brief is not required to list anticipated rebuttal evidence or rebuttal
witnesses. Unless the Commission or outside hearing officer agrees to accept briefs by
email, six copies of the brief shall be delivered to the Commission, assigned
Commissioner, or outside hearing officer no later than 20 days prior to the date the

11



hearing on the merits commences. The Executive Director shall deliver a copy of the
Executive Director’s brief to each respondent named in the accusation. Each respondent
who chooses to submit a brief shall deliver copies of the respondent’s brief to the
Executive Director and to every other respondent named in the accusation.

D. Issuance of Hearing Subpoenas.

documents at the hearing on the merits. Requests for the issuance of subpoenas should be
delivered no later than 20 days prior to the commencement of the heéaring on the merits.

following information: a specific description of the documents sought; an e
why the documents are necessary for the resolutlon of the complaint; and the
address of the witness who has possession or control of the documents. Subpoenas may
be issued upon approval of the Commission or the Comnussmner or hearing officer

designated by Section VIII, subsection C(2).

XL  DISCOVERY OF EXCULPATORY INFORMATION AND
DISMISSAL OF COMPLAINT PRIOR-TO HEARIN G ON
THE MERITS
A.  Discovery of Exculpatory Inform the delivery of the probable

e accusatlon the Executive Director
of this information.

information w1th respect to any “charge listed
shalk notify the Commission and 1he responden:

Aﬁerfa etermination of probable cause and before
the Executlve Director may recommend that the Commission
-The Execu’uve Director may make such a recommendation based
’ d1scovery of exculpatory information or other good cause. In
has not done so already, the Executive Director is not

ion and the Commission need not hold a hearing on the

Director shall present the dismissal recommendation and the reasons for the
recommendation to the Commission in a public memorandum. Thereafter, any two or
more members of the Commission may cause the complaint to be calendared for
consideration by the full Commission in open session at the next Commission meeting
occurring no sooner than ten days from the date the Executive Director informs the
Commission of the Executive Director’s recommendation. A Commissioner’s request
that a complaint be calendared must be received by the Executive Director no fewer than

12
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‘:‘of the evidence, tha

five days prior to the date of the meeting, so that the Executive Director may comply with ‘
the applicable notice and agenda requirements. If two or more members of the (
Commission do not cause the complaint to be calendared, or if in open session a majority

of the Commission does not vote to override the dismissal recommendation, the

Commission shall take no further action on the complaint except: 1) inform the

complainant and each respondent of the Commission’s decision; 2) at the Commission’s

discretion, issue a warning letter to the respondent; or 3) at the Commission’s discretion,

refer the complaint to another agency for it appropriate action.

D. Dismissal or Removal of Specific Charges. After a de mination of probable
cause and before a hearing on the merits, the Executive Direg decide not to

violation after a hearing on the merits.

XIl. HEARING ON THE MERITS

A. General Rules and Procediites.

I. Public Hearing

ded that either the Executive /
n, assigned Commissioner .

The hearing on the merits shall be open toithe public, p
Director or the respondent(s) may request
or hearing officer exclude any mtnesses

2. Standard of Pr of

The Commission may de ermine that'a respondent has committed a violation of law only
ifa person of ordmary caution and prudence would conclude, based on a preponderance
respondent has committed the violation.

All ev1den admissible in an administrative proceeding governed by the California
Administrativ ocedure Act shall be admissible in a hearing on the merits. The
Executive Director and each respondent shall have the right to call and examine
witnesses under oa h or affirmation, to introduce exhibits, to cross-examine and impeach
witnesses, and to rebut any evidence presented.

4. Exhibits

Where both parties stipulate to the admissibility of an exhibit, the parties shall so advise
the Commission in advance of the hearing. For all other exhibits, each party may move
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to admit a particular exhibit at the hearing, and the other party shall have an opportunity
to object prior to the ruling on the admission.

5. Witnesses
Witnesses shall be examined by the parties as follows: direct examination, cross-

examination, re-direct. After the parties have concluded their examination of a witness,
Commissioners shall have an opportunity to pose questions to the wit

6. Oral Argument

argument. The Commission, assigned Commissioner.
the appropriate length for the arguments.
B. Finding of Violation.

If the Commission as a whole conducts the hearing on the ferits, ‘the Commissidii shall

determine, no later than 45 days after the date the hearing is.concluded, whether the
ion ass1gns one of i its

shall determme, no late
delivered, whether the'r

dmgs Each Commissioner who
ecord that he or she personally heard the

respondeni(s) tb

{(a) cease and desist the violation;

(b) file any reports, statements or other documents or information required by law;
and/or

(c) pay a monetary penalty to the general fund of the City in an amount permitted
under the law that the Commission finds the respondent has violated, or, if the law
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does not specify the amount of the monetary penalty, in an amount up to five 4
thousand dollars ($5,000) for each violation, or three times the amount which the (
respondent failed to report properly or unlawfully contributed, expended, gave or '
received, whichever is greater.

2. When deciding on an order and penalties, the Commission shall consider all the
relevant circumstances surrounding the case, including but not limited to:

.

(a) the severity of the violation;
(b) the presence or absence of any intention to conceal, ‘ ;01 mislead;

(c) whether the violation was deliberate, negiigent or madvertent

(d) whether the violation was an isolated mmdent or part of a pattern;
() whether the respondent has a prior record of v1olat10ns of law; and

(f) the degree to which the respondent cooperated'.iés'(im tﬁe ilwestigation and’
demonstrated a willingness to remedy any violations: - :

3. Unless otherwise ordered by t ission, any pen lties imposed by the

ent within 90 days of the Commission’s

.

Once a complaintisfiled, no Commissioner or staff member shall engage in oral or
written communications outside of a Commission meeting, interview or settlement
conference regarding the merits of an enforcement action with the respondent or
complainant or any person communicating on behalf of the respondent or complainant
unless the communication is necessary for the conduct of the investigation or
enforcement action.
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B. Access to Compiaints and Relafed Documents and Deliberations.

Ffaﬁeisee—Sﬂﬁshiﬁe—Qfé%namewﬂe Nﬂ complami response thereto mvestlgative ﬁle or
information contained therein, or Commissioner and staff deliberations about complaints
shall be disclosed except as necessary to the conduct of an investigation, prior to a
probable cause determination.

response, and
at the probable cause
emoranda, created

2. After a determination of probable cause, the probable repo
the rebuital shall be confidential, unless the respondent requested:
hearing be public. All investigative documents, including not;

the respondem:(s) if the Executive Director determines that disclosure is n
conduct of the investigation. All investigative documents, including notes ar.
memoranda, created by the Executive Director: and his or her staff afier the prob
cause determination shall be confidential, except for the accusation, until any suc}
documents are either delivered to the Commission or respondent(s) introduced as

evidence or an exhibit, or distributed for public consumptlon such as an agenda or press

subsection A, except at a public meetmg of the Commission, Commissioners are
prohibite .Pnor toa ﬁnal determination on the merits of a complaint, from engaging in
oral or written communications regarding the merits of a complaint or enforcement action

with any person or entlty unless the communication is necessary for the conduct of the
investigation or enforcement action. After a final determination on the merits of a
complaint, Commissioners may discuss matters in the public record.

C. QOaths and Affirmations.

The Commission, and individual Commissioners and hearing officers assigned to conduct
hearings, may administer oaths and affirmations.
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D. - Selection of Designee by the Executive Director.

Whenever the Executive Director designates an individual other than a member of the
Commission staff to perform a duty arising from the Charter or these Regulations, the
Executive Director shall notify the Commission of the designation no later than the next
business day. :

E. Powers and Duties of Hearing Officers.

1. Unless otherwise provided, whenever the Commission assigns an individual
Commissioner or hearing officer to hear any matter under these Regula’uons, the assigned
Commissioner or hearing officer shall have the same authonty, and be subject to the
same restrictions, as the Commission. %

2. When an md1v1dual Commissioner or a hearing ofﬁcer is assigned tohear and
decide prehmmary matters in advance of a he n the mierits, he or she shall make an
y Commissmn upon

request by the Executlve Director or a respondent, p
Section X, subsection B(7).

ivered to the Coni'mission, EXebutive Director, and each
s after the date the hearing is concluded. Thereafter, the
the matter for consideration at the next Commission

er the date the report and recommendation is delivered to

Executive Direct
meeting not less th
the Commission.

fficer shall rule on procedural matters and on the
nly, and shall have no role in the decision on the

an action or proceedmg for administrative penaltles is brought or commenced by the
Executive Director on the date the Executive Director delivers the probable cause report.

2. If there is no statute of limitations for violations of the law allegedly violated, the
probable cause report must be delivered within four years of the'date of events which
form the basis of the complaint, or the date that the events constituting the basis of the
complaint were discovered by the Ethics Commission, whichever is later.
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. Extensions of Time and Continuances.

Whenever the Executive Director, a respondent, or a witness is required to complete an
act or produce materials pursuant to these Regulations, that party may request an
extension of time. Requests for extensions of time may be made to the Commission
Chair or the Commission Chair’s designee. The requester must deliver the request to the
Commission Chair or designee and provide a copy of the request to all other parties no
later than ten business days before the deadline to complete an act or produce materials.

Commissioner or hearing officer assigned to hold the hearing, and provide a co e
request to all other parties no later than ten business days before the date of the ng.
The Commission Chair or the individual Commissioner or hearing officer assigiied to
hold the hearing shall have the discretion to consider uﬁti,ﬁiely requests.

should be tak
initiating its
allegations and f 1S,

L Recordings and Transcripts.

Every probable cause hearing and hearing on the merits shall be tape-recorded. Where
the Commission assigns a Commissioner to conduct a probable cause hearing, and where
the Commission assigns a Commissioner or hearing officer to conduct a hearing on the
merits, the hearing shall also be recorded stenographically. The Commission shall retain
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the tapes until the opportumty for legal challenge has been exhausted. Copxes of a tape _
shall be available to the respondent upon request. : (

J. Place of Delivery.

1. Whenever these Regulations require delivery to the Commission, its members, or
the Executive Director, delivery shall be effected at the Commission office.

2. Whenever these regulations require delivery to a respondent ,,,,,

committee, delivery shall be effective and sufficient if made by mall personal
delivery or any other means of delivery agreed upon by the p
subsection E, to:

a. If the respondent is a City employee, | to the address listed
(Controliler/ Payroli) as the employee's current address.

b. If the respondent is a former Clty employee to 'the address hsted with the
City's retirement system. ¢

c. If the respondent is a current or former candidate or committee registered
with the Ethics Commission, to the addres provided to the Ethi" Commission by that
candidate or committee.

d. If subsections (a) through (c) are not appho_'\'_b};e;;‘ to an address reasonably /

calculated to give noti and reach the respondent

It i is the Tespons ty of C1 : mployees or candldates or coxmmttees who ﬁle reports

Whenever-these Regulations i impose a page limitation, a “page” means one side of an 8%
inch by 11 in¢ age, \ with margins of at least one inch at the left, right, top and bottom of
the page, typewritt and double-spaced in no smaller than 12 point type. Each page and
any attachments s'_ il be consecutively numbered.

L. Public Summary of Dismissed Complaints.
Notwithstanding any other provision of these regulations, the Executive Director may

provide a public summary of dismissed complaints. Such summary may include, but
need not be limited to, a generic description of each dismissed complaint and a summary
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of the reasons for dismissal, provided that such information shall comply with the
confidentiality requirements of the Charter.

M.  Conclusion of Hearing on the Merits.

For the purposes of these Regulations, a hearing on the merits concludes on the last date
on which the Commission hears argument or testimony in the proceeding.

XIV. STIPULATED ORDERS

Commission;

(2) the respondent k;xowingly and voluntarily waives . and all procedural rights

under the law and these Regulations;

(3) the respondent understands and acknowledges that the stipu auon is not binding
on any other law enforcement agency, and does not preclude ‘the Commission or its
staff from referring the matter to, cooperatmg ‘with, or assisting any other
government agengy regard to the matter or any other matter related to it;

proposed stipulation and a full
¢ Commission becomes necessary, no member of the
ed because of prior consideration of the stipulation.

Comm1s31on'shalizbe disq

The stipulated order shall:set forth the pertinent facts and may include an
agreement as to anythmg that could be ordered by the Commission under its authority
pursuant to arter sectwn C3.699-13.

C. Once the E; imve Director enters into a stipulated agreement with a respondent,
the Executive Director shall inform the Commission of this stipulation. Thereafter, any
two or more members of the Commission may cause the stipulation to be calendared for
consideration by the full Commission in a closed session at the next Commission meeting
occurring no sooner than ten days from the date the Executive Director informs the
Commission of the stipulated agreement. If there is a vacancy on the Commission or if a
member must recuse himself or herself from consideration of the stipulated order, one
member of the Commission may cause the stipulation to be calendared. Commissioners’
requests that a stipulated agreement be calendared for consideration by the full

20

63



64

Commission must be received by the Executive Director no fewer than five days prior fo
the date of the meeting, so that the Executive Director may comply with the applicable
notice and agenda requirements.

D. Stipulated orders must be approved by the Commission and, upon approval, must
be announced publicly. The stipulated order shall have the full force of an order of the
Commission.

XV. SEVERABHITY

If any provision of these Reguiatiens, or the application there v person or

thereby.

S \Enforcement\lnvestigations. Enforcement. Regulations\Sunshine, August. 2010\Regulatlons Non.Sunshine Complaints.Proposed.Aug
ust.12.2010.doc
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MEMORANDUM #1 TO SOTF MEMBERS:
August 29, 2010

RE:  Ethics Commission’s proposed “Regulations for Complaints Alleging Violations of the
Sunshine Ordinance™.

Before your July 27, 2010 SOTF Meeting, I forwarded to you, among other documents, a copy
‘of my June 10, 2010 Memorandum to the Ethics Commissioners and Mr. St. Croix, its Executive
Director with comments on the staff’s June 7, 2010 Memorandum. At the June 14, 2010 Ethics
Commission meeting some of the points raised in that Memorandum were discussed. The Ethics
staff has moved forward with a set of proposed regulations dealing with sunshine matters
brought to the Commission. My second Memorandum of this date has my comments on those
proposed Regulations. However, to give you some flavor of how the staff viewed my earlier
comments when preparing the proposed Regulations, here is the scorecard:

What the Regulations Cannot Include:

“(1)  The Regulations cannot include any provisions for investigations nor to keep
“confidential” any records relating to open government matters: Under Appendix Section
C3.699-13, subdivision (a), the Commission’s investigative power and ability to keep
records confidential extends only to “...alleged violations of this charter and City
ordinances relating to campaign finance, lobbying, conflicts of interest and governmental
ethics.” No reference to alleged violations of open government laws,

The proposed Regulations are replete with provisions for investigations and maintaining
confidentiality of investigations.

“(2)  The Regulations cannot delegate any authority or power to the Executive Director
to do anything more than administer those Regulations because the Commission is acting
solely in a judicial capacity with respect to open government matters brought before i,
whether (a) enforcing SOTF referrals, (b) finding facts and hearing complaints for
“willful violations” or other violations or (¢) conducting a “trial” of an official or other
public officer found to have committed official misconduct.”

The Executive Director is the de facto “prosecutor” on complaints filed with the
Commission and had given broad authority to investigate, report to the Commission on
his findings and legal conclusions and make recommendations to the Commission, which
if become final unless, within five days from the receipt of the report, at least two
Commissioners ask that it be scheduled for a hearing. '

“(3)  Staff proposes a policy directive that ... respondent will have the burden of proof
to show that he or she did not violate the Ordinance” because the SOTF has already
found the violation. The Regulations cannot include any provisions that would authorize
the Commission to review, reject, deny or refuse to accept any SOTF finding or
conclusion in any referred enforcement case.”



The Commissioners approved this directive by a 3 to 2 vote, but agreed to revisit the
issue once they had the SOTF’s comments on it.

“(4) The Regulations cannot include any provisions dealing with SOTF findings of
official misconduct under §67.34 (first sentence); those findings must be governed by a
separate set of generic rules that apply whenever there is a finding of “official
misconduct” which falls within Ethics’ jurisdiction as provided in §15.05(e) of the City
Charter.” :

There are no provisions in the proposed Regulations dealing with “official misconduct”
findings by the SOTE,

What the Regulations Should Include.

“(1)  For SOTF enforcement referrals of its non-complied with Orders, provisions for a
summary “show cause” proceeding shortly after the referral is received by the
Commission. Advice from the City Attorney’s Office cannot be given as reason for rion-
compliance.

The regulations adopt the “tentative” decision to shift the burden of proof to the
respondent. ‘

“(2) For complaints filed initially with the Commission pursuant to Sunshine
Ordinance §67.34 for “willful violations” or for other violations pursuant to § 67.35(d),
the parties before the Commission would be the complainant and the respondent
department/official/agency.”

As noted, the Executive Director is the de facto “prosecutor” on complaints filed with the
Commission The complainant has no role and is not even allowed to speak on the merits
at any hearing, assuming the matter gets that far.

“(3)  The Regulations dealing with SOTF enforcement referrals and complaints filed
directly with the Commission must provide that the entire process is open and all records
are fully disclosable.”

As noted, the proposed Regulations maintain the confidentiality of investigations/ staff
notes until the case is disposed of.

Other Comments.

“(1)  The whole purpose of an individual member of the public seeking administrative
relief to gain access to public records or to correct meetings violations is to make it
quicker, cheaper, easier and more efficient than litigation. For that reason, the
Regulations must make the process simple, efficient, and easy for the complainant and
not require a lawyer’s assistance.”



The Regulations are quite the opposite, to the point that even a lawyer who has not
regularly appeared before an administrative body would have to spend considerable time
dealing with the “rules” set up for the hearings.

“(2)  The SOTF cannot be a party to any proceedings before the Commission. It has no
authority to do so and its doing so would change the character of that proceeding. The
fight is and always will be between the original complainant (the real party in interest)
who seeks the records and the respondent department, agency or official...”

The SOTF is not a party under the proposed Regulations and has no role to play before
the Commission on its referrals. The fight is between the original complainant and the
respondent.



MEMORANDUM #2 TO SOTF MEMBERS:
August 29, 2010

RE:  FEthics Commission’s proposed “Regulations for Complaints Alleging Violations of the
Sunshine Ordinance”. :

Ethics staff issued the proposed Regulations, and a covering Memorandum {o the Ethics
Commissioners and the SOTF Members, on August 17, 2010. As stated in that Memorandum,
“These proposals have been forwarded to the Task Force for its review and comments. The
Commission will not consider the draft proposals until after the Task Force has had a chance to
discuss and/or take action on them.”

Rather than commenting on each of the sections in the proposed Regulations or the covering
Memorandum, what follows is a look at what the Ethics staff proposes from a somewhat broader
perspective.

(1)  Inits covering Memorandum the Ethics staff describes the three decision points adopted
at the Commission’s June 14, 2010 meeting. Those decisions, while made to assist the staff in
redrafting the Regulations, were not final. At that meeting the Commissioners discussed whether
to adopt these points or wait until the Commission had the SOTF’s comments. The chair stated
and it was understood that these decisions would be revisited once they had the SOTF comments.
Accordingly, the SOTF should feel free to take issue with any part of the Regulations based on
those “decisions.”

(2) Staff limits the scope of the Regulations to “complaints” filed directly with the
Commission and to SOTF referrals. The Regulations do not cover SOTF referred findings of
“official misconduct.” However, the Commission’s jurisdiction to hear “complaints” should be
limnited to complaints for “willful violations” per Sunshine Ordinance §67.34. The main issue is
whether the enforcement provision in §67.35(d) gives it jurisdiction over complaints that allege a
“simple” violation. In addition, there should be a separate set of regulations governing the
handling of SOTF “official misconduct” findings, as those findings can come from other sources
under the Charter and must satisfy serious due process requirements.

(3)  Most of the Regulations deal with the “complaints” filed directly with the Commission
and sets out he whole procedure authorizing the Executive Director’s investigation, reporting and
participation in any hearings on those complaints, effectively establishing the ED as the
“prosecutor” and turning the complainants into bystanders. For example, at the hearing on a
complaint, the Executive Director appears and speaks in support of the complaint, the respondent
on its own behalf and “no other live testimony is permitted”. (Regs §V.A.1.b.) Moreover, the
procedure is cumbersome, very lengthy, formal and skewed to favor respondents - who, for
example, can rebut the ED’s reports.

The position of the SOTF should be that the Regulations cannot delegate any authority or power
to the Executive Director to do anything more than administer the Regulations because the



Commission is acting solely in a judicial capacity with respect to open government matters
brought before it. Its process and hearing should mimic that of the SOTF. The two parties before
the Commission must be the original complainant (as the real party in interest) and the
Respondent.

The Staff’s explanation of how it addresses the non-role of the complainant is almost
embarrassing: :

“Although the Complainant will not have a formal role in the hearing, providing
the Complainant with a copy of the written report serves two important purposes:
a) it proactively allows the Complainant to learn what the Commission staff has
done with his or her complaint ~ the report is a public document and providing it
to the Complainant addresses past criticism from the Task Force and members of
the public that the Commission’s handing of Sunshine complaints is done without
public scrutiny; ...”

(4)  Even though the Commission has no power to investigate or keep confidential any
records in open government cases under Charter Appendix Section C3.699-13, subdivision (a),
the Regulations give investigative power to the Executive Director and keep the investigative
work confidential until case is finally disposed of. (Regs §§IV.A, and VL.B), although § V.B.
requires disclosure as “required by the... Sunshine Ordinance “ but not “internal notes taken by
the ED or the staff”. Thus, if is not clear whether the investigative {iles can be kept confidential
while the case is pending. Since the Commission’s specific authority is derived from the charter,
it cannot expand the specific charter provisions that limit its authority. Moreover, there is no
justification to “exempt” from disclosure any public records concerning the Commission’s
handling of open government matters, given that the records in a SOTF or in any superior court
proceeding -- the other ways a person can seek remedial action to obtain a public record -- do not
exempt any records (other than the record in dispute) from disclosure.

(5)  Moreover, the hearing procedure itself is daunting for the “original Complainant in the
SOTF referral case”, who not only has to prove his case all over again, but will need a lawyer to
help him. This is what staff says:

“If the hearing concerns a Task Force referral, the real party in interest, the original
Complainant, will be given an opportunity to speak before the Commission, as will the
Respondent. No other live testimony will be permitted. The Task Force, which has
already heard the matter, does not play a role in the Comumnission’s hearing. Its members
may, if they wish, speak only during public comment at the hearing.”

Add to that:

“All evidence admissible in an administrative proceeding governed by the California

- Administrative Procedure Act shall be admissible in the hearing. The Executive Director
or the original Complainant (for Task Force referrals) and each Respondent and shall
have the right to introduce exhibits and to rebut any evidence presented.” (§V.A.4.)

“Where the Executive Director or the original Complainant (for Task Force referrals) and
the Respondent stipulate to the admissibility of an exhibit, they shall so advise the



Commission in advance of the hearing. For all other exhibits, either the Executive
Director or the original Complainant (for Task Force referrals) or the Respondent may
move to admit a particular exhibit at the hearing, and the non-moving party shall have an
opportunity to object prior to the Commission ruling on the admission.” (§V.A.5.)

- “At the hearing, the Executive Director or original Complainant (for Task Force referrals)
and each Respondent shall be allowed oral argument. The Commission, assigned
Commissioner, or hearing officer shall determine the appropriate length for the
arguments.” (V.A.6.)

(6)  Another serious hurdle for the complainant filing directly with the Commission is found
in the second paragraph of §V.D. and described in the staff Memorandum [item #6, page 7].
That section creates “an absolute defense against an alleged violation of the Ordinance™ if the
Commission finds that if any of the confidentiality provisions of the Charter is applicable,
including Appendix C, section C3.699-13, and Appendix F, sections F1.107, F1.110, and F1.111,
unless such Charter provision conflicts with an express non-confidentiality provision in the
CPRA or the Brown Act.

The vice of this absolute defense is that it ignores the Sunshine Ordinance provisions that limit or
eliminate certain “confidentiality” exemptions in the CPRA and the Brown Act. It is ironic that
. these Regulations intended to provide relief to complainants who file under the Sunshine
Ordinance are denied the full benefit of that law, Moreover, to what extent does this absolute
defense undercut an Order issued by the SOTF that relies on a provision in the Ordinance that
eliminates or limits the confidentiality exemption to find the violation. This absolute defense can
also be construed as a rule that limits the scope of the CRPA as expanded by the Sunshine
Ordinance and thus must past Prop 59°s requirement that a rule “... adopted that limits the
right of access shall be adopted with findings demonstrating the interest protected by the
limitation and the need for protecting that interest. All proceedings before the SOTF and
a court asked to force the disclosure of a public record are open, so Ethics has no
justification for doing it here.

Finally, the Commission’s bylaws require it to “... comply with all applicable laws, including,
but not limited to, the San Francisco Charter, San Francisco Sunshine Ordinance (Administrative
Code sections 67.01 et seq.), ...” That compliance would certainly include all its proceedings
dealing with violations of the Ordinance.

(7)  Itis not clear why no “testimony” is permitted at the hearing on the merits of a complaint
or an SOTF referral other than of the complainant and the respondent. Only public comment is
allowed in the case of a SOTF Referral and, although not stated, in the case of a complaint filed
directly with the Commission. (§V.A.1.)

(8)  With respect to SOTF referrals, based on the Commission’s tentative decision at ifs June
2010 meeting, the Regulations provide “... respondent will have the burden of proof to show that
he or she did not violate the Ordinance” because the SOTF has already found the violation,
(§V.A.3.). As staff explains: “... In such cases, the assumption is that the Respondent violated
the Ordinance. Respondent must refute or rebut the evidence relied on by the Task Force to



show that he or she did not violate the Ordinance.” At the June 10 2010 meeting, the public
comment unanimously opposed this standard and the Commissioners voted 3 to 2 to accept it, so
the issue will definitely be revisited when these proposed Regs are before the Commission. The
opposing view {and the correct one) is that the Regulations cannot include any provisions that
would aunthorize the Commission to review or refuse to accept any SOTF finding or legal
conclusion in any referred enforcement case; in effect, tore-litigate it. The law is clear that its
role is to “enforce” the non-complied with Orders of the SOTF. The SOTF is a duly constituted
body, with equal or higher authority to that of the Ethics Commission, with respect fo matters
brought before it, which was given the express power under the Sunshine Ordinance to issue
those Orders, based on its findings, the underlying facts, its legal conclusions and its
determinations.

(9) Since the Regulations® “burden of proof” shifting for enforcement of SOTF Orders is
unacceptable, another procedure should be presented to the Commission as an alternative. That
question came up at the June 2010 meeting. The proceeding could be either:

One similar to a penalty phase hearing, at which the respondent tries to make a case why
there should be no or only a limited penalty imposed, as, for example, the respondent has
since turned over the records and offered to reimburse the requestor for the time spent
and any costs incurred, including lawyers’ fees, in obtaining the records; or

One, a “limited show cause” hearing in which the respondent will be penalized for failure
to comply with the Order, unless the respondent can show it has a legally supportable
basis for non-compliance not presented to the SOTF. The failure to comply was willful -
intentional - so the assertion that it was not willful/intentional as a ground for dismissal is
unsupportable; nor would reliance on the City Attorney’s advice not to comply, whether
oral or written, is not a basis for dismissal as the City Attorney cannot “trump” the
SOTF’s determination nor may the CA assist a respondent in denying the pubic access to
a public recorder, per §67.21(i).

Whichever is chosen, the goal of a swift effective proceeding would be met and the
consequences known, as both the time table for a complete resolution within a period of say, 30
days, after the referral, and the penalties should be spelled out in the Regulations.

(10  Section V.C.2.(c) is troublesome because it allows the respondent whose alleged
violation is “willful” to use the fact that he or she “consulted with counsel prior to committing
the alleged violation” as a mitigating factor. History has shown that invariably the respondent
who does not want to disclose a particular public record will ask the City Attorney whether it
must be disclosed and, almost invariably, when the answer is “no”, the record is not disclosed.
This provision, while not an absolute “get out of jail free” card, is close to it. It is particularly a
problem because it probably violates the non-assistance provision in §67.21(i) of the Sunshine
Ordinance. ' '



