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 Deputy City Attorney 

DATE: March 4, 2011 

RE: Complaint 11003: Matt Smith v. District Attorney's Office 
 

Background 

 Complainant Matt Smith alleges that the District Attorneys' Office ("DA") violated the 
Ordinance by failing to provide "Archdiocese of San Francisco files detailing allegations, and 
responses to allegations, of clergy abuse, reaching as far back as 75 years" in response to his 
April 19, 2010 public records request.  

Complaint 

On February 15, 2011, Complainant filed a complaint with the Task Force alleging public 
records violations under Ordinance section 67.26. It appears that the same complaint was earlier 
made to the Task Force on June 21 and July 16, 2010, but it is unclear what happened to those 
earlier complaints. 

Discussion and Analysis 

 The DA is a policy body and a department under the Ordinance. The Task Force 
therefore generally has jurisdiction to hear a complaint against the Department.  

The California Court of Appeals, however, has held that the exact type of investigative 
files sought be complainant are not subject to disclosure under the Sunshine Ordinance because 
that law is pre-empted by Penal Code section 25303. Section 25303 prohibits a county Board of 
Supervisors from "obstruct[ing] the investigative and prosecutorial function of the district 
attorney of a county." Rivero v. Superior Court (1997) 54 Cal.App.4th 1048, 1056-1057.

1
 The 

Rivero court held that requiring a DA to disclose criminal investigative files would violate 
Section 25303 and thus the Ordinance must give way to the superior state law. In the face of this 
state law pre-emption, the Task Force lacks jurisdiction to hear a complaint of a violation of the 
Ordinance. 

 
 

                                                 
1
 See also Haynie v. Superior Court (2001) 26 Cal.4th 1061, 1065; Rackauckas v. Superior Court 

(2002) 104 Cal.App.4th 169 , 104 Cal.App.4th 175, both of which uphold the principle that the 
investigative exemption of the Public Records Act survives the conclusion of the investigation 
itself. 
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MEMORANDUM 

March 17, 2011 

 

MATT SMITH  v. SAN FRANCISCO DISTRICT ATTORNEY (11003) 

 

COMPLAINT 

 

THE COMPLAINANT ALLEGES THE FOLLOWING:  

Complainant Matt Smith alleges that the District Attorneys' Office ("DA") violated the 

Ordinance by failing to provide "Archdiocese of San Francisco files detailing allegations, and 

responses to allegations, of clergy abuse, reaching as far back as 75 years" in response to his 

April 19, 2010 public records request.  

COMPLAINANT FILES COMPLAINT: 

  
 On February 15, 2011, Smith filed a complaint with the Task Force alleging public 
records violations under Ordinance section 67.26. It appears that the same complaint was earlier 
made to the Task Force on June 21 and July 16, 2010, but it is unclear from the record before me 
what happened to those earlier complaints. 

JURISDICTION 

 The DA is a policy body and a department under the Ordinance. The Task Force 
therefore generally has jurisdiction to hear a complaint against the Department.  
 
 The California Court of Appeals, however, has held that the exact type of investigative 
files sought be complainant are not subject to disclosure under the Sunshine Ordinance because 
that law is pre-empted by Penal Code section 25303. Section 25303 prohibits a county Board of 
Supervisors from "obstruct[ing] the investigative and prosecutorial function of the district 
attorney of a county." Rivero v. Superior Court (1997) 54 Cal.App.4th 1048, 1056-1057. The 
Rivero court held that requiring a DA to disclose criminal investigative files would violate 
Section 25303 and thus the Ordinance must give way to the superior state law. In the face of this 
state law pre-emption, I have advised that the Task Force lacks jurisdiction to hear a complaint 
of a violation of the Ordinance. 
 
 The Complaint Committee found jurisdiction to exist at its meeting on this complaint. 
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APPLICABLE STATUTORY SECTION(S): 

 

Section 67 of the San Francisco Administrative Code: 

 Section 67.21 deals with responses to a public records request and the format of requests 

and of responsive documents. 

 Section 67.26 deals with withholding of records. 

 Section 67.27 deals with written justification for withholding of records. 

 

Section 6250 et seq. of the Cal. Gov't Code (Public Records Act) 

 Section 6254(f) deals with records of a criminal investigation that are exempt from 

disclosure  

 

Section 23000 et seq. of the Cal. Gov't Code (Governments of Counties) 

 Section 25303 deals with supervisory powers and responsibilities of a county Board of 

Supervisors, and limits on those powers. 

 

 

APPLICABLE CASE LAW: 

 Rivero v. Superior Court (1997) 54 Cal.App.4th 1048, 1056-1057 (Sunshine Ordinance 

provisions requiring a DA to disclose criminal investigative files violate Calif. Gov't. Code 

section 25303, and interfere with the state functions of the DA's office under the California 

Constitution. Thus, the Ordinance must give way to the superior state law.) 

 Haynie v. Superior Court (2001) 26 Cal.4th 1061, 1065 (the exemption from disclosure 

under the Public Records Act for documents related to a criminal investigation survives the 

conclusion of the investigation itself). 

 Rackauckas v. Superior Court (2002) 104 Cal.App.4th 169, 175 (the exemption from 

disclosure under the Public Records Act for documents related to a criminal investigation 

survives the conclusion of the investigation itself).  

 Williams v. Superior Court (1993) 5 Cal.4th 337, 355 (California Supreme Court held that 

the exemption from disclosure under the Public Records Act for documents related to a 

criminal investigation survives the conclusion of the investigation itself). 

 

ISSUES TO BE DETERMINED 

 

 Uncontested Facts:  On April 19, 2010, complainant requested the following records 

from DA Chief Administrator Paul Henderson by email: "all records associated with 

investigation(s) into allegations of sexual abuse of Father Greg Ingels. Additionally, I wish to 

review records received by the [DA] from the Archdiocese of San Francisco pertaining to 

allegations of sexual abuse by priests."  
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 On April 21, 2010,  Paul Henderson responded by email on behalf of the DA that the 

records requested were a part of the DA's investigative files and thus were exempt from 

disclosure under the Public Records Act or the Sunshine Ordinance. Mr. Henderson further 

responded that all DA investigative records are maintained as confidential, even after the 

investigation has been concluded. Mr. Henderson concluded by citing to decisions of the 

California Court of Appeals and California Supreme Court holding that the Sunshine Ordinance 

cannot require a DA to turn over investigative files and that the exemption in question survives 

the termination of the investigation itself. Based on this explanation, the DA declined to produce 

any of the requested records.  

 

 

LEGAL ISSUES/LEGAL DETERMINATIONS: 

 Do the provisions of the Sunshine Ordinance apply to investigative records of a DA's 

office, or does Gov't Code section 25303 preempt it with regard to such records? 

 If the Sunshine Ordinance applies to such records, did the DA's response to the records 

request comply with the requirement that withholding by minimized? 

 If the Sunshine Ordinance applies to such records, did the DA comply with the 

requirement that withholding of records be justified in writing by reference to a specific 

exemption of the PRA? 

 Did the DA's response comply with the requirements of PRA section 6253(a) that any 

reasonably segregable portion of a record be provided after deleting exempt portions of 

the record? Or are all portions of investigative records exempt from disclosure? 

 

 

CONCLUSION 

 

THE TASK FORCE FINDS THE FOLLOWING FACTS TO BE TRUE: 

 

 

 

 

THE TASK FORCE FINDS THE ALLEGED VIOLATIONS TO BE TRUE OR NOT TRUE. 
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ATTACHED STATUTORY SECTIONS FROM CHAPTER 67 OF THE SAN        

FRANCISCO ADMINISTRATIVE CODE (THE SUNSHINE ORDINANCE) UNLESS 

OTHERWISE SPECIFIED 

 

SEC. 67.21. PROCESS FOR GAINING ACCESS TO PUBLIC RECORDS; 

ADMINISTRATIVE APPEALS. 

(b) A custodian of a public record shall, as soon as possible and within ten days following receipt 

of a request for inspection or copy of a public record, comply with such request. Such request 

may be delivered to the office of the custodian by the requester orally or in writing by fax, postal 

delivery, or e-mail. If the custodian believes the record or information requested is not a public 

record or is exempt, the custodian shall justify withholding any record by demonstrating, in 

writing as soon as possible and within ten days following receipt of a request, that the record in 

question is exempt under express provisions of this ordinance. 

.  .  . 

 

SEC. 67.26. WITHHOLDING KEPT TO A MINIMUM. 

No record shall be withheld from disclosure in its entirety unless all information contained in it is 

exempt from disclosure under express provisions of the California Public Records Act or of 

some other statute. Information that is exempt from disclosure shall be masked, deleted or 

otherwise segregated in order that the nonexempt portion of a requested record may be released, 

and keyed by footnote or other clear reference to the appropriate justification for withholding 

required by section 67.27 of this article. This work shall be done personally by the attorney or 

other staff member conducting the exemption review. The work of responding to a public-

records request and preparing documents for disclosure shall be considered part of the regular 

work duties of any city employee, and no fee shall be charged to the requester to cover the 

personnel costs of responding to a records request.  

 

SEC. 67.27. JUSTIFICATION OF WITHHOLDING. 

Any withholding of information shall be justified, in writing, as follows: 

(a) A withholding under a specific permissive exemption in the California Public Records Act, or 

elsewhere, which permissive exemption is not forbidden to be asserted by this ordinance, shall 

cite that authority. 

(b) A withholding on the basis that disclosure is prohibited by law shall cite the specific statutory 

authority in the Public Records Act or elsewhere. 

(c) A withholding on the basis that disclosure would incur civil or criminal liability shall cite any 

specific statutory or case law, or any other public agency’s litigation experience, supporting that 

position. 

(d) When a record being requested contains information, most of which is exempt from 

disclosure under the California Public Records Act and this Article, the custodian shall inform 

the requester of the nature and extent of the nonexempt information and suggest alternative 

sources for the information requested, if available.  
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CAL. PUBLIC RECORDS ACT (GOVT. CODE §§ 6250, ET SEQ.) 

 

SECTION 6253 

(a) Public records are open to inspection at all times during the office hours of the state or local 

agency and every person has a right to inspect any public record, except as hereafter provided. 

Any reasonably segregable portion of a record shall be available for inspection by any person 

requesting the record after deletion of the portions that are exempted by law. 

(b) Except with respect to public records exempt from disclosure by express provisions of law, 

each state or local agency, upon a request for a copy of records that reasonably describes an 

identifiable record or records, shall make the records promptly available to any person upon 

payment of fees covering direct costs of duplication, or a statutory fee if applicable. Upon 

request, an exact copy shall be provided unless impracticable to do so.  

(c) Each agency, upon a request for a copy of records, shall, within 10 days from receipt of the 

request, determine whether the request, in whole or in part, seeks copies of disclosable public 

records in the possession of the agency and shall promptly notify the person making the request 

of the determination and the reasons therefor. In unusual circumstances, the time limit prescribed 

in this section may be extended by written notice by the head of the agency or his or her designee 

to the person making the request, setting forth the reasons for the extension and the date on 

which a determination is expected to be dispatched. No notice shall specify a date that would 

result in an extension for more than 14 days. When the agency dispatches the determination, and 

if the agency determines that the request seeks disclosable public records, the agency shall state 

the estimated date and time when the records will be made available. As used in this section, 

“unusual circumstances” means the following, but only to the extent reasonably necessary to the 

proper processing of the particular request: 

(1) The need to search for and collect the requested records from field facilities or other 

establishments that are separate from the office processing the request. 

(2) The need to search for, collect, and appropriately examine a voluminous amount of 

separate and distinct records that are demanded in a single request. 

(3) The need for consultation, which shall be conducted with all practicable speed, with 

another agency having substantial interest in the determination of the request or among 

two or more components of the agency having substantial subject matter interest therein. 

(4) The need to compile data, to write programming language or a computer program, or 

to construct a computer report to extract data. 

(d) Nothing in this chapter shall be construed to permit an agency to delay or obstruct the 

inspection or copying of public records. The notification of denial of any request for records 

required by Section 6255 shall set forth the names and titles or positions of each person 

responsible for the denial. 

 

SECTION 6254 

(f) Records of complaints to, or investigations conducted by, or records of intelligence 

information or security procedures of, the office of the Attorney General and the Department of 

Justice, and any state or local police agency, or any investigatory or security files compiled by 
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any other state or local police agency, or any investigatory or security files compiled by any 

other state or local agency for correctional, law enforcement, or licensing purposes. However, 

state and local law enforcement agencies shall disclose the names and addresses of persons 

involved in, or witnesses other than confidential informants to, the incident, the description of 

any property involved, the date, time, and location of the incident, all diagrams, statements of the 

parties involved in the incident, the statements of all witnesses, other than confidential 

informants, to the victims of an incident, or an authorized representative thereof, an insurance 

carrier against which a claim has been or might be made, and any person suffering bodily injury 

or property damage or loss, as the result of the incident caused by arson, burglary, fire, 

explosion, larceny, robbery, carjacking, vandalism, vehicle theft, or a crime as defined by 

subdivision (b) of Section 13951, unless the disclosure would endanger the safety of a witness or 

other person involved in the investigation, or unless disclosure would endanger the successful 

completion of the investigation or a related investigation. However, nothing in this division shall 

require the disclosure of that portion of those investigative files that reflects the analysis or 

conclusions of the investigating officer.  

 Customer lists provided to a state or local police agency by an alarm or security company 

at the request of the agency shall be construed to be records subject to this subdivision.  

 Notwithstanding any other provision of this subdivision, state and local law enforcement 

agencies shall make public the following information, except to the extent that disclosure of a 

particular item of information would endanger the safety of a person involved in an investigation 

or would endanger the successful completion of the investigation or a related investigation: 

(1) The full name and occupation of every individual arrested by the agency, the individual’s 

physical description including date of birth, color of eyes and hair, sex, height and weight, the 

time and date of arrest, the time and date of booking, the location of the arrest, the factual 

circumstances surrounding the arrest, the amount of bail set, the time and manner of release or 

the location where the individual is currently being held, and all charges the individual is being 

held upon, including any outstanding warrants from other jurisdictions and parole or probation 

holds. 

(2) Subject to the restrictions imposed by Section 841.5 of the Penal Code, the time, substance, 

and location of all complaints or requests for assistance received by the agency and the time and 

nature of the response thereto, including, to the extent the information regarding crimes alleged 

or committed or any other incident investigated is recorded, the time, date, and location of 

occurrence, the time and date of the report, the name and age of the victim, the factual 

circumstances surrounding the crime or incident, and a general description of any injuries, 

property, or weapons involved. The name of a victim of any crime defined by Section 220, 261, 

261.5, 262, 264, 264.1, 273a, 273d, 273.5, 286, 288, 288a, 289, 422.6, 422.7, 422.75, or 646.9 of 

the Penal Code may be withheld at the victim’s request, or at the request of the victim’s parent or 

guardian if the victim is a minor. When a person is the victim of more than one crime, 

information disclosing that the person is a victim of a crime defined by Section 220, 261, 261.5, 

262, 264, 264.1, 273a, 273d, 286, 288, 288a, 289, 422.6, 422.7, 422.75, or 646.9 of the Penal 

Code may be deleted at the request of the victim, or the victim’s parent or guardian if the victim 
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is a minor, in making the report of the crime, or of any crime or incident accompanying the 

crime, available to the public in compliance with the requirements of this paragraph. 

(3) Subject to the restrictions of Section 841.5 of the Penal Code and this subdivision, the current 

address of every individual arrested by the agency and the current address of the victim of a 

crime, where the requester declares under penalty of perjury that the request is made for a 

scholarly, journalistic, political, or governmental purpose, or that the request is made for 

investigation purposes by a licensed private investigator as described in Chapter 11.3 

(commencing with Section 7512) of Division 3 of the Business and Professions Code. However, 

the address of the victim of any crime defined by Section 220, 261, 261.5, 262, 264, 264.1, 273a, 

273d, 273.5, 286, 288, 288a, 289, 422.6, 422.7, 422.75, or 646.9 of the Penal Code shall remain 

confidential. Address information obtained pursuant to this paragraph may not be used directly 

or indirectly, or furnished to another, to sell a product or service to any individual or group of 

individuals, and the requester shall execute a declaration to that effect under penalty of perjury. 

Nothing in this paragraph shall be construed to prohibit or limit a scholarly, journalistic, 

political, or government use of address information obtained pursuant to this paragraph. 

 

 

GOV'T. CODE SECTION 25303 

 The board of supervisors shall supervise the official conduct of all county officers, and 

officers of all districts and other subdivisions of the county, and particularly insofar as the 

functions and duties of such county officers and officers of all districts and subdivisions of the 

county relate to the assessing, collecting, safekeeping, management, or disbursement of public 

funds. It shall see that they faithfully perform their duties, direct prosecutions for delinquencies, 

and when necessary, require them to renew their official bond, make reports and present their 

books and accounts for inspection. 

 This section shall not be construed to affect the independent and constitutionally and 

statutorily designated investigative and prosecutorial functions of the sheriff and district attorney 

of a county. The board of supervisors shall not obstruct the investigative function of the sheriff 

of the county nor shall it obstruct the investigative and prosecutorial function of the district 

attorney of a county. 

 Nothing contained herein shall be construed to limit the budgetary authority of the board 

of supervisors over the district attorney or sheriff. 
































































